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Motion  to  strike  abstract  of  record  from  files  denied  September  8, 1914. 
Argued  and  submitted  on  the  merits  March  11,  reversed  April  13, 1915. 

FRANCIS  V.  BOHART.* 

(143  Pae.  920;  147  Pac.  755.) 

Appeal  and  Error— Record — ObJecUoiw. 

1.  Bespondent's  remedy,  when  the  appellant's  abstract  misquotes 
the  bill  of  exceptions  and  contains  argumentative  matter  proper  only 
for  a  brief,  is  to  serve  on  the  clerk  of  the  Supreme  Court  and  on 
appellant's  counsel  an  additional  abstract,  as  prescribed  by  Supreme 
Court  Bule  7  (56  Or.  616,  117  Pac  z),  and  not  by  motion  to  strike  the 
abstract  from  the  files. 

ON  THE  MEBIT8. 

8alM— "Oonditional  Bale.'* 

2.  A  contract  whereby  the  possession  of  personal  property  is  de- 
livered to  the  buyer,  who  agrees  to  pay  a  price  therefor  with  the  con- 
dition that  the  title  remain  in  the  seUer  until  the  price  ie  paid,  is  a 
conditional  sale. 

[As  to  what  constitutes  conditional  sale,  see  notes  in  46  Am. 
Bep.  295;  94  Am.  St.  Bep.  234.  As  to  sale  conditioned  that  title 
remain  in  vendor  until  payment,  when  and  against  whom  fraudu- 
lent, see  note  in  58  Am.  St.  Bep.  386.  As  to  sale  conditional 
upon  the  final  payment  of  the  purchase  price,  see  notes  in  37  Am. 
Bep.  664;  40  Am.  Bep.  21.] 

aUes — Ck>nditioiial  Sale— Suit  for  Purchase  Price— Effect. 

3.  Where  one  who  sold  goods  under  a  conditional  sale  contract 
recovered  judgment  against  the  buyer  for  the  purchase  price  and 

*As  to  whether  bringing  action  for  purchase  price  is  waiver  of  right 
of  vendor  in  conditional  sale  to  recover  property  in  specie,  see  note 
in  23  L.  B.  A.  (N.  S.)  144.  Bxpobctb. 
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levied  execution  against  part  of  the  property,  he  thereby  elected  to 
treat  the  title  as  having  passed  to  the  buyer,  and  cannot  thereafter 
retake  the  property  under  his  reserved  title. 

[As  to  election  of  remedies,  when  resort  to  one  bars  the  prose- 
cution of  another,  see  note  in  1  Am.  St.  Bep.  626.] 

From  Lane :  Lawrence  T.  Harris^  Judge. 

This  is  an  action  by  I.  M.  Francis  against  W.  A. 
Bohart.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Bespondent  moves  to  strike  appel- 
lant's abstract  of  record  from  the  files. 

Motion  Denied. 

Mr.  Fred  E.  Smith,  for  the  motion. 

Mr.  H.  E.  Slattery,  contra. 

Opinion  Per  Curiam. 

1.  The  plaintiff  respondent  moves  to  strike  from 
the  files  the  appellant's  abstract  of  record,  for  the 
reason,  in  substance,  that  it  misquotes  the  bill  of  ex- 
ceptions and  contains  argumentative  matter  proper 
only  for  a  brief.  Based  also  upon  this,  he  further 
moves  to  dismiss  the  appeal. 

The  practice  in  such  cases  is  governed  by  Rule  7  of 
this  court  (56  Or.  616, 117  Pac.  x),  which  is  as  follows : 

**If  the  respondent  shall  deem  the  appellant's  ab- 
stract  imperfect  or  unfair,  he  may,  within  ten  days 
after  receiving  a  copy  thereof,  deliver  to  the  appellant's 
counsel  one,  and  to  the  clerk  of  this  court,  with  proof 
of  service  upon  appellant,  sixteen  printed  copies  of 
such  further  or  additional  abstract  as  he  ^hall  deem 
necessary  to  a  full  understanding  of  the  questions  in- 
volved in  the  appeal. ' ' 

This  rule  is  controlling  in  such  cases,  and  if  the  ab- 
stract was  unsatisfactory  to  the  plaintiff,  his  remedy 
is  formulated  by  the  rule. 

The  motion  is  denied.  Denied. 
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Beveraed  April  13.  1915. 

On  the  Merits. 

(U7  Pac.  766.) 

Department  2.    Statement  by  Mb.  Jxtstiob  Bubnbtt. 

This  action  was  commenced  to  recover  the  posses- 
sion of  seven  cows,  two  heifers,  and  four  calves,  of 
the  alleged  value  of  $745.  The  defendant  admits- the 
possession  of  the  cattle  and  the  demand  for  their  cus- 
tody. Otherwise  he  denies  the  complaint.  He  further 
answers  that  the  plaintiff  represented  to  him  that  he 
had  sold  the  property  to  one  Thienes;  that  he  relied 
upon  the  statement,  and  so  bought  the  property  after- 
ward from  Thienes  without  any  knowledge  of  plain- 
tiff's reservation  of  title,  and  hence  the  latter  is  es- 
topi>ed  to  assert  title  in  the  same  as  he  does  in  this 
action.  Again,  the  defendant  states  that  the  plaintiff 
sold  the  property  here  in  contention,  with  other  person- 
alty, to  the  defendant's  grantor  at  one  time,  in  one 
sale,  and  as  a  single  transaction,  with  the  agreement 
that  the  title  to  all  the  chattels  should  remain  in  this 
plaintiff  until  his  grantee  had  fully  paid  for  the  same ; 
that  in  an  action  at  law  subsequently  commenced  the 
plaintiff  here  recovered  a  judgment  against  his  grantee 
for  $383.75,  upon  which  he  issued  an  execution  and 
levied  it  upon  a  large  part  of  the  personal  property 
included  in  the  original  transaction  between  the  plain- 
tiff and  the  conditional  purchaser  of  the  same;  and 
that  on  account  of  the  levy  the  plaintiff  waived  his 
reservation  of  title  to  all  the  property  included  in  the 
original  conditional  sale  and  vested  the  same  in  the 
contracting  purchaser,  from  whom  the  defendant 
bought.     The  reply  denies  the  matter  pleaded  in  es- 
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toppel,  and  admits  that  the  plaintiff  sold  the  personal 
property  described  in  the  complaint  with  the  condi- 
tion, as  stated  in  the  answer,  that  the  title  should  not 
pass  from  the  plaintiff  until  the  purchase  price  was 
paid;  and  that,  at  the  time  the  defendant  claims  to 
have  bought  the  property,  his  grantor,  plaintiff's 
grantee  in  the  transaction,  was  in  default  in  his  con- 
tract to  purchase  the  chattels,  all  of  which  the  defend- 
ant, well  knew.  The  reply  further  charges  that  the 
purchase  of  the  property  alleged  by  the  defendant  was 
without  actual  consideration  and  with  a  fraudulent 
purpose  and  intent,  known  to  and  participated  in  by 
both  the  defendant  and  his  seller,  of  placing  the  prop- 
erty beyond  the  reach  of  plaintiff  and  hindering  and 
delaying  him  in  the  collection  of  his  claim  against  the 
defendant's  grantor.  It  was  conceded  that  in  the  origi- 
nal transaction  between  the  plaintiff  and  his  grantee 
all  the  property  was  sold  at  one  time,  in  one  sale,  and 
in  one  transaction,  with  the  reservation  of  title  as 
stated.  The  recovery  of  the  judgment,  issue  of  the 
execution  thereon,  and  levy  upon  certain  personal  prop- 
erty are  admitted,  but  the  reply  states  that  the  levy 
did  not  include  the  particular  property  involved  in  this 
action.  From  a  judgment  on  a  verdict  in  favor  of  the 
plaintiff  after  a  jury  trial,  the  defendant  appeals. 

Bbvebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  J.  F.  Brumbaugh,  Mr.  Fred  E.  Sn^ith  and  Mr.  O. 
N.  Parmenter^  with  an  oral  argument  by  Mr.  Brum- 
baugh. 
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Mb.  Justice  BuBiitEXT  delivered  the  opinion  of  the 
court. 

2.  A  contract  whereby  the  possession  of  personal 
property  is  delivered  to  a  buyer,  who  agrees  to  pay  a 
price  for  the  same,  with  the  condition  that  the  title  re- 
main in  the  seller  nntil  the  price  is  paid,  constitutes 
a  conditional  sale  of  the  personalty :  Singer  Mfg.  Co.  v. 
Graham,  8  Or.  17  (34  Am.  Bep.  572) ;  Rosendorf  v. 
Baker,  8  Or.  240;  Schneider  v.  Lee,  33  Or.  578  (17  Pao. 
269) ;  Herring-Marvin  Go.  v.  Smith,  43  Or.  315  (72  Pac. 
704,  73  Pac.  340) ;  McDaniel  v.  Ghiaramonte,  61  Or. 
403  (122  Pac.  33).  In  the  case  last  cited,  concerning 
a  breach  of  a  contract  by  the  purchaser,  the  opinion 
quotes  from  1  Mechem  on  Sales,  Section  615,  giving  to 
the  seller  four  remedies,  namely: 

**(1)  He  may  treat  the  contract  as  rescinded  upon 
default  of  the  buyer  and  recover  the  goods.  In  that 
event,  that  is  his  only  remedy.  (2)  He  may  treat  the 
contract  as  in  force,  but  broken  by  the  buyer,  '^nd 
if  by  the  transaction  the  buyer  contracts  to  pay,  the 
seller  may  retake  the  goods  and  recover  damages  for 
the  breach.  (3)  He  may,  if  the  buyer  agreed  to  pay 
the  price,  waive  the  return  of  the  goods  and  sue  for 
the  price.  (4)  He  may,  if  the  contract  permits  it, 
without  rescinding,  take  possession  of  the  goods  and 
hold  them  as  security  for  the  fulfillment  of  the  con- 
tract'' 

3.  It  appears  without  dispute  in  the  testimony  that 
the  judgment  recovered  by  the  plaintiff  here  against 
his  grantee  was  for  the  purchase  price  of  a  portion  of 
the  chattels  which  the  latter  had  sold  and  had  not  paid 
to  the  plaintiff.  As  stated  in  Thienes  v.  Francis,  69 
Or.  171  (134  Pao.  1195,  138  Pac.  845),  in  construing 
this  very  contract,  the  sale  by  plaintiff's  grantee  before 
title  passed  to  him  constituted  a  breach  of  the  agree- 
ment.    The  plaintiff  then  had  a  single  cause  of  action 
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arising  out  of  a  contract  single  in  its  terms  for  a 
single  price,  and,  if  he  would  proceed,  he  was  put  to 
his  election  which  of  the  remedies  offered  him  by  law 
he  should  pursue.  An  action  for  the  purchase  price 
of  the  property  is  an  action  on  the  contract,  and  neces- 
sarily proceeds  upon  the  theory  that  the  title  has  been 
waived  by  the  seller  and  vested  in  the  buyer.  Indeed, 
the  weight  of  authority  is  to  the  effect  that  the  com- 
mencement of  any  litigation  which  depends  upon  the 
hypothesis  that  the  title  has  passed  to  the  purchaser 
on  waiver  by  the  seller  constitutes  an  election  which 
the  plaintiff  cannot  afterward  revoke.  In  Hickman  v. 
Richhurg,  122  Ala.  638  (26  South.  136),  the  plaintiff 
had  contracted  to  sell  lumber  to  the  defendant,  reserv- 
ing title  until  the  price  was  paid.  It  was  held  that 
the  unsuccessful  attempt  of  the  plaintiff  to  establish 
a  lien  upon  the  structure  in  which  the  lumber  was  used 
constituted  a  waiver  of  the  reservation  of  title,  and 
that  it  was  an  election  which  barred  the  attempt  to 
recover  the  identical  property  or  damages  for  its  con- 
version. In  Butler  v.  Dodson,  78  Ark.  569  (94  S.  W. 
703),  it  was  decided  that  bringing  an  action  for  the 
selling  price  is  a  waiver  of  the  reservation  of  title. 
To  the  same  effect  are  Smith  v.  Barber,  153  Ind.  322 
(53  N.  E.  1014) ;  AldenY.Dyer,92  Minn.  134  (99  N.  W. 
784) ;  Orcutt  v.  Rickenhrodt,  42  App.  Div.  238  (59 
N.  Y.  Supp.  1008) ;  Fredrickson  v.  Schmittroth,  77  Neb. 
724  (112  N.  W.  564) ;  Mathews  Piano  Co.  v.  Markle, 
86  Neb.  123  (124  N.  W.  1129) ;  Sioux  Falls  Adjustment 
Co.  V.  Aikens,  32  S.  D.  154  (142  N.  W.  651) ;  North  Rob- 
inson Dean  Co.  v.  Strong,  25  Idaho,  721  (139  Pac.  847) ; 
Chase  v.  Kelly,  125  Minn.  317  (146  N.  W.  1113) ;  Purdy 
V.  Dunn  Machinery  Co.  (Ga.),  82  S.  E.  888;  Frisch 
V.  Wells,  200 Mass.  429  (86  N.  E.  775, 23  L.  R.  A.  (N.  S.) 
144).    In   commencing  his  action  for   the  purchase 
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price  or  part  of  the  property,  the  plaintiff  adopted  the 
alternative  of  suing  for  the  price  instead  of  resuming 
the  custody  of  the  property  by  replevin  or  recovering 
damages  in  trover  for  its  conversion.  The  contract 
being  single,  there  was  a  breach  of  the  whole  agree- 
ment giving  rise  to  but  one  cause  of  action  for  the 
price.  Having  proceeded  on  the  plan  of  recovering 
the  sum  stipulated  to  be  paid  under  the  contract  for 
the  sale  of  the  property,  the  judgment  rendered  in 
that  action  is  conclusive  upon  both  parties,  not  only 
for  what  was  actually  litigated,  but  as  to  every  other 
matter  which  the  parties  might  have  litigated  and  set- 
tled as  incident  to  and  necessarily  connected  with  the 
subject  matter  of  the  litigation :  White  v.  Ladd,  41  Or. 
324  (68  Pac.  739,  93  Am.  St.  Rep.  732) ;  Colgan  v. 
Farmers  d  Mechanics'  Bank,  69  Or.  357  (138  Pac.  1070) . 
Having  a  grievance  against  his  adversary,  a  party 
cannot  submit  him  to  the  slow  torture  of  multiplied 
litigation,  when  the  whole  matter  can  be  settled  in  one 
action  or  suit  In  other  words,  possessing  but  a  single 
cause  of  action,  he  may  not  split  it  up  to  be  used  as 
material  for  several  actions :  Indiana  B.  A  W.  By.  v. 
Koons,  105  Ind.  507  (5  N.  E.  549) ;  Wilson  v.  Buell,  117 
Ind.  315  (20  N.  E.  231) ;  Willoughhy  v.  Atkinson  Fur- 
niture Co.,  96  Me.  372  (52  Atl.  756) ;  Mallory  v.  Dawson 
etc.  Co.,  32  Tex.  Civ.  App.  294  (74  S.  W.  593). 

In  short,  the  prosecution  of  the  action  for  the  pur- 
chase price  of  part  of  the  property  was  an  irrevocable 
election  to  proceed  upon  the  postulate  that  the  title 
to  the  property  had  passed  to  the  purchaser  named  in 
the  contract.  Having  entered  upon  that  course,  the 
plaintiff  was  bound  to  pursue  it  consistently  to  the  end. 
He  cannot  shift  his  position  and  afterward  undertake 
to  recover  in  specie  the  property  which  was  the  subject 
of  the  contract.    It  having  been  possible  to  sue  for 
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the  whole  purchase  price,  it  was  his  dnty  to  have  done 
sOy  if  he  chose  to  take  that  remedy  at  all,  and  he  must 
be  held  to  have  accepted  the  results  of  that  judgment 
as  a  determination  of  all  his  rights  under  the  contract. 
The  facts  recited  appeared  without  dispute  from  the 
pleadings  and  evidence  offered  at  the  trial,  and  it  was 
the  duty  of  the  court  to  sustain  the  motion  made  by 
the  defendant  for  a  verdict  in  his  favor  at  the  close 
of  all  the  evidence,  for,  under  the  authorities  cited,  the 
action  of  the  plaintiff  in  suing  for  the  price,  even  of  a 
part  of  the  property,  was  a  waiver  of  the  title,  which 
having  passed  from  him,  he  cannot  recover  possession 
of  the  chattels  involved.  Many  other  errors  are  as- 
signed which,  in  the  view  we  have  taken  of  the  case, 
are  unnecessary  to  be  considered. 
The  judgment  is  reversed.  Bbvbbsbd. 

Mb.  Chief  Justiob  Mookb,  Mb.  Justicb  McBbidb 
and  Mb.  Jubticb  Bban  concur. 


Argued  Mareb  23,  affirmed  April  13,  1915. 

STATE  bx  bbl.  v.  KIEKPATEICK. 

(148  Pac.  51.) 

Hunldpal  Corporations— Mayor— Vacancies  In  Office. 

1.  Pendleton  Citj  charter  (Laws  1899,  p.  711)  provided  that  the 
council  shall  select  one  of  its  members  to  preside  over  the  body  and 
perform  the  dutiee  of  the  mayor,  in  case  of  his  absence  or  inability  to 
act.  Other  portions  of  the  charter  provide  for  the  filling  of  any  vacan- 
cies in  office  by  appointment  of  the  mayor  with  consent  of  the  council. 
Held,  that,  as  other  vacancies  were  so  carefully  provided  for,  the  chair- 
man of  the  council,  in  case  of  the  death  of  the  mayor,  succeeds  to 
the  office  until  it  can  be  regularly  filled  by  election. 

From  Umatilla :  Gilbbbt  W.  Phblps,  Judge. 
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In  Banc    Statement  by  Mb.  Justice  Habbis. 

An  action  was  commenced  upon  the  relation  of  John 
W.  Dyer,  against  E.  F.  Earkpatrick,  for  the  purpose 
of  determining  who,  if  anyone,  was  the  mayor  of  the 
City  of  Pendleton.    W.  F.  Matlock  was,  in  December, 

1913,  installed  as  the  duly  elected  and  qualified  mayor 
of  Pendleton,  and  he  continued  to  serve  as  such  officer 
until  August  31,  1914,  when  he  died.    On  February  4, 

1914,  John  W.  Dyer,  who  was  at  that  time  a  council- 
man, was  elected  chairman  of  the  common  council. 
From  the  date  of  the  death  of  W.  F.  Matlock  the  duties 
of  the  office  of  mayor  were  assumed  and  performed  by 
John  W.  Dyer,  and  no  other  person  claimed  any  right 
to  the  office  until  January  22,  1915.  On  the  last-men- 
tioned date,  at  a  regular  meeting  of  the  common  coun- 
cil, all  the  councilmen  being  present,  the  following 
resolution  was  adopted : 

"Be  it  resolved  by  the  common  council  of  the  City  of 
Pendleton  that  whenever  a  vacancy,  by  death,  resigna- 
tion or  otherwise,  occurs  or  exists  in  the  office  of  mayor 
of  the  City  of  Pendleton,  the  common  council  of  the 
city  shall,  by  resolution,  fill  such  vacancy  by  choosing 
some  qualified  citizen  of  the  city  to  be  mayor  thereof, 
who  shall,  when  so  chosen  and  qualified,  be  the  mayor 
thereof  until  the  next  regular  election  for  city  officers, 
and  until  his  successor  to  the  mayor  *s  office  shall  be 
elected  and  qualified. ' ' 

Immediately  thereafter  a  second  resolution  was 
adopted,  which  reads  thus : 

**Be  it  resolved  by  the  common  council  of  the  City 
of  Pendleton  that  R.  F.  Kirkpatrick,  a  citizen  of  said 
city,  be,  and  he  is  hereby,  chosen  and  selected  as,  and 
to  be,  the  mayor  of  said  city,  to  fill  the  vacancy  now 
existing  in  the  office  of  mavor  occasioned  by  the  death 
of  the  late  William  F.  Matlock. '* 
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Both  resolutions  were  voted  for  by  all  the  councilmen 
except  John  W.  Dyer,  who  voted  against  the  resolu- 
tions, and  at  the  time  explained  that  he  considered  him- 
self to  be  the  mayor  of  Pendleton  by  reason  of  being 
the  chairman  of  the  common  council.  Immediately 
after  the  adjournment  of  the  council  Earkpatrick  filed 
an  oath  of  office,  and  since  that  time  has  claimed  to 
be  the  mayor.  The  judgment  of  the  Circuit  Court  was 
favorable  to  Dyer,  and  thereupon  the  defendant  ap- 
pealed. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  A.  Fee. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Frederick  Steiwer,  District  Attorney,  and  Messrs. 
Carter  <&  Smythe,  with  an  oral  argument  by  Mr.  Charles 
H.  Carter. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

The  charter  of  Pendleton  appears  in  Laws  of  1899, 
page  711.  It  will  be  necessary,  first,  to  call  attention 
to  such  parts  of  the  charter  as  may  be  material  here, 
because  the  phraseology  of  the  organic  law  of  the  mu- 
nicipality is  the  storm  center  of  this  litigation.  The 
government  of  the  city  is  vested  in  a  mayor  and  com- 
mon council,  consisting  of  eight  members,  who  shall 
hold  their  offices  until  their  successors  are  elected  and 
qualified :  Article  II,  Sections  1,  4. 

Section  1,  Article  IV,  provides  that : 

**At  the  first  regular  meeting  of  the  common  coundl 
after  the  first  day  of  January  following  each  election, 
or  as  soon  thereafter  as  practicable,  the  council  shall 
choose  by  ballot  one  of  its  members  to  preside  over 
the  council  and  perform  the  duties  of  mayor  in  the  ab- 
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sence  of  the  mayor  or  his  inability  to  act.  He  shall 
be  designated  as  chairman  of  the  council,  and  in  the 
absence  of  the  mayor  from  the  city  or,  if  he  be  from 
any  cause  unable  to  act,  said  chairman  of  the  council 
shall  have  and  exercise  the  powers  and  perform  all  the 
duties  of  the  mayor.  •  •  *> 

Section  3,  Article  m,  reads : 

*  *  If  any  person  who  may  be  elected  or  appointed  to 
any  office  under  this  act  shall  remove  from  the  city  or 
absent  himself  therefrom  for  thirty  days  or  more  with- 
out leave  from  the  common  council,  or  shall  fail  to 
qualify  within  twenty  days  after  his  election  or  ap- 
pointment, the  office  which  he  held,  or  to  which  he  may 
have  been  elected  or  appointed  shall  become  vacant; 
and  during  the  absence  of  any  officer  or  his  inability 
to  act  for  a  less  time  than  thirty  days  the  common 
council  may  fill  the  office  by  temporary  appointment 
during  such  absence  or  inability,  and  the  person  or 
persons  so  appointed  shall  have,  during  their  term  of 
the  office,  all  the  power  and  authority  of  the  regular 
incumbent.*' 

The  filling  of  vacancies  is  provided  for  by  Section  6, 
Article  HI: 

* '  In  case  of  a  vacancy  occurring  in  any  of  the  offices 
provided  under  this  act,  the  mayor,  with  the  consent 
of  the  common  council,  shall  fill  such  vacancy  until 
the  next  regular  election  or  the  time  fixed  by  this  act 
for  the  appointment  of  appointed  officers,  and  until  a 
successor  shall  be  elected  or  appointed  and  quali- 
fied. •  •  '' 

The  differences  between  the  contesting  parties  arise 
from  the  claim  of  the  relator  that  by  virtue  of  being 
chairman  of  the  common  council,  he  became  mayor 
automatically  upon  the  death  of  Matlock,  and  the  con- 
tention of  defendant  that  the  charter  does  not  give  any 
directions  for  filling  a  vacancy  in  the  office  of  mayor. 
The  defendant  argues  that  Article  IV,  Section  1,  of  the 
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charter  contemplates  that  the  chairman  of  the  council  is 
clothed  with  the  authority  of  mayor  only  when  there  is 
a  mayor  in  esse,  that  from  the  time  of  the  death  of  W. 
F.  Matlock  there  was  no  mayor  in  esse,  and  therefore 
Dyer  was  not  entitled  to  act  as  chief  executive,  citing 
Babbidge  v.  Astoria,  25  Or.  417  (36  Pac.  291, 42  Am.  St. 
Bep.  796),  in  support  of  the  conclusion  urged. 

The  charter  of  the  City  of  Pendleton  does  not  fur- 
nish any  authority  for  the  filling  of  a  vacancy  in  the 
office  of  mayor  eo  nomine.  It  is  conceded  by  both  par- 
ties that  no  language  pertinent  to  vacancies  is  to  be 
found,  except  in  Sections  3  and  6  of  Article  III.  The 
first  portion  of  Section  3  specifies  certain  contingencies 
upon  the  happening  of  which  an  office  shall  become 
vacant,  and  the  second  portion  appertains  to  a  tempo- 
rary vacancy  for  a  less  time  than  30  days.  If  Dyer 
became  mayor,  upon  the  death  of  Matlock,  it  was  be- 
cause of  the  provisions  contained  in  Article  III,  Sec- 
tion 6,  and  in  Article  IV,  Section  1.  The  single  method 
for  filling  a  vacancy  is  contained  in  Article  III,  Section 
6,  and  the  procedure  therein  prescribed  is  for  the 
mayor,  with  the  consent  of  the  common  council,  to  fill 
such  vacancy  until  the  next  regular  election.  If  there 
be  no  mayor  and  no  person  with  the  powers  of  a  mayor, 
then  a  vacancy  cannot  be  filled  because  a  vacancy  can- 
not be  supplied  except  by  the  combined  action  of  the 
mayor  and  council.  This  section  of  the  charter  pro- 
ceeds on  the  assumption  that  there  would,  at  all  times, 
be  a  mayor  or  some  person  vested  with  the  authority 
of  that  office.  Vacancies  in  every  office  are  provided 
for  in  Section  6,  except  the  single  one  of  mayor,  and 
since  the  legislature  has  in  this  section  so  carefully 
guarded  against  such  vacancies,  it  is  fair  to  conclude 
that  the  principal  office  of  the  municipality  has  not 
been  forgotten,  and  that  another  section  of  the  char- 
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ter  designates  some  person  who  shall  act  as  mayor. 
The  language,  **if  the  mayor  be  from  any  cause  unable 
to  act, ' '  contained  in  Section  1  of  Article  IV,  is  broad 
enough  to  cover  any  possible  contingency.  The  sub- 
stance of  that  section  is  that,  **if  the  mayor  be  from 
any  cause  unable  to  act,**  then  the  ** chairman  of  the 
council  shall  have  and  exercise  the  powers  and  per- 
form all  the  duties  of  the  mayor.  *  *  We  therefore  con- 
clude that  upon  the  death  of  W.  F.  Matlock  the  duties 
of  the  oflQce  of  mayor  devolved  upon  the  chairman  of 
the  council,  and  Dyer,  being  such  chairman,  was  there- 
fore vested  with  the  authority  of  mayor.  The  legisla- 
tive act  under  discussion  is  perhaps  anomalous,  but 
it  is  harmonious  withal.  There  are  no  conflicting  or 
contradictory  provisions.  Taking  the  instrument  by 
its  four  corners,  and  thus  viewing  it,  leads  to  the  con- 
clusion that  the  plan  of  the  charter  contemplates  that 
at  all  times  the  office  of  mayor  would  be  filled,  either 
by  some  person  elected  as  such  or  by  someone  right- 
fully exercising  the  functions  of  the  office.  The  council 
is  conunanded  in  advance  to  prepare  for  any  possible 
happening  by  electing  a  chairman  of  the  council,  in 
order  that  the  person  so  chosen  may,  if  need  be,  take 
up  the  reins  of  government.  The  charter  prevents  any 
real  vacancy  by  conferring  upon  the  chairman  of  the 
council  all  the  duties  and  responsibilities  of  mayor. 
For  all  practical  purposes  the  council  did  select  a 
mayor  when  that  body  elected  a  chairman  of  the  coun- 
cil, whose  right  to  act,  however,  was  suspended  until, 
from  any  cause,  the  chief  executive  of  the  city  was  un- 
able to  act.  The  organic  law  defining  the  powers  of 
the  municipality  prescribed  the  mode  by  which  these 
powers  shall  be  exercised,  and  that  mode  is  the  meas- 
ure of  the  power.  One  mode  is  prescribed  for  the 
office  of  mayor,  and  another  mode  for  all  other  offices ; 
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the  former  preventing  a  real  vacancy  by  anticipating 
most,  if  not  all,  contingencies. 

The  conclusion  reached  here  is  not  a  departure  from 
Bahhidge  v.  Astoria,  25  Or.  417  (36  Pac.  291,  42  Am. 
St.  Rep.  796).  Every  judicial  expression  must  be  read 
in  the  light  of  the  facts  upon  which  a  conclusion  is 
predicated.  Marked  and  material  features  differen- 
tiate the  case  of  Bahhidge  v.  Astoria,  25  Or.  417  (36 
Pac.  291,  42  Am.  St.  Bep.  796).  The  Astoria  charter 
expressly  declares  that  death  creates  a  vacancy  in  all 
oflSces.  Furthermore,  in  that  case  only  one  mode,  ap- 
plicable to  all  offices  alike,  is  provided  for  filling  a  va- 
cancy, all  vacancies  whatsoever  being  filled  by  the  coun- 
cil ;  but  in  the  instant  case  vacancies  are  filled  by  the 
mayor  with  the  consent  of  the  council. 

It  follows  from  the  conclusion  reached  by  us  that 
John  W.  Dyer  has  been  and  is  rightfully  vested  with 
the  powers  and  authority  attaching  to  the  office  of 
mayor,  and  that  B.  F.  Kirkpatrick  is  not  entitled  to 
the  office. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Ajtsibmbd. 


Argued  Mareh  28,  affirmed  April  13,  1919, 

BOWLSBY  V.  FITZGEBALD. 

(148  Pac.  53.) 

From  Umatilla :  Gilbert  W.  Phelps,  Judge. 

In  Banc.    Statement  hy  Mb.  Justice  BLilBbis. 

W.  L.  Bowlsby  was  convicted,  in  the  recorder's  court 
of  the  City  of  Pendleton,  of  violating  an  ordinance 
which  prescribed  certain  regulations  for  pawnbrokers 
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and  second-hand  dealers.  The  proceedings  of  the 
recorder's  court  were  carried  to  the  Circuit  Court  by  a 
writ  of  review,  and  from  a  judgment  dismissing  the 
writ  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  argument 
by  Mr.  James  A.  Fee. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Carter  A  Smythe,  with  an  oral  argument  by 
Mr.  C.  H.  Carter. 

m 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court 

This  case  is  a  companion  to  State  ex  rel.  v.  Kirk- 
Patrick,  a/nte,  p.  8  (148  Pac.  51)  wherein  we  held 
that  John  W.  Dyer  had  been  legally  acting  as  mayor 
of  the  City  of  Pendleton.  The  ordinance  mentioned 
was  assailed  by  the  plaintiff  on  the  theory  that  John 
W.  Dyer  did  not  possess  the  authority  of  mayor  when,  / 

on  December  9,   1914,  he  signed  the   ordinance   as  / 

*  *  Chairman  and  Acting  Mayor, ' '  and  that  therefore  the 
ordinance  is  void.  The  conclusion  reached  by  this 
court  in  State  ex  rel.  v.  Kirkpatrick,  a^te,  p.  8  (148 
Pac.  51),  controls  the  instant  case. 

The  ordinance  was  signed  by  a  person  lawfully  act- 
ing as  mayor,  and  the  judgment  rendered  by  the  Circuit 
Court  is  affirmed*  Affibmed. 


/ 
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Argaed  Mareh  80,  rerened  April  6,  mocliiled  on  reliaariiig  April  20, 

1915. 

CUNNINGHAM  v.  FRIENDLY. 

(147  Pac.  752.) 

Ckwtfl— TazfttKm— BUI  of  Co«t»— Veiiilcfttion. 

1.  The  attorney  for  a  partj  entitled  to  costs  had  a  right  to  Yerii^ 
the  cost  bill. 

Costs— Taxation^Bill  of  Costs    Oct  vies. 

2.  The  objection  that  a  cost  bill  was  not  properlj  saired  was 
waived  by  appearing  and  objecting  to  the  bill. 

Costs— Items  Becoveratfle — Costs  on  AppeaL 

3.  Where  a  judgment  was  reversed  and  the  costs  in  the  eonrt  below 
awarded  to  defendant,  he  was  not  entitled  to  tax  a  clerk's  fee  in- 
curred in  taking  the  appeal. 

Appeal  and  Brror— PxesiuDptioiis  In  avmort  of  Judgment. 

4.  On  an  appeal  fronoi  an  order  allowing  disputed  items  of  costs 
where  there  was  nothing  to  show  the  incorrectness  of  certain  items, 
they  would  be  allowed  to  stand,  as  error  would  not  be  presumed. 

Costs^-COsts  on  Appesl— Expense  of  Extending  Testimony. 

5.  Where  on  appeal  a  party  procured  an  original  and  two  copies 
of  the  testimony  as  extended,  he  could  not  charge  for  the  copies  in 
his  cost  bill,  though  he  may  have  needed  them. 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  A.  A.  Cunningham  against  J.  C. 
Friendly.  At  a  former  hearing  before  this  court,  the 
case  was  reversed,  and  costs  in  the  court  below  were 
awarded  to  the  defendant,  who  filed  his  cost  bill,  in 
which  were  items  amounting  to  $4.80,  clerk's  fees,  and 
cost  of  extending  testimony:  Original  $56,  copies  $18 
and  $15,  total  $89.  The  plaintiff  has  objected  to  the 
item  of  clerk's  fees  for  the  reason  that  it  was  incurred 
in  taking  the  appeal.  He  also  objected  to  all  of  the 
items  of  $89,  except  $30,  saying  that  is  all  the  original 
should  have  cost^  and  that  the  copies  were  unnecessary. 
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The  item  of  $15  was  stricken  out  and  the  remainder 
allowed.  Bevebsed.    Modified  on  Beheabinq. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  James  N.  Davis  and  Mr.  William  W.  Dug  an,  Jr., 
with  an  oral  argmnent  by  Mr.  Davis. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Franklin  F.  Korrell  and  Mr.  Earl  G.  Bronaugh, 
with  an  oral  argument  by  Mr.  Korrell. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1,  2.  Counsel  for  plaintiff  strenuously  contend  the 
cost  bill  was  not  properly  verified,  and  was  filed  pre- 
maturely. The  record  shows  a  cost  bill  was  filed  on 
the  8th  of  May,  the  date  of  the  mandate,  which  cost  bill 
was  verified  by  defendant 's  attorneys.  This  he  had  a 
right  to  do:  Morris  v.  Rodgers,  26  Or.  578  (38  Pac. 
,  931).  Objection  is  also  made  that  it  was  not  properly 
served,  but  counsel  appeared  and  objected  to  it;  and, 
having  done  this,  he  waived  his  right  to  raise  any  ob- 
jection as  to  service.  It  also  appears  that  two  cost 
bills  were  filed,  but  there  is  only  one  here,  and  we  can 
only  judge  of  what  is  done  by  the  orders  of  the  court. 

3-5.  If  the  item  of  $4.80  was  incurred  in  taking  the 
appeal,  it  was  improperly  allowed ;  but  there  is  nothing 
here  to  show  what  it  was  for,  and,  as  error  is  not  pre- 
sumed, this  item  should  stand.  The  item  of  $56  for 
original  should  also  stand,  as  there  is  nothing  here  to 
show  its  incorrectness ;  but  there  is  no  authority  of  law 
for  the  allowance  of  $18  for  a  copy.  Although  counsel 
may  have  needed  these  copies,  they  cannot  charge  for 
them  in  the  cost  bill,  and  the  item  of  $18  must  be 
stricken  out. 

T«  Or.— 2 
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TMs  necessitates  a  reversal  of  the  case,  and  it  is  so 
ordered.  Bevebsed.    Modified  ok  Beheabiko. 

Mb.  Chief  Justice  Moobb^  Me.  Jtjstigb  Beak  and 
Mb.  Justice  Habbis  concur. 


Modifled  April  20,  1916. 

Ok  Beheabiko. 

(147  Pac.  752.) 

In  the  former  opinion  of  this  court  the  judgment  was 
reversed.    Counsel    for    respondent    now   moves    to 

modify  it,  instead  of  reversing  it. 

As  this  is  a  case  where  the  court  can  determine  what 
judgment  ought  to  be  entered,  it  will  be  modified  by  or- 
dering the  court  below  to  strike  out  the  sum  of  $18  al- 
lowed for  copy  of  testimony,  and  affirmed  as  to  the  bal- 
ance, with  costs  in  this  court  to  the  appellant. 

Modified  ok  Beheabiko. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Beak  and 
Mb.  Justice  Habbis  concur. 
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Argned  Mareh  3^  affirmed  March  23,  rehearing  denied  April  20,  1915. 

EOBISON  V,  HICKS. 

(146  Pac.  1099.) 

Down-— Bar— Joinder  In  Deed  of  Hoaband. 

1.  A  wife  joining  her  husband  in  executing  a  deed  barred  her  in- 
choate right  of  dower;  and  hence  no  estate,  right,  title  or  interest 
remained  to  be  conveyed  by  her  subsequent  deed  after  her  husband's 
death. 

Trusts  —  Bnfonsemeiit  —  Consideration  —  Bapport  of  Aged  Person  — 
Oharge  on  Iduid. 

2.  'Where  the  grantee  named  in  a  deed  of  land  in  trust  to  sell  it 
and  apply  the  proceeds  in  caring  for  the  aged  grantor  during  her  life, 
with  remainder  over,  neglected  or  refused  to  properly  maintain  the 
grantor,  and  an  action  against  him  would  not  have  afforded  an  ade- 
quate remedy,  a  court  of  equity,  upon  proper  and  timely  application, 
might  charge  the  land  for  such  maintenance,  if  it  had  not  been  con- 
veyed. 

Eqiolty— Default  Judgment— Vacation. 

3.  Defendant  in  a  suit  to  quiet  title,  who  had  an  opportunity  to  set 
forth  by  answer  the  facts  subsequently  alleged  in  her  complaint  as  a 
foundation  upon  which  to  assert  a  lien  upon  the  premises,  and  in 
whose  pleading  nothing  appeared  to  explain  a  reasonable  cause  for  a 
default  judigment  against  her,  or  to  excuse  her  neglect  and  failure  to 
answer,  could  not  have  it  set  aside. 

Tmsts— Estate  Oonyeyed— Fee. 

4.  In  view  of  Section  7103,  L.  O.  L.,  declaring  that  the  term  "hmrs" 
or  other  words  of  inheritance  are  unnecessary  to  create  or  convey  an 
estate  in  fee  simple,  a  deed  to  one  in  trust  to  sell  the  land  conveyed 
an  estate  in  fee. 

[As  to  interest  in  land  with  power  to  dispose  of,  when  amounts 
to  an  estate  in  fee,  see  note  in  49  Am.  Dec.  1*15.] 

Vendor  and  PnrchasOT — Support  of  Grantor— Llen^-Action  to  Enforce 
— ^Pleading. 

5.  In  an  action  to  impress  a  lien  for  maintenance  on  real  property 
which  had  been  previously  conveyed  to  one  in  fee  in  consideration  of 
the  grantor's  maintenance,  it  was  necessary  for  the  complaint  to  aver 
that  defendants,  taking  oy  mesne  conveyances,  acquired  their  title 
with  knowledge  or  notice  of  plaintiff's  claim  of  lien,  in  order  to  let  in 
proof  thereof,  before  the  lien  could  be  impressed  on  the  land. 

From  Jackson :  James  W.  Hamilton,  Judge. 

Department  1.  Statement  by  Mb.  Chief  Justice 
Moore. 

This  is  a  suit  by  Mrs.  C.  J.  Bobison  against  J.  E. 
Hicks,  administrator  of  the  estate  of  Charles  Bland,  de- 
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ceased,  and  others,  to  set  side  a  decree  and  to  impress 
an  alleged  lien  on  real  property.  The  material  aver- 
ments of  the  complaint,  as  to  the  first  cause  of  suit,  are 
to  the  effect  that  on  November  2, 1904,  John  Bailey  was 
the  owner  in  fee  simple  of  lots  1  and  2  in  block  35,  Cool- 
idge  Addition  to  the  City  of  Ashland,  Oregon,  and  on 
that  day  he  and  his  wife  executed  a  deed  of  the  prem- 
ises to  Charles  Bland,  in  trust  to  sell  the  land  conveying 
a  clear  title,  and  to  use  the  proceeds  in  caring  for  Mrs. 
Bailey  during  her  life,  and  after  her  death  to  give  the 
remainder  of  the  avails,  if  any,  to  the  defendants 
Mathew  Otter,  Wright  Bailey,  Anna  Bland,  Mary 
Young,  Joseph  W.  Bailey  and  John  W.  Bailey,  which 
deed  was  duly  recorded  November  5, 1904.  That  two 
days  thereafter  John  Bailey,  the  grantor,  died  intes- 
tate, and  his  estate  has  never  been  administered  upon, 
though  Charles  Bland  took  charge  of  all  the  property 
thereof  and  converted  it  into  money,  but  refused  to  sup- 
port or  care  for  Mrs.  Bailey  or  to  furnish  her  with  the 
necessaries  of  life.  That  she  was  quite  aged,  nearly 
blind,  and  unable  to  wait  upon  herself,  and  pursuant  to 
her  promise  to  pay  well  for  the  service,  the  plaintiff, 
Mrs.  C.  J.  Robison,  moved  to  her  house  August  19, 
1906,  and  cared  for  her  until  May  19,  1908,  during 
which  time  Bland  charged  the  plaintiff  $10  a  month  as 
rent  of  the  house  and  allowed  her  only  $8  a  month  for 
the  care  so  bestowed,  and  that  the  services  so  per- 
formed were  reasonably  worth  $75  a  month,  amounting 
to  $1,575,  no  part  of  which  has  been  paid.  That  on 
March  25, 1908,  Mrs.  Bailey  executed  to  the  plaintiff  a 
deed  to  lot  1  in  the  block  mentioned,  which  deed  was 
duly  recorded  the  following  day,  and  that  the  plaintiff 
claims  a  lien  on  both  lots  as  security  for  the  payment  of 
the  sum  so  stated.  That  the  defendants  Eli  Albert  and 
wife,  by  mesne  conveyance  from  Bland,  acquired  the 
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title  to  the  west  half  of  such  lots,  and  the  defendants 
J.  F.  Porter  and  wife  and  Mary  Netherland  and  hus- 
band secured  from  the  same  source  the  title  to  the  east 
half  thereof.  That  the  defendants  who  are  named  in 
the  trust  deed  as  Mr.  Bailey's  beneficiaries  received 
from  Bland  the  proceeds  of  the  sale  of  the  lots.  That 
on  August  1, 1910,  Bland  died  intestate,  and  on  October 
11, 1913,  the  defendant  J.  E.  Hicks  was  duly  appointed 
administrator  of  his  estate  and  thereupon  legally  quali- 
fied for  the  trust.  That  whatever  rights  either  of  the 
defendants  may  have  secured  in  or  to  such  lots  are  sub- 
ject to  the  plaintiff's  paramount  claim  of  lien  thereon. 
For  a  second  cause  of  suit  the  material  averments  of 
the  first  cause  are  repeated  and  it  is  alleged : 

' '  That  on  the  25th  day  of  March,  1909,  Charles  Bland, 
in  his  own  name  and  individual  capacity,  filed  a  suit  in 
the  Circuit  Court  for  the  State  of  Oregon,  in  and  for 
the  county  of  Jackson,  against  Mrs.  C.  J.  Robison, 
plaintiff  herein,  alleging  that  he  held  the  fee- simple 
title  to  said  above-described  premises  and  land,  the  ob- 
ject of  which  suit  was  to  quiet  the  title  to  said  land, 
said  lots  1  and  2,  block  35,  Coolidge  Addition  to  the 
City  of  Ashland,  in  him,  the  said  Charles  Bland,  and 
for  a  decree  declaring  that  the  said  Mrs.  C.  J.  Robison 
had  no  right,  title  or  interest  in  and  to  said  premises 
adverse  to  the  said  Charles  Bland ;  and  that  on  April 
15, 1909,  default  was  taken  in  said  suit  against  the  said 
plaintiff,  Mrs.  C.  J.  Robison,  for  want  of  answer  of 
their  plea ;  and  that  on  May  10, 1909,  a  decree  was  en- 
tered in  said  suit  and  in  accordance  with  said  complaint 
and  to  the  effect  that  the  said  Mrs.  C.  J.  Robison  had 
no  right,  title  or  interest  in  and  to  the  said  property 
adverse  to  the  said  Charles  Bland.  To  the  records  and 
files  in  said  cause  this  plaintiff  refers,  and  the  same 
being  public  records  they  are  hereby  made  a  part  of 
this  complaint. 

**  Plaintiff  further  avers  and  says  that  the  said 
Charles  Bland,  in  his  individual  name  and  capacity,  did 
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not  at  that  time  hold,  nor  has  he  or  had  he  at  any  time, 
prior  or  subsequent  to  the  25th  day  of  March,  1909,  the 
date  of  filing  said  complaint,  held  the  fee-simple  title  or 
any  title  at  all  to  said  property  or  any  part  thereof,  and 
that  said  suit  aforesaid  and  the  allegations  in  said  com- 
plaint contained,  and  all  of  them,  were  false  and  untrue 
and  said  decree  was  obtained  by  means  of  deceit,  artifice 
or  concealment,  with  relation  to  the  true  facts  as  to  the 
title  of  said  premises  and  was  a  fraud  upon  the  court, 
this  plaintiff,  the  legatees  named  in  said  deed  of  trust, 
as  set  out  in  paragraph  2  of  this  complaint,  and  subse- 
quent purchasers  of  said  property. 

*  *  That  the  said  Charles  Bland  or  his  representatives 
or  heirs  have  never  asserted  any  right,  interest  or  title 
to  said  premises  by  virtue  of  said  decree  of  judgment 
aforesaid,  and  do  not  now  claim  any  right,  title  or  in- 
terest thereto  by  virtue  of  said  decree  of  judgment.'* 

The  remaining  averment  of  the  complaint  is  in  sub- 
stance that  the  decree  referred  to  was  secured  by  im- 
position in  that  the  court  was  not  informed  as  to  the 
facts;  and  that  the  determination  so  reached  clouds 
the  title  of  the  defendants  who  have  obtained  deeds 
of  the  premises,  tends  to  depreciate  the  value  of  the 
land,  and  prejudices  the  rights  of  such  owners  and  of 
the  plaintiff  as  a  lienor. 

A  demurrer,  interposed  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  suit  as  to  either  of  the  defendants,  was  sus- 
tained, and  the  plaintiff  declining  further  to  plead,  the 
suit  was  dismissed  and  she  appeals. 

Affibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  Valandingham  and  Mr,  A.  H.  Davis,  with 
an  oral  argument  by  Mr.  Valandingham. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  E.  D.  Briggs  and  Mr.  H.  V.  Richardson,  with  an 
oral  argument  by  Mr.  Briggs. 
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Opinion  by  Mb.  Chief  Justice  Moobe. 

An  examination  of  the  allegations  of  the  complaint 
will  show  that  the  deed  executed  by  Mrs.  Bailey  to  the 
plaintiff  was  duly  recorded  March  26,  1908,  and  im- 
parted notice  of  the  conveyance  before  Charles  Bland 
instituted  his  suit  against  Mrs.  Bobison  to  quiet  her  al- 
leged title. 

1.  Mrs.  Bailey  joined  her  husband  in  executing  the 
deed  to  Bland,  barring  her  inchoate  right  of  dower,  and 
hence  no  estate,  right,  title  or  interest  remained  to  be 
conveyed  by  her  deed  to  the  plaintiff. 

2.  If,  as  alleged  in  the  complaint,  Bland  neglected  or 
refused  properly  to  care  for  or  support  Mrs.  Bailey,  at 
whose  request  Mrs.  Bobison  performed  that  service, 
and  an  action  at  law  against  Bland  would  not  have 
afforded  an  adequate  remedy,  a  court  of  equity  upon 
proper  application  when  made  in  due  season  would 
probably  have  imposed  upon  the  land  a  charge  for  such 
maintenance,  if  the  premises  had  not  been  conveyed: 
Watson  V.  Smith,  7  Or.  448 ;  Thomas  v.  Thomas,  24  Or. 
251  (33  Pac  565) ;  Patton  v.  Nixon,  33  Or.  159  (52  Pac. 
1048) ;  Storey-Brasher  Lumber  Co,  v.  Burnett,  61  Or. 
498  (123  Pac.  66). 

3.  When  Bland  instituted  his  suit  against  Mrs.  Bobi- 
son to  quiet  her  alleged  title  to  lot  1,  she  then  had  an 
opportunity  to  set  forth  by  answer  the  facts  which  she 
now  alleges  in  her  complaint  as  a  foundation  upon 
which  to  assert  her  claim  of  lien  upon  the  premises. 
Nothing  appears  from  her  pleading  to  explain  a  rea- 
sonable cause  for  the  default  decree  which  was  ren- 
dered against  her,  or  to  excuse  her  neglect  in  failing 
to  answer. 

4.  It  is  stated  in  the  complaint  herein  that  such  de- 
cree was  obtained  in  consequence  of  Bland's  fraud. 
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which  consisted  in  an  averment  in  his  primary  plead- 
ing in  the  suit  against  Mrs.  Robison  that  he  was  the 
owner  in  fee  simple  of  the  real  property  described  in 
the  deed  executed  to  him  by  John  Bailey.  While 
there  is  a  diversity  of  judicial  expression  as  to  the  ex- 
tent of  the  interest  in  land  granted  by  such  deed,  au- 
thority is  not  wanting  to  justify  the  averment,  now 

charged  as  fraudulent,  that  the  conveyance  to  Bland 
transferred  to  him  an  estate  in  fee  in  the  lots. 

*'Thu8,  if  land,"  as  said  by  a  noted  author,  '4s  con- 
veyed to  trustees,  without  the  word  *  heirs,'  in  trust 
to  sell,  they  must  have  the  fee,  otherwise  they  could  not 
sell.  The  construction  would  be  the  same  if  the  trust 
was  to  sell  the  whole  or  a  part,  for  no  purchasers  would 
be  safe  unless  they  could  have  the  fee,  and  a  trust  to 
convey  or  to  lease  at  discretion  would  be  subject  to  the 
same  rule.  A  fortiori,  if  an  estate  is  limited  to  trus- 
tees and  their  heirs  in  trust  to  sell  or  mortgage  or  to 
lease  at  their  discretion,  or  if  they  are  to  convey  the 
property  in  fee,  or  divide  it  equally  among  certain  per- 
sons ;  for  to  do  any  or  all  of  these  acts  requires  a  legal 
fee'':  1  Perry,  Trusts  (6  ed.),  §  315. 

An  inspection  of  what  purports  to  be  a  copy  of  the 
deed  executed  by  John  Bailey  to  Charles  Bland,  and 
which  is  set  forth  in  the  complaint,  discloses  that  the 
name  of  the  grantor  is  not  limited  by  the  word  '* heirs" 
or  other  expression  of  like  import.  This  omission  is 
unimportant,  however,  for  our  statute  regulating  this 
subject,  reads : 

'*The  term  *  heirs,*  or  other  words  of  inheritance, 
shall  not  be  necessary  to  create  or  convey  an  estate  in 
fee  simple":  Section  7103,  L.  O.  L. 

5.  The  complaint  does  not  charge  that  the  defend- 
ants, or  either  of  them,  who  secured  by  mesne  convey- 
ance from  Bland  the  entire  real  property,  acquired 
their  title  with  knowledge  or  notice  of  the  plaintiff's 
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claim  of  lien.  It  was  necessary  to  aver  such  fact  in 
order  to  let  in  proof  thereof  before  the  alleged  lien 
conld  be  established  and  impressed  on  the  land. 

No  error  was  committed  in  sustaining  the  demurrer, 
and  the  decree  is  affirmed. 

Apfibmed.    Beheabinq  Denied. 

Mb.  Justice  Btjbnett,  Mb.  Justice  McBbide  and  Mb. 
Justice  Benson  concur. 


Argaed  February  18,  affirmed  March  16,  rehearing^  denied  April  20, 

1915. 

SONNIKSEN  V.  HOOD  EIVEE  GAS  &  ELECTRIC 

CO.* 

(146  Pac.  980.) 

Master  and  Sarvuit — ^Injnrles  to  Servant — ^Assumption  of  Bisk. 

1.  Under  the  employers'  liability  law  (Laws  1911,  p.  16),  making 
it  a  crime  for  an  employer  to  originate  or  continue  a  hazard  that 
might  be  prevented,  an  employee  continuing  in  a  hazardous  service 
does  not  assnme  the  risk  of  injury;  for  that  would  avoid  the  force 
of  the  statute  and  allow  private  persons  to  contract  with  respect  to 
the  commission  of  crimes. 

[As  to  assumption  of  risk  under  Employers'  Liability  Act,  see 
note  in  Ann.  Ca«.  1915B,  481.  As  to  Federal  Employers'  Liability 
Act  as  superseding  common  and  statutory  law  on  same  subject, 
see  note  in  Ann.  Cas.  19156,  493.] 

ICMtar  and  Servant — ^Injarles  to  Servant — ^Actions — Jnry  Question. 

2.  Evidence  on  the  questions  whether  an  injured  lineman  knew  of 
defects  or  was  guilty  of  negligence  in  failing  to  properly  insulate  elec- 
trict  wires  held,  under  the  evidence,  for  the  jnry. 

Negligence— Injuries  to  Servant— Actions — Contributory  Negligence. 

3.  Under  employers'  liability  law  (Laws  1911,  p.  18),  Section  6, 
providing  that  the  contributory  negligence  of  the  person  injured  shall 
not  be  a  defense,  but  may  be  taken  into  account  by  the  jury  in  fixing 
the  amount  of  the  damages,  the  jury,  as  a  basis  for  computation, 
should  first  discover  what  sum  of  money  would  afford  indemnity  for 
the  injury,  irrespective  of  the  cause  of  the  hurt,  and  then,  if  both 


*The  authorities  on  the  question  of  the  constitutionality,  application 
and  effect  of  the  Federal  Employers'  Liability  Act  are  collated  in  an 
extensive  note  in  47  L.  B.  A.  (N.  S.)  38.  •  Beporteb. 
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employer  and  employee  are  guilty  of  negligence,  they  must  compare 
the  employer's  negligence  with  that  of  the  employee,  and  from  8Qch 
relative  estimate  assess  the  damages. 

Master  and  8erTaat~-IiiJiirlaa  to  8emat--Ooiitrltnitoi7  Keglig«iio»— 
Insti'  iictioiiB. 

4.  In  a  personal  injury  action  by  an  employee,  the  coart  charged 
that  his  contributory  negligence  would  not  be  a  defense,  but  might 
be  taken  into  account  in  affixing  the  amount  of  the  damages;  such 
negligence  being  considered  in  mitigation.  The  court  further  charged 
that  the  employers'  liability  law  made  it  incumbent  on  the  jury  to 
compare  the  negligence  of  both  employer  and  employee,  and  that,  if 
the  employee  was  negligent,  such  negligence  might  be  taken  into  ac- 
count in  mitigation  or  reduction  of  damages.  Held,  that  the  instruc- 
tions, read  together,  correctly  stated  the  law  that  the  contributory 
negligence  of  the  employee,  if  any^  must  be  compared  with  that  of 
the  employer,  and  considered  in  mitigation  in  assessing  damages. 

From  Hood  River :  William  L.  Bbabshaw,  Judge. 

Department  1.  Statement  by  Mb.  Chibp  Justice 
Moore. 

This  is  an  action  by  C.  C.  Sonniksen  against  the 
Hood  River  Gas  &  Electric  Company,  a  corporation, 
and  is  based  on  the  employers '  liability  law,  to  recover 
damages  for  personal  injury  resulting  from  a  shock  of 
electricity  and  charged  in  the  complaint  to  have  been 
caused  by  the  defendant's  negligence.  The  answer  de- 
nied the  want  of  care  alleged,  and  averred  that  the  hurt 
complained  of  was  occasioned  by  the  plaintiff's  care- 
lessness. The  reply  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  and,  the  cause  having  been  tried, 
the  plaintiff  secured  a  judgment  for  $10,000,  and  the 
defendant  appeals.    Affirmed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  A.  Laing,  Mr.  H.  W.  Strong  and  Mr.  George 
R.  Wither,  with  oral  arguments  by  Mr.  Laing  and  Mr. 
Strong. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  J.  Derby. 
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Opinion  by  Mb.  Chief  Justice  Moobb. 

It  is  contended  that  the  testimony  shows  the  plain- 
tiff's injury  was  caused  by  his  own  carelessness,  and 
hence  errors  were  committed  in  denying  a  motion  for  a 
judgment  of  nonsuit  and  in  refusing  to  direct  the  jury 
to  find  for  the  defendant.  The  evidence  shows  that  the 
defendant  is  a  corporation,  and  operates  at  Hood 
Eiver,  Oregon,  machinery  to  generate  electricity  which 
is  distributed  by  wires  suspended  upon  poles,  and  that 
the  current  thus  produced  is  used  for  power  and  light- 
ing purposes.  A  part  of  the  system,  extending  into  the 
farming  country,  and  carrying  6,600  volts,  consists  of 
three  primary  wires  continuing  east  and  weSt,  and  sup- 
ported, at  the  place  of  the  accident,  by  a  double  cross- 
arm,  which  is  seven  feet  in  length  and  fastened  near  the 
top  of  the  pole.  Four  feet  lower  is  another  similar 
cross-arm  sustaining  two  secondary  wires.  Two  feet 
below  the  latter  support  are  two  more  secondary  wires 
extending  north  and  south,  and  upheld  by  another 
double  cross-arm  of  the  same  length  called  a  **  buck- 
arm,"  but  placed  at  a  right  angle  with  the  others. 
From  each  of  the  two  outer  wires  of  the  upper  group 
a  wire  called  a  '* primary  lead'*  extends  to  a  fuse-box 
or  '* cut-out,''  which  is  immediately  below  the  wire  re- 
ferred to  of  the  upper  group,  and  fastened  near  an  end 
of  the  middle  cross-arm.  Primary  leads  extend  from 
two  fuse-boxes  to  a  transformer,  which  is  placed  on  the 
west  side  of  the  pole,  and  which  rests  on  the  top  of  the 
buck-arm,  but  is  hung  to  the  middle  arm.  The  trans- 
former reduces  the  current  carried  by  the  primary 
wires  to  the  required  voltage,  which  measure  is  con- 
ducted by  leads  to  the  secondary  wires,  and  thence  dis- 
tributed to  customers  for  domestic  purposes.  Just  be- 
neath the  buck-arm  is  the  bight  of  a  guy  wire  that  ex- 
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tends  north  to  a  ** current  breaker/*  and  thence  to  the 
soil,  where  the  end  of  the  wire  is  attached  to  a  grounded 
anchor.  Fastened  to  the  shell  of  the  transformer  is  an 
uncovered  ground  wire,  which  is  looped  once  around 
the  top  of  the  bight  of  the  guy  wire,  and  thence  extends 
on  the  south  side  of  the  pole  to  the  earth,  into  which  the 
end  of  the  wire  is  inserted  and  properly  grounded. 

The  plaintiff  is  a  lineman  and  repairer,  having  had 
about  four  years '  experience,  and  been  occasionally  em- 
ployed by  the  defendant.  He  testified,  in  effect,  that 
its  manager,  A.  S.  Hall,  on  November  6, 1913,  requested 
him  to  go  to  the  pole  referred  to  and  repair  the  line; 
that  he  went  as  directed,  and  climbed  the  pole  before 
Hall  and  a  helper  arrived ;  that,  standing  on  the  buck- 
arm,  he  opened  the  doors  of  the  fuse-boxes,  and  discov- 
ered that  each  fuse  therein  had  blown  out;  that,  the 
manager  and  his  assistant  having  arrived,  they  tossed 
up  a  coil  of  fuse  and  a  plug  puller  to  the  witness,  who 
removed  from  the  cut-outs  the  plugs,  which  he  con- 
nected by  fuse  with  the  primary  leads  and  inserted  in 
their  respective  places ;  that  in  doing  so  the  fuse  on  the 
south  side  of  the  pole  again  blew  out,  therby  demon- 
strating that  the  transformer  had  been  injured  by  too 
great  a  current  of  electricity;  that  Hall  thereupon  in- 
formed him  it  was  unnecessary  to  withdraw  from  the 
fuse-box  on  the  north  side  of  the  hole  the  plug  to  which 
the  uninjured  fuse  remained  attached,  saying  the  trans- 
former could  be  replaced  by  another  the  next  day,  and 
directed  him  to  descend ;  that  in  obeying  the  command 
he  took  a  step  downward,  placing  the  iron  spur  fastened 
to  his  right  foot  into  the  pole  through  the  loop  of  the 
guy  wire  on  the  north  side,  his  left  foot  resting  on  the 
buck-arm ;  that  a  wire  then  caught  his  shirt,  and  in  try- 
ing to  disengage  the  entanglement  his  right  arm  came 
in  contact  with  the  primary  lead  which  extends  from  the 
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north  fuse-box  to  the  transformer,  thereby  completing 
the  circuit,  from  the  effect  of  which  he  was  so  severely 
shocked  and  burned  as  to  necessitate  the  amputation 
of  his  right  arm  near  the  shoulder  and  his  right  leg 
near  the  knee. 

J.  R.  Thompson,  an  electrical  engineer,  testified,  in 
substance,  that  it  was  extremely  dangerous  to  permit 
a  bare  ground  wire  to  come  in  contact  with  a  trans- 
former, or  with  secondary  wires,  or  with  an  uncovered 
guy  wire,  and  that,  without  such  connection,  if  the  pole 
were  perfectly  dry,  a  lineman  touching  a  primary  wire 
might  feel  a  little  effect  of  the  electricity,  but  he  would 
not  be  seriously  harmed. 

F.  L.  Gifford,  another  electrical  engineer,  testified, 
in  effect,  that  a  ground  wire  from  a  transformer  con- 
nected with  a  guy  wire,  as  described  herein,  was  a 
death  trap. 

The  theory  of  the  defense  is  ttiat  on  April  5,  1913, 
the  plaintiff  hung  the  transformer  referred  to,  and  in 
doing  so  neglected  to  insert  the  primary  lead  on  the 
north  side  of  the  pole  in  rubber  hose,  and  that  his  elbow 
coming  in  contact  with  such  exposed  wire  was  the 
proximate  cause  of  the  injury. 

Frank  Surrett,  a  lineman,  stated  upon  oath  that  on 
February  12, 1913,  he  assisted  in  rebuilding  on  the  pole 
the  Maloney  transformer  in  question,  and  that  the 
primary  leads  therefrom  were  then  covered  with  hose. 

The  plaintiff,  as  a  witness,  admitted  that  on  April  5, 
1913,  he  rehung  the  transformer  and  made  a  written 
report  of  the  work  to  the  defendant.  In  referring  to 
such  service  he  testified  generally  that  he  took  down 
the  transformer  and  hung  another  with  new  primary 
leads  which  come  therewith,  but  he  could  not  remember 
what  insulator  such  wires  had,  nor  could  he  call  to  mind 
that  the  primary  leads  on  the  old  transformer  were 


30  SoNNiKSEN  V.  Hood  River  Oas  &  Elec.  Co.     [76  Or. 

covered  with  hose,  nor  was  he  able  to  state  that  the 
transformer  which  .was  on  the  pole  November  6,  1913, 
when  he  was  hurt  was  the  one  he  hung. 

A.  S.  Hall,  the  defendant's  manager,  testified  that 
the  electric  line  on  which  the  plaintiff  was  hurt  was 
put  up  about  December  1, 1912.  Referring  to  the  com- 
pletion of  that  branch  of  the  system,  this  witness  was 
asked  by  defendant's  counsel:  *^How  long  did  that 
transformer  stay  on  the  pole!"    He  replied : 

**It  stayed  there  until  early  in  the  spring  of  1913. 
It  burned  out,  due  to  grounding. 

**Q.  Was  that  the  transformer  that  Sonniksen  took 
down  from  the  pole  on  the  5th  of  April,  1913? 

**A.  Yes,  sir. 

**Q.  Do  you  know  whether  or  not  there  was  any 
changes  or  repairs  or  anything  done  to  the  transformer 
from  the  date  that  Sonniksen  put  it  up  on  the  pole  until 
the  time  of  the  accident! 

**A.  I  have  no  knowledge  of  anything  having  been 
done  there ;  in  fact,  I  think  there  was  not 

**Q.  K  there  was,  would  your  records  show  it! 

'*A.  Yes,  sir. 

*'Q.  Why  would  your  records  show  it! 

**A.  Because  every  man  going  out  to  work  turns 
in  a  time-card  for  the  work  done,  and  no  one  goes  out 
on  a  job  of  that  kind  without  my  knowledge. 

**Q.  Is  that  time-card  similar  to  this  time-card  intro- 
duced in  evidence  yesterday,  made  by  Sonniksen ! 

**A.  Yes,  sir.  They  always  have  to  be  turned  in  in 
order  to  draw  pay  for  the  work. 

**Q.  So  you  can  state  from  your  handling  of  the  men 
and  the  records  there  has  been  no  change  in  the  trans- 
former! 

*  *  A.  I  think  not. 

**Q.  What  insulation  is  provided  by  you  or  by  the 
company  for  the  insulation  of  the  leads  from  the  fuse- 
boxes  into  the  transformer! 

**A.  The  transformer  always  comes  with  a  manufac- 
turer's lead — ^that  is,  a  lead  put  in  by  the  manufactur- 
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ing  company — ^which  in  some  cases  is  long  enough  to 
reach  this  fuse-box.  Otherwise  it  is  spliced  out  with 
weather-proof  wire,  and  the  whole  thing  covered  with 
hose. 

''Q.  Eubberhosef 

"A.  Yes,  sir. 

**Q.  And  that  provides  an  insulation t 

"A.  Yes,  sir. 

''Q.  State  whether  or  not  the  transformer  that  Son- 
niksen  hung,  and  he  testified  he  put  those  wires  there, 
state  whether  or  not  after  the  accident  you  discovered 
anything. 

"A.  When  I  went  out  after  the  accident  to  examine 
the  pole,  I  found  that  there  was  a  section  spliced  in  this 
wire  to  reach  the  fuse-box,  about  8  inches  long,  that 
didn't  have  hose  on  it.  It  had  no  hose  where  it  was 
spliced,  and  there  was  no  hose  on  the  lead. 

'*Q.  He  had  omitted  to  put  the  hose  there? 

**A.  Apparently  so.** 

This  witness  further  testified  that  the  covering  used 
by  his  principal  as  an  insulator  on  primary  leads  was 
a  half -inch  garden  hose  through  which  the  wires  from 
the  fuse-boxes  to  the  transformer  were  inserted.  Re- 
ferring to  the  standard  set  of  materials  always  taken 
out  to  make  such  repairs,  he  stated  that  they  consisted 
of  the  hose,  transformer,  cut-out  boxes,  fuse  and  fuse- 
holders,  and  that  the  plaintiff,  having  hung  several 
transformers,  knew  what  such  standard  outfit  consisted 
of. 

1.  The  foregoing  is  thought  to  be  a  fair  epitome  of 
the  testimony  relating  to  the  cause  and  manner  of  the 
injury  charged  in  the  complaint.  Based  on  such  evi- 
dence, it  is  ai^ued  that,  since  the  plaintiff  was  an  ex- 
perienced lineman  and  repairer  who  knew  how  to  hang 
transformers,  and  properly  to  insulate  primary  leads, 
and  having  been  supplied  for  that  purpose  with  suit- 
able rubber  hose  which  he  neglected  to  use,  of  which 
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fact  the  defendant's  agents  had  no  knowledge,  that  he 
was  hurt  in  consequence  of  his  own  carelessness,  and, 
such  being  the  case,  as  between  him  and  the  company 
he  cannot  recover,  and  the  provisions  of  the  employers ' 
liability  law  have  no  application  herein.  The  enact- 
ment referred  to  was  initiated  by  petition  and  ratified 
by  a  majority  of  the  votes  cast  upon  the  measure  at  the 
general  election  held  November  8, 1910 :  Gen.  Laws  Or. 
1911,  c.  3.  Prior  to  such  election,  the  rule  invoked  by 
defendant's  counsel  prevailed  in  this  state:  Brasel  v. 
Oregon  R.  &  N.  Co.,  54  Or.  157  (102  Pac.  726).  The 
legal  principle  announced  in  that  case  is  a  recognition 
of  the  ancient  doctrine  of  assumption  of  risk  by  an 
employee  who,  with  knowledge,  or  by  the  exercise  of 
reasonable  diligence  might  have  known,  of  the  danger 
to  which  he  is  or  may  be  exposed,  undertakes  or  con- 
tinues in  the  service,  and  in  consequence  of  the  hazard 
sustains  an  injury,  cannot  maintain  an  action  against 
the  employer  for  the  recovery  of  the  damages  suffered. 
The  employers'  liability  law  prescribes  the  duty  de- 
manded of  an  employer,  and  provides  that  upon  his 
conviction  for  a  violation  of  any  of  the  clauses  of  the 
act  he  shall  be  punished  by  fine  or  imprisonment  or 
both.  The  enactment  having  thus  declared  it  to  be  a 
crime  to  originate  or  continue  a  hazard  that  might  be 
prevented,  the  agreement  of  the  employee  to  render  the 
service  will  not  be  so  interpreted  as  to  embrace  such 
risk;  for  a  contrary  construction  would  amount  to  a 
recognition  of  an  engagement  to  transgress  the  statute, 
and  would  be  invalid  as  against  the  principles  under 
which  the  freedom  of  contract  or  private  dealings  is 
restricted  by  law  for  the  good  of  the  conmaunity.  For 
the  reason  thus  given  it  has  been  settled  by  repeated 
adjudications  that  the  employers'  liability  law  elimin- 
ates the  doctrine  of  assumption  of  risk :  Dorn  v.  Clarke- 
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Woodward  Drug  Co.,  65  Or.  516  (133  Pac.  351) ;  Dunn 
V.  Orchard  Land  Co.,  68  Or.  97  (136  Pac.  872) ;  Wasil- 
jeff  V.  Eawley  Paper  Co.,  68  Or.  487  (137  Pac.  755) ; 
Schaller  v.  Pacific  Face  Brick  Co.,  70  Or.  557  (139  Pac. 
913) ;  McClaugherty  v.  Rogue  River  Electric  Co.,  73 
Or.  135  (140  Pac.  64) ;  McDaniel  v.  Lebanon  Lumber 
Co.,  71  Or.  15  (140  Pac.  990) ;  FilJcins  v.  Portland  Co., 
71  Or.  249  (142  Pac.  578) ;  Reiser  v.  Shasta  Water  Co., 
71  Or.  566  (143  Pac.  917). 

2.  It  may  well  be  doubted  if  the  testimony  given  by 
the  defendant 's  witnesses  was  sufficient  even  to  charge 
the  plaintiff  with  notice  of  any  defect  in  the  insulation 
of  the  primary  leads,  or  that  he  was  responsible  for 
the  failure  to  insert  such  wires  in  rubber  hose.  It  will 
be  remembered  that  Mr.  Hall  testified  he  thought  no 
changes  or  repairs  had  been  made  in  or  to  the  trans- 
former after  April  5, 1913,  and  prior  to  the  time  of  the 
accident,  and  that  he  also  thought  he  could  ascertain 
such  facts  from  the  reports  handed  in  by  the  employees. 
He  is  not  certain  about  these  matters,  and  did  not  offer 
in  evidence  any  daily  time-ticket  showing  the  labor 
X)erformed  in  making  repairs,  or  testify  that  such 
records  were  lost  or  destroyed,  or  that  they  embraced 
a  statement  of  all  the  changes  or  alterations  that  had 
been  made  during  the  intervening  time.  The  testi- 
mony received  was  sufficient  to  authorize  a  submission 
of  the  cause  to  the  jury,  and  no  error  was  committed  as 
alleged. 

3, 4.  It  is  maintained  that  an  error  was  committed  in 
giving  the  following  instructions : 

*  *  The  contributing  negligence  of  the  plaintiff,  if  you 
should  find  him  negligent,  would  not  be  a  defense  under 
the  law,  but  it  may  be  taken  into  account  by  you  in 
fixing  the  amount  of  the  damage.  In  other  words,  if 
you  find  that  the  defendant  violated  its  duty,  and  be- 
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cause  of  the  violation  of  its  duty  plaintiff  sustained  an 
injury,  then  the  defendant  would  not  have  the  right  to 
say  that  the  contributory  negligence  of  the  plaintiff, 
if  plaintiff  was  guilty  of  contributory  negligence,  could 
serve  it  as  an  absolute  defense,  and  in  the  event  you 
would  have  the  right  only  to  take  into  consideration 
any  contributory  negligence  of  the  plaintiff  for  the 
purpose  of  mitigating  the  damages  the  plaintiff  may 
have  sustained. '  * 

The  defendant's  counsel  requested  the  court  to  give 
an  instruction  practically  embodying  the  language 
quoted,  but  using  the  word  **must'*  where  **may'*  is 
employed.  The  solicited  instruction  was  denied.  It 
contained  a  sentence  that  rendered  the  language  em- 
ployed objectionable.  The  request  will  be  treated, 
however,  as  calling  the  court's  attention  to  the  use  of 
the  proper  word. 

Section  6  of  the  employers  *  liability  law  reads : 

'  *  The  contributory  negligence  of  the  person  injured 
shall  not  be  a  defense,  but  may  be  taken  into  account 
by  the  jury  in  fixing  the  amount  of  the  damage." 

In  FUkins  v.  Portland  Lumber  Co,,  71  Or.  249  (142 
Pac.  578),  in  discussing  the  clause  of  the  statute  re- 
ferred to,  it  is  said : 

*  *  Construing  Section  6  in  connection  with  the  other 
provisions  thereof  leads  to  the. conclusion  that  the  en- 
actment makes  an  injury  suffered  by  an  employee, 
when  performing  the  service  for  which  he  was  engaged, 
a  loss  the  damages  resulting  from  which,  if  sustained 
while  the  person  so  hurt  was  exercising  ordinary  care, 
must  be  wholly  liquidated  by  the  employer ;  but,  if  the 
party  injured  was  not  at  the  time  he  was  hurt  exercis- 
ing that  measure  of  care,  a  part  of  such  loss  must  be 
borne  by  him,  while  the  remainder  of  the  damages  is  re- 
coverable from  the  other  party,  on  the  basis  of  the 
comparative  degree  of  the  fault  of  each.'' 
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In  Chadtuick  v.  Oregon-Washington  iJ.  (&  N.  Co., 
74  Or.  19  (144  Pac.  1165),  Mr.  Justice  Bubnett,  dis- 
cussing the  subject,  observes : 

'*The  defendant  sought  to  have  the  jury  instructed 
on  the  question  of  damages  to  the  effect  that,  if  the 
plaintiff's  negligence  was  equal  to,  or  exceeded,  that 
of  the  defendant,  they  must  find  for  the  defendant. 
The  court,  however,  instructed  the  jury,  in  substance, 
that  it  was  the  duty  of  the  jury  to  diminish  or  reduce 
the  damages  attributable  to  the  defendant's  negligence 
in  proportion  to  the  amount  of  negligence  justly 
chargeable  to  the  plaintiff,  and  if  there  should  be  any 
difference  in  favor  of  the  plaintiff,  after  the  damages 
were  reduced  to  a  money  value,  such  difference  should 
be  the  amount  of  their  verdict.  The  instruction  of  the 
court  was,  in  substance,  a  compliance  with  the  federal 
statute  on  that  subject,  which  requires  that  in  case  of 
contributory  negligence  it  shall  not  be  a  defense,  'but 
the  damages  shall  be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  negligence  attributable  to  such 
employee.  *  Thus  it  will  be  seen  that  under  that  stat- 
ute it  is  not  a  question  of  majority  of  negligence,  but 
rather  one  of  proportion.  Any  negligence  of  the  defend- 
ant working  injury  to  the  plaintiff  would  therefore  en- 
tail some  damages.  For  illustration,  let  us  suppose  that 
both  parties  were  equally  negligent  in  the  estimation 
of  the  jury,  and  that  the  actual  damages  of  the  defend- 
ant were  properly  assessable  at  $2,000.  In  such  a  case 
the  verdict  should  be  for  the  plaintiff  in  the  sum  of 
$1,000,  for  the  reason  that  his  negligence  is  one  half  of 
the  sum  total  of  all  the  negligence  of  both  parties. ' ' 

In  an  action  under  the  employers'  liability  law,  to 
recover  damages  for  a  personal  injury,  the  jury  as  a 
basis  for  computation  should  first  determine  what  sum 
of  money  would  afford  indemnity  for  the  loss  sus- 
tained, irrespective  of  the  cause  of  hurt,  and,  if  they 
find  the  employee  was  free  from  negligence  at  that  time, 
and  the  defendant  was  guilty  thereof,  their  verdict 
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should  be  in  favor  of  the  plaintiff  for  such  sum.  If, 
however,  the  employer  and  the  employee  were  each 
negligent  at  the  time  of  the  injury,  as  found  by  the 
jury,  they  must  compare  the  employer's  negligence 
with  that  of  the  employee,  and  from  such  relative  esti- 
mate determine  the  percentage  of  negligence  properly 
chargeable  to  the  employer,  and  such  percentage,  when 
ascertained  in  this  manner,  constitutes  the  proper  part 
of  the  damages  to  which  the  plaintiff  is  entitled,  and  the 
verdict  must  be  in  his  favor  for  such  part  or  percent- 
age of  the  sum  agreed  upon  by  the  jury  as  indemnity 
for  the  loss  sustained.  If  the  jury  concluded  the  em- 
ployer was  not  negligent  when  the  injury  was  received, 
their  verdict  should  be  in  favor  of  the  defendant. 

Though  the  clause  of  the  act  under  consideration  uses 
the  word  *'may,*^  the  jury  must  apportion  the  damages 
occasioned  by  a  loss  suffered  by  an  injury  to  an  em- 
ployee when  he  and  the  employer  have  both  been  negli- 
gent in  the  manner  indicated.  Though  the  instruction 
complained  of  is  subject  to  criticism,  on  the  ground 
that  it  gave  the  jury  an  option  whereby  they  might 
escape  the  duty  devolving  upon  them,  the  language 
used  should  be  construed  with  other  parts  of  the  charge 
on  the  same  subject:  Wellman  v.  Oregon  Short  Line 
Ry.  Co.,  21  Or.  531  (28  Pac.  625) ;  Matlock  v.  Wheeler, 
29  Or.  64  (40  Pac.  5, 43  Pac.  867) ;  Wadhams  v.  Inman, 
38  0r.  143(63Pac.  11). 

The  court,  in  referring  to  Section  6  of  the  employers ' 
liability  law,  further  instructed  the  jury  as  follows : 

* '  This  law  makes  it  incumbent  upon  you  to  compare 
the  negligence,  if  you  find  both  parties  guilty  of  negli- 
gence contributing  to  or  bringing  about  plaintiff's  in- 
jury. If,  therefore,  you  find  that  the  defendant  has 
been  negligent  in  some  manner  as  charged  in  the  com- 
plaint and  that  such  negligence  contributed  to  plain- 
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tiflf  *s  injury,  and  you  also  find  that  plaintiff  was  guilty 
of  neglifirence  contributing  to  his  own  injury — and  I 
have  defined  to  you  what  facts  would  constitute  such 
negligence — the  negligence  on  the  part  of  the  plaintiff 
may  be  taken  into  account  by  you  in  mitip^ation  or  re- 
duction of  the  damages  that  you  might  otherwise  find 
for  plaintiff/* 

It  is  believed  that  the  use  of  the  word  '* incumbent'* 
in  the  part  of  the  charge  which  stated  to  the  jury,  *  ^  The 
law  makes  it  incumbent  upon  you  to  compare  the  negli- 
gence, if  you  find  both  parties  guilty  of  negligence 
contributing  to  or  bringing  about  plaintiff's  injury," 
corrects  any  inference  that  might  have  arisen  by  the 
employment  of  the  word  **may"  instead  of  ^^must." 
The  instruction  complained  of  was  not  contradictory, 
and  the  duty  required  of  the  jury  was  lacking  only  in 
degree. 

It  must  be  assumed  that  the  jurors  who  tried  this 
cause  were  intelligent  men  who  fully  understood  the 
meaning  of  the  English  language  and  were  able  to  com- 
prehend the  entire  charge ;  and,  since  each  juror  signed 
the  verdict  when  a  less  number,  under  our  statute, 
might  have  determined  the  issues  involved,  we  consider 
they  were  not  misled  by  the  instruction  complained  of, 
when  viewed  in  connection  with  the  entire  charge,  and 
that  no  error  was  committed  as  alleged. 

Other  errors  are  assigned,  but  they  are  deemed  im- 
material. 

It  follows  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered.  Affibmed.     Rehearing  Denied. 

Mb.  Justice  McBride  and  Mb.  Jtjsticb  Benson  con- 
cur. 

Mr.  Justice  Burnett  dissenting. 


38  Nyb  v.  Lincoln  County  Bank,  [76  Qr. 


Argaed  Mareli  3,  affirmed  March  16,  rehearing  denied  April  20,  1915. 

NYE  V.  LINCOLN  COUNTY  BANK. 

(146  Pae.  983.) 

Appeal  and  Srror— FlndingB  of  Oovrt— Effect  in  Eqnitabla  Actions. 

1.  Where  the  evidence  in  an  action  to  cancel  a  note  and  mortgage 
was  in  conflict,  the  findings  of  the  trial  judge  were  entitled  to  great 
weight. 

Oancdlation  of  Instruments  —  Note  and  Mortgage  not  Intended  to 
Operate — Solllciency  of  Evidence. 

2.  Evidence  held  sufficient  to  sustain  plaintiff's  contention  that  a 
note  and  mortgage  given  to  defendant  bank  had  not  been  intended  by 
the  parties  to  operate  as  such,  but  merely  to  serve  the  bank  as  an 
accommodation  by  apparently  increasing  its  resources  on  examination 
by  the  state  bank  examiner. 

OanceUation  of  Instraments — ^Evidence  to  Justify  Belief. 

3.  To  justify  the  cancellation  of  a  note  and  mortgage  on  the  ground 
that  the  instruments  had  been  given  as  a  matter  of  accommodation, 
and  not  to  operate  in  their  apparent  character,  the  evidence  must  be 
elear  and  convincing. 

From  Lincoln :  Jame8  W.  Hamilton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  Frank  Nye  against  the  Lincoln 
County  Bank,  a  corporation,  to  cancel  a  note  and  mort- 
gage upon  a  quarter  section  of  timber  land  in  Lincoln 
County,  Oregon,  given  by  the  plaintiff  to  the  defend- 
ant, for  want  of  consideration.  The  Circuit  Court 
granted  a  decree  in  favor  of  the  plaintiff.  From  this 
the  defendant  appeals. 

The  plaintiff  alleges  the  following  facts :  La  the  fall 
of  1908  the  plaintiff,  Frank  Nye,  owned  a  valuable  tim- 
ber claim  in  the  above-named  county,  worth  approxi- 
mately $4,000.  At  that  time  the  Lincoln  County  Bank 
and  the  Yaquina  Bay  Lumber  Company  were  two 
closely  allied  institutions;  the  stockholders  in  each 
being  practically  the  same.  The  bank  was  financing 
the  lumber  company,  to  which  it  had  loaned  about  all 
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its  funds.  The  officers  of  the  bank  feared  that  the 
bank  examiner  would  take  vigorous  exception  to  this 
loan,  for  which  they  had  taken  inadequate  security,  and 
would  commence  proceedings  to  revoke  the  corporate 
charter  of  the  bank  for  violation  of  the  banking  laws 
of  the  State  of  Oregon.  For  the  purpose  of  covering 
up  and  concealing  the  above  act,  the  officers  induced 
Frank  Nye  to  give  the  bank  a  note  for  $2,000,  secured 
by  a  mortgage  on  his  timber  claim,  representing  and 
declaring  that  they  would  use  these  instruments  only 
to  assure  the  bank  inspector  that  a  part  of  the  indebt- 
edness of  the  lumber  company  was,  in  fact,  the  obliga- 
tion of  Frank  Nye,  for  which  the  bank  did  have  ample 
security.  They  further  represented  to  Nye  that  after 
the  bank  examiner  had  been  satisfied,  and  the  bank 
should  be  able  to  make  a  different  disposition  of  its 
funds,  the  note  and  mortgage  would  be  canceled  and 
returned.  Belying  on  these  representations,  plaintiff, 
Nye,  wholly  without  consideration  therefor,  and  purely 
as  an  acconunodation  to  the  bank,  executed  and  deliv- 
ered the  instruments  in  question,  which  the  bank  now 
refuses  to  cancel  and  return.  The  answer  denies  these 
allegations,  and  alleges  as  a  separate  defense,  in  effect, 
that  in  the  year  1910  the  bank  was  reorganized,  which 
involved  practically  an  entire  change  in  the  stockhold- 
ings  of  the  corporation  and  in  its  acting  and  managing 
officers;  that  the  plaintiff  knew  of  this,  but  never  at 
any  time  asserted  the  alleged  invalidity  or  lack  of  con- 
sideration for  the  mortgage,  and  by  reason  of  his  long 
neglect  and  laches  in  asserting  the  same,  and  because 
he  permitted  the  mortgage  to  remain  as  an  asset  of  the 
bank  unquestioned  for  so  long  a  time,  he  should  be  es- 
topped from  now  claiming  its  invalidity  or  lack  of  con- 
sideration. The  bank  claims  that  coincidently  with  the 
delivery  of  the  mortgage  the  Yaquina  Bay  Lumber 
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Company  issued  to  the  plaintiff  $2,000  in  amount  of  its 
capital  stock,  which  was  indorsed  and  delivered  to  the 
defendant  bank  by  the  plaintiff;  that  Nye  purchased 
the  stock  from  the  lumber  company,  making  arrange- 
ments with  the  bank  to  loan  him  the  money  for  that 
purpose  upon  the  security  of  the  mortgage,  with,  the 
stock  as  additional  collateral,  that  upon  the  delivery  of 
the  note  and  stock  the  bank  canceled  $2,000  in  amount 
of  the  notes  of  the  lumber  company  which  it  held.  The 
reply  put  in  issue  the  new  matter  of  the  answer. 

Plaintiff,  Frank  Nye,  testified  in  substance  that  in 
May,  1908,  he  was  in  the  Lincoln  County  Bank,  and  Mr. 
Scarth,  the  owner  at  that  time,  told  him  that  the  bank 
was  in  bad  shape  by  loaning  too  much  money  to  the 
Yaquina  Bay  Limaber  Company;  that  they  had  to  get 
some  more  security  from  that  company  to  make  it  look 
good  to  the  inspector  because  their  bank  was  incorpo- 
rated for  $10,000  only,  and  they  didn't  like  to  let  out 
more  than  $2,500  to  any  one  concern;  and  further,  to 
quote  from  plaintiff's  evidence: 

*  *  And  he  wanted  to  know  of  me  if  I  would  not  give  a 
mortgage  to  help  secure  this  indebtedness  of  the 
Yaquina  Bay  Lumber  Company  so  that  it  would  look 
good  to  the  bank  inspector,  and  I  told  them  I  didn't 
know;  and  so  it  wasn't  long  afterward  until  he  came 
over  to  the  mill,  and  him  and  Altree  asked  me  if  I 
would  not  give  them  a  note  and  mortgage,  and  that 
they  needed  the  money  to  secure  the  bank,  and  I  told 
them  I  would.  He  said  there  would  be  nothing  dis- 
honest nor  out  of  the  way  about  it,  for  they  had  other 
mortgages  given  the  same  way ;  and  along  in  Novem- 
ber, some  time  going  to  Newport,  Mr.  Scarth  overtook 
me  on  the  road  and  said  he  would  like  to  have  me  give 
that  mortgage  in  two  or  three  days,  and  I  told  him  I 
would.  •  •  " 

Plaintiff  stated  that  they  drew  up  the  mortgage  and 
brought  it  to  him  and  he  signed  it.    His  testimony  con- 
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ceming  the  return  of  the  mortgage  is  as  follows,  in 
part: 

**Q.  And  now  after  you  gave  them  the  mortgage  did 
you  ever  have  any  conversation  after  that  time  with 
Mr.  Scarth  about  the  return  of  the  mortgage  ? 

**A.  I  told  them  afterward;  I  asked  them  about  it, 
and  he  told  me  he  would  not  return  it.  *  *  He  said 
that  he  had  the  best  of  me,  and  he  had  things  fixed  up 
in  shape  so  I  could  not  get  it. 

**Q.  Say  you  were  stuck? 

**A.  Yes;  I  was  stuck,  and  the  Yaquina  Bay  Lum- 
ber Company  looked  after  their  business  aflfairs  and  I 
had  ought  to  have  looked  after  mine.  •  •  '  * 

Nye  further  testified : 

**I  asked  him  about  two  years  ago  over  by  his  house, 
and  he  told  me  he  would  not  do  it.  *  •  He  said  he  had 
the  best  of  me ;  had  my  stock  and  he  would  keep  it.  *  * 
I  told  him  I  would  sue  him  for  it,  and  he  said^  *Go 
ahead  * ;  it  would  not  do  any  good.  * ' 

Plaintiff  said  that  he  never  received  anything  from 
the  bank  in  the  way  of  a  loan ;  that  Mr.  Scarth  told  him 
at  the  time  of  giving  the  mortgage  he  would  return  the 
same  in  two  years. 

On  cross-examination  this  witness  stated : 

"A.  After  I  signed  this  mortgage  they  told  me  to 
come  over  to  the  bank,  that  they  wanted  to  draw  up 
some  shares  for  the  Yaquina  Bay  Lumber  Company 
and  sign  over  to  me,  so  to  make  it  look  good  to  the 
bank. 

'*Q.  Did  you  take  those  shares? 

**A.  I  let  them  keep  them;  they  wanted  to  keep 
them,  so  as  to  make  it  look  good  to  the  bank  inspector, 
and  they  would  give  the  mortgage  back  to  me. ' ' 

Upon  being  shown  the  certificate  of  stock,  plaintiff 
said: 
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**Yes;  that  is  what  they  wanted  me  to  sign,  so  as  to 
make  it  look  good  to  the  bank  inspector  so  they  could 
turn  over  this  mortgage.  •  •  '  * 

It  appears  that  Nye  had  been  working  in  the  mill  for 
a  long  time,  and  was  friendly  with  the  officers  of  the 
bank,  who  often  went  to  the  mill  to  tell  him  what  they 
wanted  done,  and  that  at  one  time  he  borrowed  $50 
from  the  bank.  According  to  plaintiff's  statements, 
Scarth  told  him  that  he  would  have  some  money  of  his 
own,  and  would  let  the  mortgage  loose  in  a  little  while ; 
that  at  the  end  of  the  year  Scarth  asked  him  to  pay 
interest  on  the  note,  and  he  told  him  he  had  nothing  to 
pay  it  with ;  that  Scarth  said  he  would  give  it  to  him 
when  he  turned  the  note  back;  that  Mr.  Scarth  went 
out  of  the  bank  about  two  years  ago.  On  redirect  ex- 
amination Nye  stated  that  he  never  bought  any  stock 
in  the  lumber  company ;  that  in  about  four  or  five  days 
after  the  mortgage  was  given  he  asked  Scarth  when 
he  would  return  the  mortgage  and  how  long  he  would 
need  it,  and  he  said,  **For  two  years.*'  Plaintiff 
testified : 

*  *  Oliver  Altree  drew  up  a  check  to  me  and  wrote  on 
the  check  and  said,  'Interest  on  the  mortgage,'  and 
told  mcf  and  Scarth  said  to  me  if  I  would  give  him  this 
check  he  would  give  the  money  back  to  me. ' ' 

He  stated  that  the  check  was  for  $150.  It  appears 
that  Nye  was  brought  up  on  a  ranch,  and  had  never 
done  business  for  himself.  J.  C.  Altree,  an  employee 
of  the  lumber  company,  testified  that  he  and  his 
brother  Oliver  gave  a  mortgage  for  $2,000  to  the  bank 
under  similar  circumstances,  and  with  the  understand- 
ing that  it  was  to  be  given  back.  W.  Scarth,  cashier 
of  the  Lincoln  County  Bank  for  some  years,  testified 
as  follows : 
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"I  notified  Mr.  Altree  that  the  indebtedness  of  the 
Yaqnina  Bay  Lnmber  Company  was  too  much  for  ns 
to  carry,  and  for  him  to  make  some  arrangement  to  cut 
that  down  or  give  the  bank  security  to  cover  the  same, 
and  he  said  he  could  sell  the  stock  of  the  mill  company 
to  Mr.  Nye  and  to  his  brother,  and  I  told  him  to  go 
ahead  and  sell  the  stock,  and  then  he  brought  them  in, 
and  they  gave  mortgages  on  the  timber  clailns,  and 
the  stock  was  turned  over  to  them,  and  then  assigned 
back  to  the  bank  to  hold  as  collateral  security  for  the 
mortgages.  •  •  I  have  never  spoken,  that  I  can  re- 
member, to  Nye  at  all,  except  that  evening  in  the 
bank  they  gave  the  mortgages.  •  •  I  don*t  remember 
whether  they  [the  mortgages]  were  executed  that 
night  or  not.  I  don 't  think  so,  though.  •  *  I  told  him 
[Nye]  if  he  ever  did  ask  me  that  the  notes  and  mort- 
gage would  be  given  back  when  he  would  pay  for  it. 
•  *  I  never  promised  to  give  the  mortgage  up  at  any 
time  imtil  it  was  paid. 

*  *  Q.  Did  you  ever  tell  Mr.  Nye  that  you  wanted  this 
note  to  show  the  bank  examiner,  to  make  things  look 
right  or  anything  of  that  kind  t 

"A.  No,  sir. 

**Q.  What  is  the  fact  about  that? 

** A.  I  told  him  the  Yaquina  Bay  Lumber  Company's 
indebtedness  to  us  under  the  new  state  law  was  too 
firreat 

**Q.  Who  did  you  tell  that? 

**A.  Mr.  Altree. 

**Q.  Did  you  ever  tell  Mr.  Nye  that? 

**A.  I  haven't  any  recollection  of  ever  telling  Mr. 
Nyethaf 

Mr.  Scarth  stated  that  he  held  20  shares  of  stock  in 
the  Yaquina  Bay  Lumber  Company  until  1908.  up  to 
which  time  he  was  on  the  board  of  directors.  On  cross- 
examination  he  testified  the  lumber  company's  indebt- 
edness to  the  bank  to  be  about  $25,000.  The  following 
testimony  also  appears : 
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**Q.  Well,  now,  how  is  it,  Mr.  Scarth,  that  you  claim 
this  mortgage  was  taken ;  what  do  you  claim  the  bank 
gave  Mr.  Nye  as  consideration  for  the  mortgage? 

*'A.  The  bank  gave  Mr.  Nye  nothing  as  considera- 
tion for  the  mortgage ;  gave  him  cash. 

**Q.  Gave  him  cash? 

**A.  Well,  gave  him  a  check. 

**Q.  For  how  much? 

^*A.  For  $2,000. 

'*Q.  For  $2,000? 

*  *  A.  If  I  remember,  that  is  how  the  transaction  was 
done. 

*  *  Q.  When  was  that  check  given  ? 

**A.  That  same  day;  that  same  evening. 

''Q.  And  that  check,  I  suppose,  was  cashed  by  Mr. 
Nye? 

**A.  No;  he  got  the  stock  for  that  of  the  Yaquina 
Bay  Lumber  Company. 

**Q.  It  was  the  check  of  the  bank? 

**A.  I  don't  remember  that  quite,  but  I  know  he  got 
the  stock  of  the  Yaquina  Bay  Lumber  Company. 

**Q.  Let's  come  back  to  the  check;  you  say  $2,000 
was  given  to  Mr.  Nye  by  check,  and  that  check  in  the 
course  of  the  bank  business — 

*  *  A.  I  think  it  was  given  by  check ;  I  don 't  remember. 
•  •  I  think  he  got  a  check,  but  I  know  he  got  stock  of 
the  lumber  company  for  the  mortgage;  that  was  the 
consideration  of  the  mortgage,  the  stock  in  the  lumber 
company. 

**Q.  The  stock  in  the  lumber  company? 

**  A.  Yes ;  he  was  buying  stock  of  the  lumber  company 
and  the  bank  advanced  him  the  money  on  his  mortgage 
to  buy  this  stock.  •  •  I  think  the  bank  just  credited  the 
lumber  company  with  $2,000.  *  * 

*  *  Q.  If  the  bank  or  Mr.  Nye  was  buying  the  stock  of 
the  lumber  company,  why  didn't  he  pay  the  lumber 
company  or  give  his  note  to  the  lumber  company? 

**A.  No  answer.  *  * 

**Q.  And  this  mortgage  was  due  in  1910,  and  the  in- 
terest has  not  been  paid  except  for  the  first  year,  ac- 
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cording  to  your  version;  why  hasn't  the  bank  fore- 
closed f 

*  *  A.  It  has  not  seen  fit  to.  *  • 

**Q.  You  say  Mr.  Nye  never  claimed  to  you  at  any 
time  that  the  note  and  mortgage  was  invalid? 

* '  A.  Never,  that  I  can  remember.  *  * 

Mr.  Thomas  Lees  testified  in  part  that  the  lumber 
company's  indebtedness  to  the  bank  was  very  heavy, 
and  that  he  advised  Mr.  Scarth  to  get  it  cut  down; 
that  he  never  talked  with  Mr.  Nye ;  that  he  held  stock 
in  the  company  as  protection  to  the  bank  so  they  could 
control  the  business.  G.  B.  McClusky,  the  notary  public 
who  certified  to  the  acknowledgment  of  the  mortgage 
by  Nye,  testified  that  he  had  no  remembrance  of  taking 
an  acknowledgment  of  such  mortgage.  C.  E.  Haw- 
kins, president  of  the  bank,  stated  that  the  plaintiff 
made  no  claim  of  defense  to  him ;  that  he  was  a  direc- 
tor when  the  mortgage  was  given ;  that  he  did  not  want 
to  foreclose,  because  he  would  probably  have  to  bid 
it  in.  Plaintiff,  Nye,  was  recalled,  and  testified  that 
he  never  made  any  claim  for  mortgage  to  Mr.  Haw- 
kins ;  that  he  made  claim  to  Mr.  Scarth,  supposing  he 
was  still  connected  with  the  bank ;  that  Scarth  wanted 
him  to  go  security  for  the  bank,  but  that  he  never  asked 
him  to  buy  stock  in  the  company;  that  Mr.  Oliver 
Altree,  the  president,  never  asked  him  to  buy  any 
stock;  that  the  stock  certificate  was  assigned  to  him 
two  or  three  days  after  the  mortgage  was  given. 

The  trial  court  heard  the  witnesses,  and  found  that 
the  note  and  mortgage  were  executed  to  defendant 
wholly  without  consideration ;  that  defendant,  through 
its  officers,  procured  plaintiff  to  execute  the  note  and 
mortgage  in  order  that  it  might  make  a  more  satis- 
factory showing  to  the  bank  examiner  of  the  State  of 
Oregon  with  reference  to  the  indebtedness  to  defend- 
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ant  of  the  Yaqnina  Bay  Lumber  Company,  and  the 
defendant  promised  to  return  to  plaintiff  said  note  and 
mortgage ;  that  plaintiff  was  at  said  time  a  laborer  in 
the  employment  of  the  Yaquina  Bay  Lumber  Company, 
and  was  influenced  so  to  do  by  the  officers  of  defendant 
and  the  Yaquina  Bay  Lumljer  Cpmpany,  which  officers 
were  acting  together  to  secure  plaintiff  to  execute  the 
note  and  mortgage.  As  a  conclusion  of  law,  the  court 
found  that  the  plaintiff 's  act,  being  largely  induced  by 
the  influence  exercised  by  his  employers,  does  not  ren- 
der him  a  participant  in  the  wrong  committed  by  the 
defendant  in  the  use  made  by  it  of  the  note  and  mort- 
gage, to  the  extent  that  equitable  relief  should  be  de- 
nied. Affibmed.     Beheabiko  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  C.  E.  Hawkins  and  Messrs.  Woodcock,  Smith  S 
Bryson,  with  an  oral  argument  by  Mr.  E.  R.  Bryson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Duniway,  Mr.  G.  E.  Whealdon  and  Mr. 
J.  F.  Stewart,  with  oral  arguments  by  Mr.  Duniway 
and  Mr.  Whealdon. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1-3.  The  case  depends  largely  upon  questions  of 
fact.  The  evidence  is  conflicting.  The  main  facts  are 
testified  to  upon  one  side  by  Frank  Nye,  plaintiff,  and 
upon  the  other  by  Mr.  Scarth,  the  former  cashier  of 
the  defendant  bank.  Under  such  conditions  the  find- 
ings of  the  decision  of  the  trial  judge  who  heard  the 
witnesses  and  observed  their  demeanor  upon  the  stand 
are  entitled  to  great  weight :  Scott  v.  Hubbard,  67  Or. 
498  (136  Pac.  653) ;  Hurlburt  v.  Morris,  68  Or.  259 
(135  Pac.  536).    A  reading  of  the  evidence  convinces 
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US  that  the  conclusions  of  the  trial  court  are  correct. 
The  proof  meets  the  requirement  contended  for  by  de- 
fendant's  counsel  that,  to  justify  a  cancellation  of  the 
note  and  mortgage,  the  evidence  should  be  clear  and 
convincing :  3  Jones,  Evidence,  §  447 ;  United  States  v. 
Maxwell  Land  Grant  Co.,  121  U.  S.  325  (30  L.  Ed.  956, 
959,  7  Sup.  Ct.  Bep.  1015).  The  substance  of  Mr. 
Scarth's  evidence  is  to  the  same  effect  as  shown  upon 
the  face  of  the  note  and  mortgage  and  the  certificate  of 
stock,  and  goes  but  little  further.  He  states,  in  effect, 
that  he  does  not  remember  in  regard  to  the  details  as 
testified  to  by  the  plaintiff.  The  condition  of  the  bank 
at  the  time  the  mortgage  was  executed  was  admittedly 
as  asserted  by  the  plaintiff.  Nye  is  corroborated  as  to 
some  circumstances  by  J.  C.  Altree.  If  Mr.  Oliver 
Altree,  the  president  of  the  Yaquina  Bay  Lumber  Com- 
pany, obtained  the  mortgage  from  the  plaintiff  as 
security  for  the  lumber  company,  he  did  not  appear  as 
a  witness  to  such  a  fact.  Neither  is  any  reason  given  for 
defendant  not  producing  such  witness.  It  appears 
that  the  plaintiff  was  led  to  believe  that  he  was  execut- 
ing the  note  and  mortgage  as  an  accommodation  to  the 
defendant  bank.  The  claim  of  the  defendant  that 
shares  of  stock  in  the  Yaquina  Bay  Lumber  Company 
were  sold  to  the  plaintiff,  and  that  the  note  and  mort- 
gage were  given  on  account  thereof,  is  not  sustained  by 
the  proof.  The  plaintiff,  a  laborer  in  the  mill  in  which 
the  defendant  bank  was  largely  interested,  at  least  to 
the  extent  of  a  loan  of  $25,000,  was  induced  by  the  im- 
portunities of  the  officer  of  the  bank  aided  by  the  officer 
of  the  mill  company  to  execute  the  note  and  mortgage 
with  a  promise  that  it  would  be  returned  to  him  by  the 
bank.  In  equity  and  honest  dealing  the  note  and  mort- 
gage should  be  canceled  and  returned  to  the  plaintiff : 
1  Story,  Equity  Juris.  (13  ed.),  §  188. 
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The  decree  of  the  Circuit  Court  provided  that  the 
stock  of  the  Yaquina  Bay  Lumber  Company  claimed 
to  be  held  by  defendant  as  additional  security  for  the 
$2,000  loan  be  returned  to  the  secretary  of  the  Yaquina 
Bay  Lumber  Company  freed  from  any  claim  of  the  de- 
fendant. The  defendant  should  be  allowed,  if  it  de- 
sires, to  retain  the  certificate  of  stock  as  security  for 
any  sum  due  it  from  the  lumber  company.  The  decree 
of  the  lower  court  will  be  changed  in  this  respect,  with- 
out modification  as  to  costs.  The  decree  canceling  the 
note  and  mortgage  is  affirmed. 

ApFmMED.    Rbhbabing  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBamE  and 
Mb.  Justice  Benson  concur. 


Submitted  on  briefs  withoat  argnment  April  14,  affirmed  April  20, 1915. 

STATE  V.  BOYSEN. 

(147  Pac.  927.) 

• 

Wttnessee — Competency — Grand  Juror. 

1.  Section  1427,  Ii.  O.  L.,  declares  that  a  fi^and  jnror  cannot  be 
questioned  for  anything  he  may  say  or  any  vote  he  may  give  while 
acting  as  such,  except  for  a  perjury  of  which  he  may  have  been  guilty, 
while  Section  1431  prohibits  the  disclosure  of  facts  by  a  grand  juror. 
Heldf  that,  in  a  criminal  prosecution,  it  was  not  error  to  permit  a  grand 
juror  to  testify  that  accused  was  examined  before  the  grand  jury. 

[As  to  grand  jnrors  as  witnesses,  see  note  in  12  Am.  St.  Bep. 
915.] 

Intoxicating  Liqnori — OffenBas — Statates— Oonstltiition. 

2.  The  home  rule  amendment  of  1906  to  Section  2,  Article  XI,  of  the 
Constitution,  whereby  municipalities  were  authorized  to  prepare  their 
own  charters  subject  to  the  Constitution  and  criminal  laws  of  the  state, 
did  not  abrogate  Section  2142,  L.  0.  L.,  providing  that  one  who  sells 
liquor  to  a  minor  shall,  upon  conviction,  forfeit  his  license,  so  at  to 
permit  a  eity  to  authorize  a  violation  of  that  law. 
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From  Clackamas :  James  XT.  Campbell,  Judge. 

The  defendant,  Fritz  Boysen,  was  indicted,  tried  and 
convicted  of  illegally  selling  intoxicating  liquor  to  a 
minor,  and  from  the  sentence  imposed  he  appeals. 

Submitted  on  briefs  without  argument  under  the  pro- 
viso of  Supreme  Court  Bule  18:  56  Or.  622  (117  Pac. 
xi).  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  C.  BrowneU  and  Mr,  John  F.  Logan. 

For  the  State  there  was  a  brief  submitted  by  Mr.  Oil- 
hert  L.  Hedges,  District  Attorney. 

In  Banc.  Mb.  Justice  Easin  delivered  the  opinion 
of  the  court. 

The  defendant,  at  the  time  herein  mentioned,  held  a 
license  for  the  sale  of  intoxicating  liquors  in  Milwau- 
kee, Clackamas  County,  Oregon,  an  incorporated  city. 
He  was  indicted  for  giving  and  selling  liquor  to  a  nodnor 
in  violation  of  the  statute.  He  was  tried  and  convicted 
of  the  charge  and  adjudged  to  pay  a  fine  of  $150 ;  and 
in  default  thereof  he  was  to  be  confined  in  the  county 
jail  for  the  period  of  75  days  and  his  license  forfeited. 

1.  Only  two  errors  are  assigned.  The  first  was 
against  the  staters  being  permitted  to  call  as  a  witness 
the  foreman  of  the  grand  jury,  that  found  the  indict- 
ment. The  only  evidence  given  by  the  witness  was  to 
the  effect  that  the  prosecuting  witness  was  before  the 
grand  jury,  and  that  the  grand  jury  brought  in  a  true 
bill  against  the  defendant ;  but  this  testimony  included 
no  facts  affecting  the  case.  Defendant's  contention  is 
that  it  was  an  attempt  to  bolster  up  the  testimony  of  a 
prosecuting  witness,  but  there  is  nothing  prejudicial  or 
in  violation  of  the  statute  contained  in  the  evidence 
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given  by  the  witness.  The  only  statutory  injunction 
against  the  calling  of  a  grand  juror  as  a  witness  is 
Section  1427,  L.  0.  L.,  to  the  effect  that  he  cannot  be 
questioned  for  anything  he  may  say  or  do  while  acting 
as  such,  except  for  a  perjury,  etc.  No  grand  juror 
may  disclose  any  fact  concerning  such  indictment  which 
is  not  subject  to  public  inspection:  Section  1431, 
L.  O.  L.  But  it  is  not  plain  that  the  indictment  was 
not  subject  to  public  inspection  at  the  time  the  witness 
was  called.  Section  1427  is  for  the  protection  of  grand 
jurors,  and  Section  1431  is  for  that  of  the  court;  and 
there  is  nothing  contained  in  the  evidence  given  by  the 
witness  that  is  in  violation  of  either  of  these  sections 

2.  The  second  assignment  is  that  the  court  erred  in 
attempting  to  forfeit  the  license  of  the  defendant  In 
rendering  judgment  against  the  defendant,  the  court 
forfeited  his  license  under  Section  2142,  L.  0.  L.,  which 
provides : 

**If  any  person  shall  sell,  give,  or  cause  to  be  sold  or 
given,  any  intoxicating  liquor  to  any  minor  in  this  state 
•  •  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  $50  nor  more  than  $300,  •  •  and  shall 
also  forfeit  any  license  such  person  may  have  to  sell 
spirituous  or  intoxicating  liquors  in  less  quantities 
than  one  gallon. ' ' 

It  is  not  optional  with  the  city  to  authorize  a  viola- 
tion of  this  statute.  This  was  expressly  held  in  State 
V.  Horton,  21  Or.  83  (27  Pac.  165).  Defendant  urges 
that  the  home  rule  amendment  of  Article  XI,  Section  2 
of  the  Constitution  repeals  or  nullifies  Section  2142,  L. 
0.  L. ;  that  by  this  amendment  the  City  of  Milwaukee 
was  given  exclusive  power  to  license  the  defendant  to 
sell  liquor ;  and  that  this  is  in  accordance  with  Kalich  v. 
Knapp,  73  Or.  558  (142  Pac.  594).  The  power  given  by 
that  amendment  of  the  Constitution  is  limited  by  the 
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requirement  that  it  shall  be  subject  to  the  Constitution 
and  criminal  laws  of  the  state,  even  though  it  reads, 
*  *  The  voters  of  every  city  and  town  are  hereby  granted 
exclusive  power  to  license,''  etc.  The  amendment  of 
1906  is  held  to  be  subject  to  the  exception  of  Article 
XI,  Section  2,  which  controls  in  cities  where  it  is  made 
applicable:  Baxter  v.  State,  49  Or.  353  (88  Pac.  677, 
89  Pac.  369).  In  State  v.  Schluer,  59  Or.  18  (115  Pac. 
1057),  this  very  amendment  of  the  Constitution  was 
under  consideration,  and  the  court  held  that  Baxter  v. 
State  was  stare  decisis  as  to  this  question;  and  Kalich 
V.  Knapp,  73  Or.  558  (142  Pac.  594),  is  not  to  the  con- 
trary. 
The  judgment  is  affirmed.  Apfikmed. 


Argaed   April    12,    ai&rmed    April   20,   1915. 

STATE  V.  CANTON. 

(147   Pac.   927.) 

WiUieg— ■    Be  exainixuitlon— E»planatl<m   of  Taetiiiiony. 

1.  It  IB  competent  for  the  state  to  explain  a  transaction  eaUed 
ont  bj  defendant  on  the  cross-examination  of  a  witness. 

Orimliul  lAw--Iiistractioiuh-AccosipUce0--OQrrol)oration. 

2.  A  charge  that  the  evidence,  aside  from  the  testimony  of  an 
accomplice,  must  show  defendant's  connection  with  the  commission 
of  the  crime  is  correct,  though  it  does  not  include  the  provision 
of  Section  1540,  L.  O.  L.,  that  corroboration  is  not  sufficient  if 
it  merely  show  the  commission  of  a  crime. 

[As  to  whether  conviction  may  be  based  upon  the  uncor- 
roborated testimony  of  accomplices,  see  notes  in  71  Am.  Dee. 
671;  34  Am.  Bep.  408;  98  Am.  St.  Bep.  158.] 

Wltnewaa    Oompetency^'Uiiaonnd  Mind." 

3.  A  weak-minded  degenerate  is  not  a  person  of  "unsound  mind,*' 
prohibited  from  testifying  by  Section  731,  L.  0.  L.,  and  his  testimony, 
admitted  without  objection,  will  not  be  rejected. 

[As  to  admissibility  of  evidence  of  insane  witness,  see  notes 
in  28  Am.  St.  Bep.  942;  128  Am.  St.  Bep.  942.  As  to  com- 
petency of  insane  person  as  witness,  see  note  in  Ann.  Gas. 
1913E,  323.] 


52  State  v.  Canton.  [76  Or. 

From  Jackson :  Frank  M.  Calkins,  Judge. 

The  defendant,  W.  J.  Canton,  was  indicted,  tried  and 
convicted  of  the  crime  of  sodomy,  and  from  the  judg- 
ment and  sentence  imposed  he  appeals.      Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  Benjamin  F.  Mulkey  and  Mr.  W.  J.  Canton,  with 
an  oral  argument  by  Mr.  Mulkey.' 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  E.  E.  Kelly,  District  Attorney,  and  Mr.  Isaac  H. 
Van  Winkle,  Deputy  Attorney  General,  with  an  oral 
argument  by  Mr.  Van  Winkle. 

Department  1.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

The  defendant  was  indicted  for  the  crime  of  sodomy, 
by  osculation,  alleged  to  have  been  committed  upon  the 
person  of  Bichard  Coffman,  and,  having  been  convicted 
as  charged,  he  appeals. 

Three  grounds  of  misapplication  of  the  law,  relied 
on  for  reversal,  are  as  follows : 

*  *  I.  The  court  erred  in  permitting  the  witness  John 
Opp  for  the  state  on  redirect  examination,  over  the 
objection  of  appellant,  to  state  that  the  witness  Bichard 
CoflFman  told  Mm  and  the  district  attorney  the  details 
of  the  crime  alleged  in  the  indictment, '  about  the  same 
as  he  [Bichard  CoflFman]  stated  here,*  at  a  time  when 
the  appellant  was  not  present. 

**II.  The  court  erred  in  instructing  the  jury  upon 
the  corroboration  required  by  statute  of  the  testimony 
of  an  accomplice. 

**III.  The  court  erred  in  overruling  defendant's 
motion  to  set  aside  the  judgment  and  sentence,  and  to 
grant  a  new  trial  of  said  cause. ' ' 
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1.  John  W.  Opp,  a  witness  for  the  state,  on  cross- 
examination  by  defendant's  counselwas  interrogated 
and  gave  answers  as  follows : 

**Q.  So  you  went  with  Mr.  Kelly  [the  district  attor- 
ney] out  on  Griffin  Creek  to  see  the  boy,  did  youf 

*'A.  Yes,  sir. 

* '  Q.  Now,  then,  the  boy  was  seen  by  you  too  that  day 
and  talked  to.     How.  long  did  you  talk  to  the  boyf 

**  A.  Why,  probably  20  minutes  or  a  half  hour. 

**Q.  Did  you  have  any  difficulty  in  getting  it  out  of 
the  boy  what  he  had  seen? 

*'A.  Not  at  all. 

**Q.  Tell  a  pretty  consistent  story  t 

^'A.  He  did, 

'*Q.  You  heard  him  testify  a  while  agot 

**A.  I  did. 

'*Q.  As  consistent  as  thatf 

*'A.  No,  much  more  consistent  than  that. 

**Q.  And  you  went  with  Mr.  Kelly  out  there  for  the 
purpose  of  seeing  about  it  f 

**A.  Well,  I  went  with  Mr.  Kelly.  He  insisted  upon 
me  going.  ^^ 

On  redirect  examination  by  Mr.  Kelly,  the  district 
attorney,  the  following  occurred : 

*'Q.  Mr.  Opp,  you  were  present  when  the  Coffman 
boy  was  talking  about  these  details! 

**A.  Yes,  sir. 

''Q.  Did  I,  or  you,  or  any  other  person,  suggest  to 
him  what  occurred  there  f 

**A.  No,  sir. 

**Mr.  Mulkey  (Defendant's  Attorney):  Objected  to 
as  incompetent,  irrelevant  and  immaterial. 

*  *  The  Court :  He  may  investigate. 

**Mr.  Kelly:  You  opened  that  up,  and  we  think  we 
have  a  right  to  go  into  it. 

*  *  Mr.  Mulkey :  I  mean  as  to  what  was  said.  We  ob- 
ject to  what  was  said. 

*  *  The  Court :  There  hasn  't  been  anything  offered  with 
reference  to  anything  that  was  said.  He  asked  him  if 
he  tried  to  induce  him  to  say  anything. 
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*  *  Mr.  Mulkey :  Oh,  I  thought  he  asked  what  was  said. 
^'Q.  Did  you  make  any  suggestion  to  him  as  to  what 

happened  there  t 

**A.  No,  sir. 

'*Q.  Did  I  make  any  suggestion  to  him  as  to  what 
happened  there! 

*'A.  No,  sir.    Tou  did  not. 

'*Q.  Who  was  present! 

*'A.  Tou  called  bx  his  father.  •  Do  you  want  me  to 
state  what — 

*'Q.  Yes. 

**A.  You  called  in  his  father  and  asked  him.  Said 
that  there  was  a  little  matter  you  wished  to  talk  to 
him  about  in  regard  to  his  boy,  and  so  he  called  in  the 
boy,  and  the  boy  hesitated  to  tell  what  had  happened, 
and  his  father  says,  *Go  on  and  tell  the  truth  about  it*; 
and  the  boy  went  on  and  stated  about  the  same  as  he 
stated  here. 

*  *  Q.  Was  there  ever  any  suggestion  made  or  leading 
question  put  to  himf 

*  *  A.  Absolutely  none.    Not  a  particle  of  any  kind. '  * 

No  further  objection  was  made  than  is  here  given. 
It  will  be  seen  that  all  this  testimony  was  in  direct  re- 
sponse to  what  was  brought  out  in  cross-examination. 
No  error  was  committed  in  admitting  the  testimony 
complained  of.  Counsel  will  not  be  permitted  to  call 
out  part  of  a  transaction  and  then  allowed  to  object  to 
matters  explaining  it.  In  fact,  it  is  difficult  to  see  how 
anything  that  was  said  by  the  witness  could  have  in- 
jured the  defendant. 

2.  The  court  gave  this  instruction,  which  was  ex- 
cepted to : 

**Now,  some  of  the  evidence  here  is  given  by  one 
whom  the  law  terms  an  'accomplice'  (that  is,  Richard 
Coffman) ;  and  I  will  say  to  you  that  the  law  requires 
corroborative  proof  (that  is,  you  could  not  accept  the 
evidence  of  Richard  Coffman  alone  and  find  the  defend- 
ant guilty  upon  that  evidence,  but  you  must  be  satis- 
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fied  by  other  evidence  offered  in  the  case,  aside  from 
that  of  Richard  Coffman,  that  will  convince  yonr  mind, 
beyond  a  reasonable  doubt,  that  this  defendant  was 
connected  with  the  conmiission  of  the  crime  as 
charged).  •  •  Now,  there  is  one  other  instruction  that 
I  omitted  to  give  you,  and  that  is  in  regard  to  the  evi- 
dence of  an  accomplice.  The  law  requires  that  the 
jury  should  view  the  evidence  of  an  accomplice  with 
caution.  That  doesn't  mean  that  you  are  to  entirely 
disregard  it,  but  you  are  to  scrutinize  it  carefully." 

Section  1540,  L.  O.  L.,  is  as  follows : 

**A  conviction  cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  he  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the 
commission  of  the  crime,  and  the  corroboration  is  not 
sufficient  if  it  merely  show  the  commission  of  the  crime, 
or  the  circumstances  of  the  commission/' 

The  objection  counsel  makes  to  this  instruction  is 
that  it  does  not  include  the  latter  part  of  the  section  of 
the  statute  quoted — that  **the  corroboration  is  not 
sufficient  if  it  merely  show  the  contmiission  of  the 
crime.''  We  think  this  objection  is  not  well  taken. 
The  instruction  directly  told  the  jury : 

*'You  must  be  satisfied  by  other  evidence  offered  in 
the  case,  aside  from  that  of  Bichard  Coffman,  that  will 
convince  your  mind,  beyond  a  reasonable  doubt,  that 
the  defendant  was  connected  with  the  commission  of 
the  crime  as  charged." 

This  certainly  avoids  the  contention  of  counsel  as  to 
the  necessity  of  charging  the  jury  that  this  corrobora- 
tive testimony  is  not  sufficient  if  it  merely  shows  the 
commission  of  the  crime.  But  the  jury  were  distinctly 
told  that  the  evidence  must  show  the  defendant's  con- 
nection with  the  commission  of  the  crime.  We  think 
this  instruction  amply  states  the  law  and  is  in  full  com- 
pliance with  the  adjudicated  cases. 
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3.  The  principal  contention  of  defendant  is  founded 
on  his  motion  for  a  new  trial,  interposed  after  sentence 
had  been  pronounced.  He  asked  the  court  to  set  aside 
the  verdict  and  to  grant  a  new  trial  for  the  reason  that 
Coffman  was  of  unsound  mind.  To  support  this  con- 
troversy, the  defendant  filed  his  own  affidavit  to  the  ef- 
fect that  he  did  not  know  of  this  mental  impaiiment 
until  after  the  trial.  The  defendant's  affidavit  is  ac- 
companied by  the  sworn  statements  of  two  physicians 
to  the  effect  that  the  witness  Coffman  was  of  unsound 
mind.  This  question  was  not  raised  at  all  during  the 
trial.  It  appears  from  the  defendant's  own  testimony 
that  he  met  Coffman  on  the  streets,  engaged  him  to  go 
out  and  show  the  location  of  a  mine,  and  that  the  boy 
started  with  him,  and  in  making  the  journey  Coffman 
states  the  act  complained  of  occurred.  The  defendant 
heard  the  boy  testify  in  the  justice  court  at  the  prelim- 
inary examination  and  on  the  trial  in  the  Circuit 
Court.  After  his  conviction  Canton  asserts  he  was 
told  by  a  physician  that  Coffman  was  of  unsound  mind, 
but  that  the  defendant  did  not  sufficiently  suspect  the 
boy's  mental  infirmity  so  as  to  make  him  raise  the 
question  at  the  trial.  If  Coffman  did  not  give  signs  of 
mental  unsoundness  in  all  these  proceedings  sufficient 
to  put  the  defendant  on  inquiry  as  to  his  condition  of 
mind,  he  was  undoubtedly  a  competent  witness.  Sec- 
tion 731,  L.  0.  L.,  provides  that: 

**A11  persons  without  exception,  except  as  otherwise 
provided  in  this  chapter,  who,  having  organs  of  sense 
can  perceive,  and  perceiving  can  make  known  their 
perceptions  to  others,  may  be  witnesses." 

The  next  section  provides  that  persons  of  unsound 
mind  are  not  competent  witnesses.  While  it  is  not 
necessary,  in  this  case,  to  construe  these  sections  of  the 
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statute  strictly,  we  apprehend  that  a  witness,  who  can 
go  through  the  two  examinations  to  which  Coffman 
was  subjected,  and  especially  the  one  as  long  and 
severe  as  the  trial  herein, without  disclosing  unsound- 
ness of  mind,  is  a  competent  witness.  That  he  is 
weak-minded  appears  from  a  perusal  of  his  testimony, 
but  this  intellectual  condition  is  not  the  ' '  unsoundness 
of  mind ' '  which  is  meant  by  the  statute.  In  deciding 
this  motion,  the  learned  judge  of  the  court  below  said : 

*'The  only  basis  for  granting  a  new  trial  in  this  case 
is  the  statement  in  defendant's  affidavit  that  he  did  not 
know,  at  the  time  of  trial,  the  mental  condition  of  wit- 
ness Coffman.  Defendant  has  made  a  part  of  his 
motion  all  of  the  files  and  proceedings  had  upon  the 
trial.  It  appeared  at  the  trial  that  witness  Coffman 
was  a  witness  at  the  preliminary  hearing,  and  was 
cross-examined  fully  by  defendant.  It  also  appears 
from  the  testimony  of  defendant  that  he  accompanied 
the  witness  on  the  day  of  the  alleged  offense,  and  at 

that  time  the  witness  disclosed  his  mental  condition. 
The  witness  was  examined  and  cross-examined  fully 
at  the  trial,  and  it  is  impossible  to  comprehend  how 
any  one  hearing  that  examination  could  be  ignorant  of 
the  witness'  mental  condition.  It  was  also  stated  at 
the  hearing  of  the  motion,  and  not  denied,  that  defend- 
ant and  his  counsel  discussed  the  advisability  of  ob- 
jecting to  the  witness'  evidence  on  the  ground  of  un- 
soundness, and  that  defendant  decided  not  to  raise  the 
question.  It  was  apparent  at  the  trial  that  witness 
was  not  an  insane  person  but  a  mental  degenerate. 
What  occurred  at  the  time  the  oath  was  administered 
was  sufficient  to  put  defendant  upon  notice  of  the  wit- 
ness' mental  limitations.  And  after  the  close  of  his 
testimony  no  motion  to  strike  was  offered.  It  must  be 
presumed  that  defendant  was  satisfied  to  have  his  evi- 
dence go  to  the  jury,  and  he  cannot  take  one  course  at 
the  trial,  and,  when  the  results  are  unsatisfactory,  ask 
to  take  another  position,  for  new  trial.  I  find  no 
error  sufficient  to  warrant  a  new  trial  of  the  case." 
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That  this  witness  was  a  degenerate  is  certain,  else 
this  case  would  not  be  here.  But  he  was  a  competent 
witness,  and  his  testimony  could  not  have  been  rejected 
upon  that  ground.  If  his  statements  made  upon  oath 
stood  alone  a  conviction  obtained  on  them  ought  not 
to  stand,  but  he  is  so  strongly  corroborated  by  the 
testimony  of  John  W.  Opp,  who  witnessed  so  much  of 
the  transaction  as  to  make  the  sworn  declarations  of 
Coffman  ahnost  a  demonstration.  Mr.  Opp  appears  to 
have  been  a  fair,  intelligent  and  unbiased  witness,  and 
his  testimony  is  entitled  to  full  credit.  This  objection 
came  too  late  to  be  considered,  but  was  so  strenuously 
pressed  by  counsel  for  defendant  that  we  have  taken 
the  pains  to  examine  it,  and  we  find  no  ground  to  dis- 
turb the  judgment  of  the  court  below. 

It  is  therefore  affirmed.  Affibmed. 

Mb.  Chief  Justice  Moore,  Mb.  Justiob  Bensoist  and 
Mb.  Justice  Bubnett  concur. 


Argued  April  1,  modified  and  affirmed  April  20,  1015. 

PIERCE  V.  PARKS. 

(147   Pac.  929.) 

Ezecnton   and  Administrators — ^Necessity   of   Admlnlstratioii — Zdaa 
on  Land — ^Blffhts  of  Heirs. 

1.  Where  plaintilTB  father  conveyed  land  to  him  on  the  condi- 
tion  that  he  should  pay  $600  to  his  brother  when  the  latter  became 
21  years  of  age,  charging  the  amount  as  a  lien  on  the  land,  and 
authorizing  the  lien  to  be  foreclosed  for  failure  of  payment,  the 
fact  that  such  brother  died  previous  to  attaining  his  majority,  with- 
out letters  of  administration  being  taken  out  on  his  estate,  did 
not  divest  the  claims  of  his  heirs  to  the  amount  of  $600  secured 
by  the  land. 

Limitation  of  Actlon»— Maturity  of  ObUismtlon. 

2.  Where  a  father  conveyed  land  to  his  son,  charging  it  with 
a  lien  to  secure  the  payment  by  the  grantee  of  $600  to  his  brother, 
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when  the  beneficiary  should  reach  his  majority,  and  such  benefieiary 
died  before  he  attained  such  age,  his  previous  death  could  not  hasten 
the  maturity  of  the  debt  to  initiate  the  period  of  the  statute  of 
limitations. 

Payment — SbAeiency  of  Evidence. 

3.  In  an  action  to  reform  a  deed  and  to  determine  whether 
plaintiff,  to  whom  his  father  had  granted  land  charged  with  the 
payment  of  $600  to  his  brother  when  the  latter  should  reach  his 
majority,  waa  liable  to  the  brother's  heirs  for  the  amount,  evidence 
held  insulBcient  to  show  payment  of  such  amount  to  the  father 
as  such  heir. 

From  Coos:  John  S.  Coke,  Judge. 

This  is  a  suit  by  Frank  A.  Pierce  against  Bertha  F. 
Parks,  and  her  hnsband,  William  W.  Parks,  Eva  M. 
"Wood,  and  her  husband,  James  J.  Wood,  Clara  J. 
Houser,  and  her  husband,  James  Houser,  Edna  M 
Duckett,  Eminet  L.  Pierce,  and  also  all  other  persons 
or  parties  unknown,  claiming  any  right,  title,  estate, 
lien  or  interest  in  the  real  estate  described  in  the  com- 
plaint herein.  There  was  a  decree  in  favor  of  plaintiff 
and  defendants  appeal.         Modified  and  Affirmed 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Walter  Sinclair  and  Mr.  J.  0.  StemnUer,  with  an 
oral  argument  by  Mr.  Sinclair. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  A.  J.  Sherwood  and  Mr.  Lawrence  A.  LUjeqvist, 
with  an  oral  argument  by  Mr.  Sherwood. 

Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

Plaintiff  seeks  to  reform  the  deed  from  John  C. 
Pierce  and  wife,  which  they  executed  to  F.  A.  and 
Emmet  L.  Pierce  on  the  5th  day  of  March,  1891,  de- 
scribing the  property  conveyed  as  *'the  east  half  and 
the  southwest  quarter  of  the  northwest  quarter,  and 
the  northwest  quarter  of  the  southwest  quarter,  of  sec- 
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tion  21,  township  26  south,  range  11  west,  Willamette 
Meridian,*'  to  read  ''the  east  half  of  the  northwest 
quarter,  the  southwest  quarter  of  the  northwest  quar- 
ter, and  the  northwest  quarter  of  the  southwest 
quarter,  of  section  21,  township  26  south,  range  11 
west,  Willamette  Meridian/'  We  find  that  the  deed 
describes  the  property  sought  to  be  designated  by  the 
reformation,  which  indicates  that  there  was  no  error 
in  the  original  deed ;  but,  as  both  the  plaintiff  and  the 
defendants  admit  the  error  in  the  deed  and  consent  to 
the  reformation,  we  will  make  no  objection  and  grant 
the  change  as  requested.    * 

1,  2.  The  main  controversy  in  this  case  relates  to  the 
requirement  provided  in  the  deed  that  the  grantees 
therein  should  pay  $600  to  Jesse  Cleveland  Pierce,  a 
son  of  the  grantors,  when  the  said  Jesse  Cleveland 
Pierce  should  have  attained  the  age  of  21  years,  the 
said  $600  to  be  a  lien  upon  the  premises  conveyed  until 
paid.  The  record  and  evidence  show  that  Jesse 
Cleveland  Pierce  was  born  on  the  30th  day  of  June, 
1887,  and  died  on  the  9th  day  of  November,  1893 ;  that 
John  C.  Pierce  died  on  the  17th  day  of  July,  1903,  and 
Orion  Pierce  died  in  the  month  of  April,  1912.  •  The 
said  $600  not  having  been  paid  during  the  lifetime  of 
the  said  Jesse  Cleveland  Pierce,  it  will  be  seen  that 
John  C.  Pierce  was  his  heir  and  inherited  the  said  $600. 
Upon  the  death  of  John  C.  Pierce,  his  wife,  Orion 
Pierce,  was  entitled  to  receive  one  half  of  his  personal 
property.  The  record  fails  to  show  any  administra- 
tion of  the  estate  of  Jesse  Cleveland  Pierce,  of  the 
estate  of  John  C.  Pierce,  or  of  the  estate  of  Orion 
Pierce.  Failure  to  have  an  administration  of  the  estate 
of  Jesse  Cleveland  Pierce  would  not  operate  to  cut  off 
the  claim  of  his  heirs  against  his  estate  for  the  said 
$600,  because  it  was  made  a  lien  upon  the  land  and 
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authorized  by  the  deed  to  be  foreclosed  in  a  court  of 
competent  jurisdiction ;  but  the  defendants  should  have 
alleged  the  interest  of  Orion  Pierce  in  the  personal  es- 
tate of  said  John  C.  Pierce,  and  that  she  had  not  re- 
ceived it  or  expended  it  in  her  lifetime.  There  were 
six  children  of  the  grantors,  Bertha  F.  Parks,  Clara  J. 
Houser,  Edna  M.  Duckett,  Eva  M.  Wood,  Emmet  L. 
Pierce  and  Frank  A.  Pierce,  who  would  inherit  equally 
the  remnant  of  the  estate  of  John  C.  Pierce.  The  de- 
fendants Bertha  F.  Parks  and  Clara  J.  Houser,  two 
of  said  children,  set  up  the  lien  of  $600  in  favor  of 
themselves  to  the  exclusion  of  the  other  heirs  which  at 
least  is  an  irregularity.  The  defendants  in  a  reply  re- 
cite the  fact  that  the  said  $600  was  wholly  paid  to  John 
C.  Pierce  during  his  lifetime,  being  expended  prin- 
cipally for  his  care  during  his  last  illness.  The  only 
testimony  in  relation  to  the  payment  of  that  $600  to 
John  C.  Pierce  was  the  testimony  of  Frank  A.  and 
Emmet  L.  Pierce.  Defendants  also  pleaded  the  stat- 
ute of  limitations,  claiming  that  the  debt  was  barred 
thereby  at  the  time  of  the  commencement  of  this  suit. 
There  is  no  dispute  in  regard  to  the  lien  created  in 
favor  of  Jesse  Cleveland  Pierce  for  the  said  sum  of 
$600 ;  and  the  only  issue  at  this  time  is  as  to  when  it 
matured.  Jesse  Cleveland  Pierce,  if  he  had  lived, 
would  have  been  21  years  old  on  the  30th  of  June, 
1908 ;  and  if  the  debt  did  not  mature  imtil  the  time  that 
he  would  have  been  21  years  of  age,  it  would  not  be 
barred  by  such  statute  at  this  time.  If  it  had  matured 
on  the  death  of  Jesse  Cleveland  Pierce  November  9, 
1893,  which  is  the  contention  of  plaintiff,  it  would  have 
been  barred  6  years  from  that  date ;  but  the  deed  fixes 
a  definite  time  at  which  it  shall  mature,  that  is,  at  the 
time  Jesse  Cleveland  Pierce  will  be  of  age,  and  the  fact 
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that  he  died  previously  to  that  time  cannot  hasten  the 
maturity  of  the  debt. 

3.  Frank  A.  Pierce,  testifying  as  to  the  payments, 
says  he  cannot  give  the  exact  dates  or  the  amounts  of 
the  payments ;  that  the  payments  continued  along  until 
nearly  the  date  of  his  father's  death.  He  continues, 
*  *  My  best  recollection  is  that  the  most  that  I  ever  paid 
my  father  at  one  time  was  $180."  That  is  the  only 
payment  to  which  he  testifies  definitely  as  having  been 
made.  Emmet  L.  Pierce  says  that  the  $600  was  not 
paid  to  his  father  all  at  one  time;  that  he  paid  him 
during  his  illness  more  than  $600,  but  that  he  did  not 
keep  an  exact  account.  He  does  not  give  the  date  or 
amount  of  any  definite  payment  at  any  certain  time; 
and  this  is  not  such  proof  of  payment  as  the  law  re- 
quires. He  testifies  that  he  thinks  he  paid  him  nearly 
twice  the  amount  of  the  debt,  but  such  proof  is  not 
sufficient  to  establish  payment. 

Giving  plaintiff  credit  upon  the  $600  for  the  $180 
which  he  says  he  paid  at  one  time,  there  would  still  be 
$420  due  on  June  23, 1908,  of  which  defendants  Bertha 
F.  Parks  and  Clara  J.  Houser  would  be  entitled  to  two 
sixths,  or  $140,  with  interest  from  June  23,  1908,  at 
6  per  cent  per  annum. 

The  judgment  is  modified  and  defendants  awarded 
$193.70,  and  a  decree  foreclosing  the  lien  created  by 
said  deed  in  the  manner  provided  by  law  and  applying 
the  proceeds  of  the  said  sale  to  the  payment  of  the  said 
$193.70.  The  decree  is  affirmed  as  to  the  reformation 
of  the  deed.  Modiftbd  and  Affirmed. 

Mb.  Chief  Justice  Moore^  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 
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STATE  V.  LEVY, 

(147   Pac.   919.) 

StatntM— Title— SoAciency. 

1.  The  title  of  Laws  of  1913,  page  143,  entitled  "An  act  to  regu- 
late and  license  *  *  the  business  of  commission  merchants  *  * 
and  to  require  them  to  give  a  bond  *  *  for  the  benefit  of  their 
consignors  and  prescribing  a  penalty  for  the  violating  of  any  of 
the  provisions  in  this  act/'  is  not  sufficient  within  Article  IV,  Section 
XX,  of  the  Constitution,  providing  that  every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected  therewith,  which  shall 
be  expressed  in  the  title,  to  justify  provisions  in  the  body  of  the 
act  conferring  on  the  State  Railroad  Commission  power  to  require 
from  the  merchants  statements  of  their  business  and  to  revoke 
licenses  for  cause  on  notice  and  hearing;  and,  where  these  provi* 
sions  are  a  dominant  feature  of  the  act,  the  entire  act  is  invalid. 

[As  to  title  of  statutes,  when  sufficient,  see  note  in  64  Am. 
St.  Bep.  70.  As  to  title  of  statutes  when  embrace  but  one 
subject  and  what  may  be  included  thereunder,  see  note  in  79 
Am.  St.  Rep.  456.  As  to  effect  of  provisions  requiring  statutes 
to  embrace  but  one  subject,  which  shall  be  expressed  in  the 
title,  see  note  in  61  Am.  Dec.  337.  As  to  validity  of  statute 
having  title  more  comprehensive  than  act  itself,  see  note  in 
Ann.  Cas.  1912a,  102.  As  to  validity  of  statute  providing 
penalty  or  punishment  not  mentioned  in  title,  see  note  in 
Ann.   Cas.   1912D,   157.] 

From  Multnomah:  Geoboe  N.  Davis,  Judge. 

Department  1.  Statement  by  Mr.  Justice  Benson. 

B.  H.  Levy  and  J.  J.  Cole  were  jointly  charged  in  the 
District  Court  of  Multnomah  County  with  engaging  in 
the  business  of  a  commission  merchant,  in  violation  of 
the  provisions  of  Chapter  88  of  the  Session  Laws  of 
1913.  They  were  convicted  and  sentenced  to  pay  a 
fine  of  $25  each.  Upon  appeal  to  the  Circuit  Court  a 
demurrer  to  the  complaint  was  sustained,  and  the  ac- 
tion dismissed.  From  this  judgment,  the  state  ap- 
peals. Apfibmed 

For  the  State  (appellant)  there  was  a  brief  over  the 
names  of  Mr.  Walter  H.  Evans,  District  Attorney,  and 
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Mr.  George  Mowry,  Deputy  District  Attorney,  with  an 
oral  argiiment  by. Mr.  Mowry. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Reed  <&  Belly  with  an  oral  argument  by  Mr. 
Sanderson  Reed. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

Defendants,  in  support  of  their  demurrer,  contend 
that  the  act  upon  which  the  prosecution  is  based  vio- 
lates the  Constitution  of  Oregon  in  severel  particu- 
lars, and  the  validity  of  the  statute  is  the  sole  question 
submitted  upon  this  appeal.  The  title  of  the  act  reads 
as  follows : 

**An  act  to  regulate  and  license  and  define  the  busi- 
ness of  commission  merchants  or  persons  selling  hor- 
ticultural produce  and  farm  products  on  commission 
and  to  require  them  to  give  a  bond  to  the  State  of 
Oregon  for  the  benefit  of  their  consignors  and  pre- 
scribing a  penalty  for  the  violating  of  any  of  the  pro- 
visions of  this  acf 

Section  1  reads  as  follows : 

**For  the  purposes  of  this  act  a  commission  merchant 
is  defined  to  be  a  person,  firm  or  corporation  whose 
principal  business  is  the  sale  of  farm,  dairy,  orchard 
or  garden  produce  on  account  of  the  shipper  or  con- 
signor, or  solicit  consignments  of  any  character.  No 
person  shall  sell  or  receive  or  solicit  consignments,  of 
such  commodities  for  sale,  on  conoimission  without  first 
obtaining  a  license  from  the  State  Railroad  Commis- 
sion to  carry  on  the  business  of  a  commission  mer- 
chant and  executing  and  filing  with  the  Secretary  of 
State  a  bond  to  the  state  for  the  benefit  of  his  con- 
signors ;  the  amount  of  the  bond  to  be  fixed  and  sure- 
ties to  be  approved  by  the  conrndssion,  who  may  in- 
crease or  reduce  the  amount  of  the  bond  from  time  to 
time. ' ' 
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The  other  sections  authorize  the  Bailroad  Commis- 
sion to  require  from  the  merchant  statements  of  his 
business,  to  revoke  his  license  for  cause  upon  notice 
and  hearing.  It  is  observed,  however,  that  the  statute 
is  silent  as  to  the  nature  of  the  notice  or  the  party 
served.  The  act  further  provides  that  the  commis- 
sion may,  after  investigation,  cancel  the  license  for 
any  violation  of  law  or  conduct  prejudicial  to  the  in- 
terests of  those  making  consignments,  and  declares 
certain  acts  of  omission  and  commission,  upon  the  part 
of  the  merchant,  to  be  a  felony.  It  will  be  noticed  that, 
while  commission  merchants  are  a  class  by  themselves, 
those  whose  principal  business  is  selling  such  prod- 
ucts on  conunission  constitute  but  a  part  of  the  class. 
The  statute  makes  the  State  Bailroad  Commission  a 
tribunal  with  extraordinary  powers,  although  the  title 
of  the  act  gives  no  hint  of  such  provision. 

Article  IV,  Section  20,  of  the  state  Constitution, 
provides  that: 

**  Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title/' 

Commenting  upon  this  provision  in  the  case  of 
Cletnmensen  v.  Peterson,  35  Or.  48  (56  Pac.  1016),  Mr. 
Chief  Justice  Wolvbrton  says : 

**The  purpose  of  this  clause  of  the  Constitution  is 
well  understood,  and  it  was  adopted  to  prohibit  the 
legislature  from  combining  in  one  act  subjects  wholly 
incongruous,  diverse  in  their  nature,  and  having  no 
perceptible  or  necessary  connection  with  each  other, 
and  to  obviate  the  practice  of  inserting  in  an  act 
clauses  involving  matter  of  which  the  title  is  not  cal- 
culated or  adequate  to  give  or  convey  any  intimation. 
Thus,  it  was  designed  by  the  f ramers  of  the  Constitu- 
tion that  in  every  case  the  proposed  measure  should 
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stand  upon  its  own  merits,  and  that  the  legislature 
should  be  fairly  satisfied  of  its  purpose  by  an  inspec- 
tion of  the  title,  when  required  to  pass  upon  it,  so  as 
not  to  be  surprised  or  misled  by  the  subject  which  the 
title  purported  to  express.  '  * 

This  view  is  quoted  with  approval  by  Mr.  Chief  Jus- 
tice Bean  in  the  case  of  Spaulding  Logging  Co.  v. 
Independent  Imp.  Co.,  42  Or.  397  (71  Pac.  132). 
Applying  this  test  to  the  act  under  consideration,  we 
see  at  a  glance  that  the  powers  granted  to  the  Railroad 
Commission  are  a  vital  and  dominant  feature  of  the 
statute,  yet  the  title  is  wholly  silent  in  relation  thereto, 
and  the  act  is  clearly  in  violation  of  the  constitutional 
provision  referred  to.  There  are  other  particulars  in 
which  the  statute  is  subject  to  grave  criticism,  but  we 
deem  it  unnecessary  to  consider  them. 

The  judgment  of  the  lower  court  is  affirmed. 

Affibmeo. 

Mb.  Chief  Justice  Moobe,  Mb.  Jxjsuge  Bubnett 
and  Mb.  Justice  McBbide  concur. 
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LOVE  V.  LINDSTEDT. 

(147  Pae.  935.) 

WIUs — ^Estates— Interest  Devised. 

1.  Where  a  testator,  after  devising  property  in  fee,  added  a 
eodieU,  declaring  that  the  devise  should  be  for  the  sole  and  sep- 
arate use  of  the  devisee,  and  that  in  case  of  his  death  without 
lawful  issue,  to  others,  the  devisee  took  a  life  estate  with  remainder 
over. 

WiUa — Contingent  Remainders — ^What  are. 

2.  Where  a  testator  devised  property  to  one  for  life,  remainder 
to  his  issue,  and  in  case  of  his  death  without  issue  remainders  over, 
the  issue  of  the  devisee  have  a  contingent  remainder,  because  the 
fee  could  only  vest  in  them  if  they  survived  him. 
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Eemainden — Oontfngent  SemalndflinH-ConTeyances. 

3.  One  having  a  contingent  remainder  may  convey  it. 

[As  to  contingent  remainders,  how  barred,  defeated  or  conveyed, 
see  note  in  17  Am.  St.  Bep.  839.] 

Willfl — Constmction — Contingeiit  Bemainders  and  Executory  Devises. 

4.  A  future  estate  will  be  construed  as  a  contingent  remainder 
rather  than  an  executory  devise. 

Bemaliiders~€ontlngent  Bemainders — ^Defeat. 

5.  Where  a  testator  devised  land  to  his  son  for  life,  remainder 
to  the  son's  issue,  with  contingent  remainders  over,  and  the  issue 
of  the  son,  who  were  living,  as  well  as  other  contingent  remainder- 
men, conveyed  their  interest  to  the  devisee,  the  devisee  acquired 
the  estate  in  fee,  contingent  remainders  to  unborn  persons  being 
defeated  because  the  life  estate  upon  which  they  were  based  was 
destroyed. 

From  Multnomah :  Gbobgb  N.  Davib,  Judge. 

In  Banc    Statement  by  Mb.  Justice  MoBbidb. 

This  is  a  suit  by  Green  C.  Love  against  Edwin  Lind- 
stedt  to  compel  specific  performance  of  a  contract  to 
purchase  land.  The  complaint  alleges,  in  substance, 
that  in  October,  1914,  plaintiff  and  defendant  entered 
into  a  contract  whereby  plaintiff  agreed  to  sell,  and 
defendant  to  purchase,  lots  7  and  16  in  block  5,  in 
Green  C.  Love's  Addition  to  the  City  of  Portland,  for 
the  sum  of  $1,650,  to  be  paid  November  7,  1914,  upon 
the  payment  of  which  plaintiff  was  to  execute  to  de- 
fendant a  deed  to  the  premises;  that  plaintiff  has  at 
all  times  been  ready,  able  and  willing  to  execute  said 
deed,  but  that  defendant  refuses  to  accept  it  and  to 
pay  the  purchase  price,  alleging  as  his  sole  reason 
therefor  that  plaintiff  has  not  a  marketable  title  in  fee 
simple  to  said  property.  The  complaint  then  sets 
forth  at  length  plaintiff 's  chain  of  title,  from  which  it 
appears  that  the  land  in  question  is  a  portion  of  a  tract 
originally  patented  by  the  United  States  to  Lewis 
Love,  who  in  1903  died  seised  of  the  property,  be- 
queathing it  by  a  will  and  codicil,  the  material  parts  of 
which  will  are  substantially  as  follows : 
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*'It  is  my  purpose  to  will  at  this  time  all  of  my  prop- 
erty, personal,  redl  and  mixed,  to  my  legal  heirs  in  the 
same  proportion  as  the  law  would  convey  the  same  to 
them  in  the  absence  of  any  will  by  me  reserving  only 
the  burial  place  where  my  wife  is  now  buried  and  a 
strip  of  land  two  feet  in  width  adjacent  thereto  on  the 
west,  north  and  east  of  said  burial  spot ;  and  I  hereby 
set  aside  said  burial  place  and  said  two  feet  of  land 
adjacent  thereto  forever  as  a  resting  place  or  burial 
spot  for  my  wife  and  myself;  said  burial  place  joins 
Columbia  Cemetery  on  the  northwest  comer,  which 
said  cemetery  is  in  section  10,  township  1  north  of 
range  1  east,  Willamette  Meridian.  My  will  is,  and  I 
direct  that  my  estate  shall  be  divided  into  six  shares 
of  equal  value  to  be  disposed  of  in  the  following  man- 
ner, viz. :  First :  Devises  to  his  son,  Fred.  D.  Love,  one 
of  said  shares.  Second:  Devises  to  his  son.  Green  C. 
Love,  one  of  said  shares.  Third:  Devises  to  his  son, 
Lewis  P.  Love  one  of  said  shares.  Fourth :  Devises  to 
his  grandson,  Wm.  King,  a  son  of  my  deceased  daugh- 
ter, Malinda  J.  Shepard,  one  third  of  one  of  said 
shares.  Fifth :  Devises  to  his  granddaughter,  Matilda 
Shepard,  wife  of  James  Shepard,  and  a  daughter  of 
his  deceased  daughter,  Malinda  J.  Shepard,  one  third 
of  one  of  said  shares.  Sixth:  Devises  to  his  great- 
granddaughter,  Hazel  King,  who  is  a  minor  child  and 
a  daughter  of  Albion  King,  deceased,  who  was  a  son 
of  my  deceased  daughter,  Malinda  J.  Shepard,  one- 
third  part  of  one  of  said  shares.  Seventh :  Devises  to 
his  daughter,  Mary  C.  Stafford,  one  of  said  shares. 
Devises  one  of  said  shares  to  the  children  of  his  de- 
ceased son,  Wm.  Love,  to  be  divided  among  them  as 
follows :  L.  W.  Love,  % ;  Jno.  A.  Love,  Vk ;  Ulysses  G. 
Love,  %;  Chas.  W.  Love,  %;  Frank  P.  Love,  %.  It 
is  my  will  and  purpose  that  my  estate  shall  be  kept 
intact  and  not  distributed  to  my  devisees  until  Janu- 
ary 1,  1907.  I  direct  that  my  executors  shall  proceed 
to  administer  upon  my  estate  at  once  after  my  de- 
mise, and  having  in  due  time  closed  up  my  estate  as 
executors  that  then  my  estate  shall  pass  to  them  as 
trustees  to  be  held  in  trust  for  my  said  devisees  till 
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January  1,  1907,  and  managed  by  them  as  such  trus- 
tees till  the  time  of  final  (Hstribution.  I  direct  that 
my  trustees,  T.  T.  Struble,  Philo  Hoolbrook  and  H.  C. 
Breeden,  from  time  to  time  as  the  receipts  of  my  estate 
may  exceed  the  expeditures,  such  portion  thereof  as 
in  the  judgment  of  my  said  trustees  can  safely  be  dis- 
tributed, and  paid  to  the  devisees  pro  rata,  not  of tener 
than  two  times  in  each  twelve  months.  I  direct  that  my 
trustees  make  final  distribution  of  my  estate  on  Janu- 
ary 1, 1907,  or  as  soon  thereafter  as  practicable  and  if 
my  devisees  can  agree  said  distribution  can  be  a  divi- 
sion of  the  property  by  such  agreement,  but  if  they 
cannot  so  agree,  then  my  trustees  shall  make  a  division 
of  the  property  according  to  the  shares  and  parts  of 
shares  in  my  estate  and  my  devisees  can  cast  lots  for 
their  several  interests.  Directs  that  in  case  any 
executor  fails  to  serve,  the  remaining  ones  or  one  shall 
have  full  power. ' ' 

The  codicil  is  as  follows : 

*'No.  1.  I,  Lewis  Love,  of  Portland,  Oregon,  do 
make  this  codicil  to  nay  will.  I  hereby  expressly  con- 
firm my  last  will,  dated  January  5,  1899,  excepting  in 
so  far  as  the  disposition  of  my  property  is  changed  by 
this  codicil.  First:  I  hereby  will,  decree,  and  declare 
that  the  devise  or  legacy  to  my  daughter,  Mary  C. 
Stafford,  in  my  said  will,  shall  be  for  her  sole  and 
separate  use,  independent  of  her  husband  at  all  times, 
and  that  at  her  death  the  said  devise  or  legacy  to  her 
shall  go  to  her  children,  share  and  share  alike.  Sec- 
ond :  I  hereby  will,  decree,  and  declare  that  the  said 
devise  or  legacy,  in  my  said  will,  to  my  son,  Fred  D. 
Love,  shall  be  for  his  sole  and  separate  use,  independ- 
ent of  his  wife,  at  all  times,  and  that  at  his  death  the 
said  devise  or  legacy  shall  go  to  his  children  share 
and  share  alike.  Third:  I  hereby  will,  decree,  and 
declare  that  the  devise  or  legacy,  in  my  said  will,  to 
my  son,  Green  C.  Love,  shall  be  for  his  sole  and  sepa- 
rate use,  independent  of  his  wife,  at  all  times,  and  that 
in  case  of  his  death  without  lawful  issue,  bom  alive, 
and  living  at  the  time  of  his  death,  then  the  said  devise 
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or  legacy  to  him,  shall  belong  and  go  to  the  remaining 
devisees  of  my  said  will  in  proportion  as  they  hold  of 
the  shares  or  parts  of  my  said  will.  Lastly :  I  declare 
that  this  is  a  codicil  to  my  will  and  that  this  is  the  only 
codicil  I  have  made,  and  I  hereby  declare  my  said  will 
of  date  January  5,  1899,  to  be  my  last  will  and  testa- 
ment, and  also  hereby  reaffirm  the  same  in  every  par- 
ticular except  as  modified  by  this  codicil,  which  codicil 
is  to  be  attached  to  the  said  will/' 

The  said  trustees  named  in  the  will  duly  divided  the 
property  of  Lewis  Love  among  the  various  persons 
mentioned  therein,  in  accordance  with  the  provisions 
thereof;  and  the  respective  shares  so  allotted  to  the 
several  parties  were  duly  accepted  by  them  as  being  a 
proper  and  lawful  division  of  said  estate  in  conformity 
with  the  provisions  of  the  said  will.  Thereafter  the 
said  trustees  commenced  an  action  in  the  Circuit  Court 
of  the  State  of  Oregon,  for  the  county  of  Multnomah, 
for  the  purpose  of  having  the  division  and  allotment 
of  said  estate  confirmed  by  the  decree  of  said  court. 
Upon  the  hearing  the  court  set  apart  to  plaintiff  as 
his  one-sixth  interest  a  parcel  of  real  property  consist- 
ing of  126  acres,  and  held  that  the  lots  in  controversy 
are  included  within  the  boundaries  of  said  tract,  and 
that  the  trustees  under  the  will  conveyed  it  to  him  in 
conformity  with  said  decree.  The  complaint  then 
shows:  That  Fred  D.  Love,  a  single  man,  Matilda 
Shepard  and  husband,  William  King  and  wife,  Lewis 
P.  Love  and  wife.  Hazel  King  and  husband,  Mary  C. 
Stafford,  a  widow,  L.  W.  Love  and  wife,  John  A.  Love 
and  wife,  Ulysses  G.  Love,  a  single  man,  Frank  P. 
Love  and  wife,  Charles  W.  Love  and  wife,  and  all  the 
children  of  Mary  C.  Stafford,  and  of  Fred  D.  Love, 
have  conveyed  their  interest  in  said  tract  to  plaintiff ; 
that  Mary  C.  Stafford  is  74  years  old,  and  will  have 
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no  more  children ;  that  Fred.  A.  Love  is  68  years  old ; 
that  plaintiff  is  66  years  old ;  that  plaintiff  has  no  chil- 
dren living,  but  has  two  grandchildren,  both  of  age, 
who  have  conveyed  their  interests  in  said  tract  to 
plaintiff.  There  was  a  prayer  that  plaintiff  be  de- 
creed to  be  th  3  owner  in  fee  of  the  property ;  that  his 
title  be  adjudged  to  be  marketable,  and  that  defend- 
ant be  required  to  specifically  perform  his  contract  of 
purchase.  The  defendant  demurred  to  the  complaint, 
his  demurrer  being  as  follows : 

* '  The  defendant  demurs  to  the  complaint  herein  for 
the  reason  and  on  the  ground  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Defendant  assigns  as  the  reason  why  said  complaint 
does  not  state  a  cause  of  action  the  fact  that  it  shows 
upon  its  face  that  plaintiff's  title  is  not  a  marketable 
title,  for  the  reason  that  it  appears  that  there  are  out- 
standing contingent  interests  in  the  said  real  estate  in 
persons  yet  unborn,  to  wit,  in  the  possible  issue  of  the 
plaintiff  and  in  the  possible  issue  of  Mary  C.  Stafford 
and  Fred  D.  Love.'* 

Said  demurrer  being  overruled,  defendant  declined 
to  further  plead,  and  a  decree  was  rendered  against 
him  as  prayed  for,  from  which  decree  he  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
Edwin  Lindstedt. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Guy  C.  H.  Corliss  and  Mr.  Arthur  Langguth,  with 
an  oral  argument  by  Mr.  Corliss. 

Mb.  Justice  McBBmE  delivered  the  opinion  of  the 
court. 

1-4.  One  phase  of  this  case  was  before  the  court  in 
Love  V.  Walker,  59  Or.  95  (115  Pac.  296),  and  we  there 
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held  that  the  will  and  codicil  gave  plaintiff  a  life  es- 
tate in  the  property  with  a  remainder  over  to  his  issue. 
Frank  Souers  and  Inita  Souers,  now  Inita  Soners 
Dixon,  the  grandchildren  of  plaintiff,  were  living  at 
the  time  of  the  death  of  Lewis  Love,  and  they  there- 
fore had  a  contingent  remainder,  because  the  fee  in 
any  event  could  only  vest  in  such  of  them  as  survived 
plaintiff:  1  Tiffany,  Real  Property,  §  120.  The  re- 
mainder over  to  the  devisees  is  a  contingent  remain- 
der, being  conditional  upon  an  event  which  may  never 
occur,  namely,  the  death  of  plaintiff  without  issue  sur- 
viving him.  Nevertheless,  the  devisees  had  a  vested 
interest  in  the  contingent  remainder  which  they  could 
convey:  Dunwoodie  v.  Reed,  3  Serg.  ft  R.  (Pa.)  435; 
Putnam  v.  Story,  132  Mass.  205.  The  case  first  cited 
is  conclusive  as  showing  that  where  there  are  alterna- 
tive remainders,  and  the  vesting  of  the  second  depends 
upon  the  failure  of  the  first,  and  the  same  contingency 
decides  which  one  of  the  two  alternative  remainders 
shall  take  effect  in  possession,  the  rule  that  a  remain- 
der cannot  be  limited  after  a  fee  has  no  application. 
In  the  instant  case  the  remainder  over  to  the  issue  of 
plaintiff  in  case  of  his  death,  they  surviving,  and  the 
further  provision  for  a  remainder  over  to  the  devisees 
of  decedent  in  case  no  issue  of  plaintiff  should  be  alive 
at  his  death,  are  alternative  remainders  conditioned 
upon  the  occurrence  of  one  contingency,  namely,  the 
death  of  plaintiff;  and,  under  the  rule  last  stated,  the 
bequest  to  the  devisees  of  decedent  constitutes  a  con- 
tingent remainder  and  not  an  executory  devise :  Dun- 
woodie V.  Reed,  supra.  The  courts  will,  if  possible, 
construe  a  future  estate  to  be  a  contingent  remainder 
rather  than  an  executory  devise:  40  Cyc.  1645;  Bur- 
leigh V.  Clough,  52  N.  H.  267  (13  Am.  Rep.  23) ;  Wad- 
deli  V.  Rattew,  5  Rawle  (Pa.),  231;  Watson  v.  Smith, 
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110  N.  C.  6  (14  S.  E.  640,  28  Am.  St.  Bep.  665).  At 
common  law  all  contingent  estates  conld  be  released  to 
the  tenant  for  life:  1  Tiffany,  Eeal  Property,  §  129(b). 
Under  the  more  modern  doctrine  all  estates  in  land, 
whether  in  fee  or  remainder,  may  be  conveyed  by  deed. 
Some  of  the  authorities  hold  that  such  deeds  operate 
only  equitably  by  way  of  estoppel,  and  others,  that 
the  contingent  interest  passes  directly.  The  latter  we 
think  the  better  rule  in  this  state  as  being  more  in 
conformity  with  the  spirit  of  our  Code :  Section  7100, 
L.  O.  L. ;  1  Tiffany,  Eeal  Property,  pp.  306,  307.  The 
interest  of  possible  unborn  children  of  plaintiff  is  a 
contingent  remainder,  as  is  also  the  interest  of  possi- 
ble unborn  children  of  Fred  D.  Love,  and,  with  the 
exception  of  such  unborn  children,  the  interest  given 
to  the  other  devisees  in  the  will,  while  contingent  as  to 
the  event  which  will  cause  it  to  devolve,  is  a  vested  in- 
terest so  far  as  the  persons  who  are  to  enjoy  it  are 
concerned. 

5.  This  brings  us  to  a  consideration  of  the  effect  of 
the  conveyances  of  the  grandchildren  of  plaintiff  and 
of  those  of  the  devisees  upon  the  contingent  remainder 
of  the  possible  unborn  children  of  plaintiff  and  Fred 
D.  Love ;  there  being  no  such  possibility  in  the  case  of 
Mrs.  Stafford,  who  is  74  years  old.  If  plaintiff  should 
die  leaving  only  these  two  grandchildren,  or  one  of 
them,  surviving  him,  there  is  no  question  but  that  by 
their  conveyance  the  title  in  fee  would  be  in  his  estate ; 
and  the  remainder  over  to  the  devisees  would  fail. 
Bemote  contingent  remainders  not  being  favored  in 
law,  it  has  always  been  in  the  power  of  the  tenant  for 
life  to  extinguish  his  life  tenancy  and  convert  it  into 
a  fee  simple  by  merging  it  with  the  ultimate  estate; 
and  this  is  what  has  happened  here.  The  plaintiff  has 
a  conveyance  from  every  living  being  upon  which  the 
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estate  could  devolve  upon  termination  of  his  life  es- 
tate.  These  interests,  contingent  as  to  their  occur- 
rence,  but  vested  as  to  the  persons  who  should  enjoy 
them,  have  become  merged  with  the  life  estate,  and 
thereby  remainders  remotely  possible  are  destroyed. 
The  reason  for  this  is  that  the  conveyance  of  the  ulti- 
mate estate  destroys  the  life  estate,  and,  as  the  con- 
tingent remainders  are  predicated  upon  the  life  estate, 
they  fall  with  the  foundation  upon  which  they  are 
built.  '*  Contingent  remainders  may  be  defeated,  by 
destroying  or  determining  the  particular  estate  upon 
which  they  depend,  before  the  contingency  happens 
whereby  they  become  vested.  Therefore,  when  there 
is  a  tenant  for  life,  with  divers  remainders  in  contin- 
gency, he  may,  not  only  by  his  death,  but  by  alienation, 
surrender  or  other  methods,  destroy  and  determine  his 
own  life  estate  before  any 'of  those  remainders  vest; 
the  consequence  of  which  is  that  he  utterly  defeats 
them  all**:  2  Blackstone,  p.  172.  For  this  reason 
Blackstone  relates  that  a  device  was  invented  of  inter- 
posing trustees  having  a  legal  estate  upon  which  the 
contingent  remainders  might  rest  to  preserve  them 
from  annihilation  by  a  merger  of  the  life  estate.  The 
rule  is  thus  stated  in  4  Kent,  Com.  (10  ed.),  page 
284: 

'*If  the  particular  estate  determine,  or  be  destroyed 
before  the  contingency  happens  on  which  the  expect- 
ant estate  depended,  and  leave  no  right  of  entry,  the 
remainder  is  annihilated.  *  *  The  particular  estate  in 
the  tenant  in  tail,  or  for  life,  may  be  destroyed  by 
feoffment  or  fine ;  for  these  conveyances  gain  a  fee  by 
disseisin,  and  leave  no  particular  estate  in  esse,  or  in 
right,  to  support  the  contingent  remainder,  (d)  So, 
if  the  tenant  for  life  disclaimed  on  record,  as  by  a  fine, 
a  forfeiture  was  incurred  upon  feudal  principles ;  and 
if  the  owner  of  the  next  vested  estate  of  freehold  en- 
tered for  the  forfeiture,  the  contingent  remainder  was 
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destroyed,  (a)  A  merger,  by  the  act  of  the  parties, 
of  the  particular  estate,  is  also  equally  effectual  as  a 
fine  to  destroy  a  contingent  remainder,  (b)  But  with 
respect  to  this  doctrine  of  merger,  there  are  some  nice 
distinctions  arising  out  of  the  case  of  the  inheritance 
becoming  united  to  the  general  estate  for  life  by  de- 
scent ;  for,  as  a  general  rule,  the  contingent  remainder 
is  destroyed  by  the  descent  of  the  inheritance  on  the 
particular  tenant  for  life.  Out  of  indulgence,  how- 
ever, to  last  wills,  the  law  makes  this  exception :  That 
if  the  descent  from  the  testator  or  the  particular  ten- 
ant be  immediate,  there  is  no  merger ;  as  if  A  devises 
to  B  for  life,  remainder  to  his  first  son  unborn,  and 
dies,  and  the  land  descends  on  B  as  heir  at  law.  Here 
the  descent  is  immediate.  But  if  the  fee,  on  the  death 
of  A  had  descended  on  C,  and  at  his  death  on  B,  here 
the  descent  from  A  would  be  only  mediate,  and  the 
contingent  remainder  to  the  unborn  son  of  B  would 
be  destroyed  by  merger  of  the  particular  estate  on  the 
accession  of  the  inheritance.  Mr.  Fearne  (c)  vindi- 
cates this  distinction,  and  reconciles  the  jarring  cases 
by  it;  and  it  has  been  since  judicially  established,  in 
Crump  V.  Norwood  [7  Taunt  362]  (d).*' 

To  like  effect,  see  Bennett  v.  Morris,  5  Bawle  (Pa.), 
9;  Dunwoodie  v.  Reed,  supra;  Archer  v.  Jacobs,  125 
Iowa,  467  (101  N.  W.  195). 

Upon  the  whole  case  we  are  satisfied  that  by  the  con- 
veyances before  mentioned  the  contingent  remainders 
of  possible  unborn  children  of  plaintiff  and  Fred  D. 
Love  have  been  annihilated,  that  plaintiff  is  the  owner 
in  fee  simple  of  the  property  in  controversy,  and  that 
his  title  thereto  is  marketable.  The  decree  of  the  Cir- 
cuit Court  is  therefore  aflSrmed.  Affirmed. 

Mb.  Justice  Bean  took  no  part  in  the  consideration 
of  this  case. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Benson,  Mb. 
Justice  Eakin  and  Mb.  Justice  Harbis  concur. 

Mb.  Justice  Bubnett  concurs  in  the  result. 
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Argued   April  15,   affirmed  April  20,  1915. 

SMITH  V.  WALTERS. 

(147  Pac.  925.) 

Appeal  and  Enor— Qnestioiis  Beviewable—Bill  of  Eaoeeptioiis. 

1.  Section  171,  L.  O.  L.,  as  amended  in  191^  (Laws  1913,  p.  651), 
providing  for  the  certification  of  the  entire  testimony  as  a  bill  of 
exceptions,  applies  only-  to  cases  involying  consideration  of  motions 
for  nonsuit  or  directed  verdict,  and  any  other  question  of  fact  in  an 
action  at  law  will  not  be  considered  without  a  bill  of  exceptions. 

Prom  Marion :  Percy  E.  Kelly,  Judge. 

This  is  an  action  by  F.  P.  Smith  against  Van  Wal- 
ters and  Anna  Walters  and  W.  S.  Mott.  From  a 
judgment  in  favor  of  plaintiff,  defendant  Mott  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Carey  F.  Martin  and  Mr.  Ivan  G.  Martin,  with  an 
oral  argument  by  Mr.  Carey  F.  Martin. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

Department  1.  Mb.  Justice  Benson  delivered  the 
opinion  of  the  court. 

The  question  sought  to  be  presented  here  is  the  ac- 
tion of  the  trial  court  in  admitting  certain  docu- 
mentary evidence  over  the  objection  of  defendant. 

There  is  no  bill  of  exceptions,  and  we  must  look  to 
the  transcript  of  the  testimony  to  find  what  evidence  is 
necessary  to  disclose  the  admissibility  of  the  paper 
referred  to.  This  court  has  repeatedly  held  that  no 
question  of  fact  will  or  can  be  investigated  in  this 
court,  in  an  action  at  law,  without  a  bill  of  exceptions. 
It  is  true  that  Section  171,  L.  0.  L.,  as  amended  in  1913 
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(Laws  1913,  p.  651),  provides  for  the  certification  of 
the  entire  testimony  as  a  bill  of  exceptions,  but  that 
provision  has  been  held  to  apply  only  to  such  cases  as 
involve  consideration  of  motions  for  nonsuit  or 
directed  verdict:  West  v.  McDonald,  67  Or.  553  (136 
Pac.  650);  Abercrombie  v.  Heckard,  68  Or.  104  (136 
Pac.  875). 

While  a  consideration  of  the  case  upon  the  merits 
would  have  brought  us  to  the  same  final  result,  the 
judgment  of  the  trial  court  must  be  afiirmed  for  want 
of  a  bill  of  exceptions.  Affirmed. 

Mb.  Chief  Justice  Moore,  Mb.  Jubticb  BxmNBTT  and 
Mb.  Justice  MoBride  concur. 


Argaed  March  5,  affirmed  March  30,  rehearing  denied  April  20,  1915. 

TAYLOR  V.  PETERSON.* 

(147  Pac.  520.) 

BrokflK»--Oomp6n8fttioii— NeceBSity  of  Wtittan  Ckmtnet. 

1.  To  recover  for  work  and  labor  performed  at  the  oral  request 
of  the  defendant  in.  selling  land  for  him,  it  most  be  shown,  not 
only  that  the  defendant  requested  the  performance  of  the  service 
before  Section  808,  L.  O.  K,  was  amended  by  Act  of  1909,  page  69, 
•o  as  to  require  an  agreement,  thereafter  made,  to  sell  reid  estate 
on  commission  to  be  in  writing,  and  forbidding  the  introduction 
of  any  evidence  thereof  except  the  writing,  but  tJso  that  the  plain- 
tiif  performed  the  services  prior  to  that  time,  since  there  was  no 
obligation  to  pay  for  them  until  they  were  performed. 

[As  to  validity  of  statute  requiring  contract  providing  for 
commission  for  sale  of  realty  to  be  in  writing,  see  nole  in 
Ann.  Gas.  1913C,  727.  As  to  right  of  real  estate  broker  to 
commissions  under  oral  contract  of  employment  where  statute 
requires  written  contract,  see  note  in  Ann.  Gas.  191dA,  1133. 
As  to  acts  which  may  constitute  part  performance,  see  note  in 
53  Am.  Dec.  539.  As  to  enforcement  of  contracts  because  of 
part  performance,  see  note  in  32  Am.  Dec.  129.] 

*As  to  the  necessity  that  agent's  authority  to  purchase  or  sell 
real  property  be  in  writing,  to  enable  him  to  recover  compensa- 
tion for  his  services,  see  notes  in  44  L.  B.  A.  601  and  9  L.  B.  A. 
(N.  8.)   933.  BiFO&TEB. 
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Brokers— CompenBatlon— Necessity   of  Written  Contract— Full  Per- 
fomuuice. 

2.  The  full  performance  by  a  broker  of  an  oral  contract  to  sell 
land  for  anotber  on  commission  does  not  take  the  contract  out  of 
the  statute  of  frauds,  Section  808,  L.  O.  L. 

Brokers — Commissions — ^Action — ^Proof. 

3.  In  an  action  for  broker's  commission,  proof  that  the  broker,  who 
admittedly  had  no  exclusive  agency,  ofFered  the  property  to  the 
city,  and  that  the  city  thereafter  purchased  it,  is  not  sufficient  to 
entitle  him  to  a  commission,  since  it  fails  to  show  either  that  he 
secured  the  execution  of  a  binding  contract  for  the  sale,  or  that 
he  and  not  another  was  the  means  of  bringing  the  parties  together. 

[As    to   when   broker    becomes    entitled   to   commissions,   see 
notes  in  28  Am.  St.  Bep.  546;  39  Am.  St.  Bep.  225.] 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  1.     Statement  by  Mb,  Justice  Btjbnett. 

This  is  an  action  by  James  A.  Taylor  against  John 
H.  Peterson. 

The  most  essential  allegation  of  the  complaint  is  the 
following: 

*'That  conunencing  on  or  about  January  1, 1909,  and 
ending  on  or  about  February  1,  1912,  the  plaintiff,  at 
the  special  instance  and  request  of  said  defendant,  per- 
formed work,  labor,  and  services  for  said  defendant  in 
negotiating  for  the  sale  of  the  above-described  prop- 
erty and  as  a  direct  result  of  said  negotiations,  work, 
labor  and  services,  and  through  the  efforts  of  said 
plaintiff,  said  property  above  described  was  sold  for 
said  defendant  for  the  sum  of  $35,000. '  * 

Asserting  that  the  reasonable  value  of  plaintiff's 
services  mentioned  is  $5,000,  and  that  the  defendant 
repeatedly  agreed  that  said  sum  should  be  considered 
between  them  as  such  reasonable  value,  the  plaintiff 
demands  judgment  for  that  amount.  The  answer 
traverses  all  the  allegations  of  the  complaint,  and 
alleges : 

*  *  The  contract  set  forth  in  the  complaint  is  oral  and 
not  in  writing  and  is  void  by  virtue  of  Section  808  of 
Lord's  Oregon  Laws." 
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The  reply  does  not  deny  that  the  contract  was  oral, 
but  does  traverse  the  conclusion  of  law,  to  the  effect 
that  the  agreement  is  void  under  the  statute  of  frauds 
of  this  state.  At  the  close  of  plaintiff  *s  case  in  a  trial 
by  jury  the  Circuit  Court  granted  a  judgment  of  non- 
suit on  motion  of  the  defendant,  and  the  plaintiff 
appeals.  Affibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  F.  Freeman. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  M.  M.  Matthiessen  and  Messrs.  Wood,  Montague 
S  Hunt,  with  an  oral  argument  by  Mr.  Matthiessen. 

Mb.  Justice  Bxjbnett  delivered  the  opinion  of  the 
court. 

The  statute  in  question,  so  far  as  applicable  to  this 
case,  reads  thus : 

'*In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent;  evidence,  therefore,  of  the  agree- 
ment shall  not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the  cases  pre- 
scribed by  law:  *  •  8.  An  agreement  entered  into 
subsequent  to  the  taking  effect  of  this  act,  authorizing 
or  employing  an  agent  or  broker  to  sell  or  purchase 
real  estate  for  compensation  or  a  commission":  Sec- 
tion 808,  L.  O.  L. 

The  last  clause.  No.  8,  was  embodied  in  an  amend- 
ment to  this  section  by  the  act  of  February  9,  1909 
(Laws  1909,  p.  69),  which  took  effect  on  May  21st  of 
that  year. 

In  support  of  his  contention  the  plaintiff  testified  as 
follows : 
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**In  January,  1909,  Mr.  Peterson  suggested  my 
making  an  effort  to  dispose  of  his  property  to  the  city. 
The  matter  was  talked  over.  I  was  prepared  to  put 
the  tender  in  at  that  time,  and  Mr.  Peterson  finally 
suggested  there  might  be  a  change  of  administration, 
there  might  be  an  election  in  a  few  months,  and  it 
might  be  well  to  wait,  thinking  probably  that  the  term 
of  "the  administratio;  was  niariy  expired,  and  they 
might  not  care  to  take  it  up  until  after  election  and  let 
it  lay  over  until  the  new  officers  were  installed,  which 
I  did.  He  confirmed  the  matter,  I  remember,  almost 
immediately.  I  think  early  in  July,  1909,  my  first 
tender,  my  original  tender,  was  a  proposition  to  sell 
for  a  certain  figure,  or  to  trade  for  a  30-year  lease  of 
a  waterfront  at  the  foot  of  Stark  Street,  which  the  city 
owned.  Mr.  Peterson  proposed  to  trade  even  for  the 
lease;  he  was  to  erect  a  concrete  dock  there." 

By  timely  objection  the  defendant  opposed  the  con- 
sideration of  such  testimony  on  the  ground  that  the 
evidence  to  support  the  contract  described  in  the  com- 
plaint must  be  in  writing.  The  plaintiff  as  a  witness 
also  related  a  number  of  oral  declarations  of  the  de- 
fendant made  in  1911,  to  the  effect  that  he  would  pay 
plaintiff  just  the  same.  He  also  introduced  in  evi- 
dence the  following  documents:  (1)  The  tender  he 
made  to  the  City  of  Portland  under  date  of  August  4, 
1911,  offering  the  property  for  sale  at  $35,000;  (2)  an 
offer  of  J.  W.  Travers  proposing  to  sell  the  same  prop- 
erty to  the  city  for  the  same  price;  (3)  the  report  of 
the  committee  on  ways  and  means  of  the  council  of 
the  City  of  Portland,  recommending  that  among  others 
the  tenders  of  J.  A.  Taylor  and  J.  W.  Travers  be 
placed  on  file,  and  submitting  an  ordinance  authoriz- 
ing the  mayor  to  offer  to  the  owner  of  the  property  in 
question  the  sum  of  $35,000  in  jail  bonds  at  par;  and 
(4)  a  transcript  of  the  record  of  a  conveyance  from 
the  defendant  and  his  wife  to  the  City  of  Portland  for 
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the  realty  named,  in  which  the  consideration  of  $35,000 
was  expressed.  The  declarations  of  several  witnesses 
as  to  the  reasonable  value  of  the  services  of  a  real  es- 
tate broker  who  effected  the  sale  also  appear  in  the 
record.  The  plaintiff  testified  to  the  effect  that  he 
interviewed  various  members  of  the  city  council  and 
endeavored  to  create  public  sentiment  in  favor  of  the 
purchase  of  the  tract  whereon  to  build  a  city  jail,  and 
introduced  an  article,  signed  by  the  defendant  and 
published  in  a  newspaper  in  the  city,  treating  of  the 
desirability  of  the  premises  in  which  he  said,  under 
date  of  July  31,  1909:  *' Several  weeks  ago  I  made  a 
tender  to  the  authorities  through  my  agent,  J.  A.  Tay- 
lor, of  my  property,**  referring  to  that  already  men- 
tioned. 

1.  The  foregoing  is  a  fair  resume  of  all  the  testi- 
mony introduced  on  behalf  of  the  plaintiff.  The  only 
writing  said  to  be  subscribed  by  the  defendant  imput- 
ing agency  to  the  plaintiff  is  the  newspaper  article. 
That,  however,  does  not  purport  to  be  a  contract,  and 
does  not  express  any  consideration.  The  principal 
question  to  be  decided  is  the  one  ruled  upon  by  the 
trial  court,  viz.,  whether  the  plaintiff  proved  a  case 
sufficient  to  be  submitted  to  the  jury.  The  utmost  that 
can  be  claimed  by  the  plaintiff,  in  view  of  his  testi- 
mony, is  that  in  January,  1909,  before  the  enactment 
of  the  statute  mentioned,  the  defendant  requested  him 
to  induce  the  city  to  purchase  the  property.  There  is 
no  testimony  whatever  tending  to  show  that  the  plain- 
tiff did  anything  in  response  to  this  request  until  July 
of  that  year.  One  party  may  request  another  to  per- 
form for  him  certain  services,  but  no  obligation  or  con- 
tract to  pay  for  such  services  arises  until  they  are 
performed.    We  must  remember  that  the  complaint  is 

7«0». — 6 
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laid  on  the  allegation  that  the  plaintiff,  at  the  special 
instance  of  the  defendant,  performed  work,  labor  and 
services  for  the  defendant.  This  averment  being  trav- 
ersed, it  was  incumbent  upon  the  defendant  to  prove 
it  by  competent  evidence.  Under  the  statement  of  his 
complaint  and  his  own  testimony  no  engagement  to 
pay  for  his  labors  came  into  existence  until  at  least  in 
July,  1909;  for  he  himself  says  he  did  nothing  until 
that  time,  and  that  was  after  the  new  law  went  into 
effect.  To  prove  a  contract  for  services  of  the  kind 
declared  upon  and  arising  after  the  amendment  was  in 
force,  the  statute  expressly  says  that : 

*' Evidence,  therefore,  of  the  agreement  shall  not  be 
received  other  than  the  writing  or  secondary  evidence 
of  its  contents  in  the  cases  prescribed  by  law.  *  * 

In  this  respect  our  Code  is  more  stringent  than  any 
other  to  which  pur  attention  has  been  directed.  In 
mandatory  language  it  forbids  proof  of  any  kind  other 
than  the  writing,  yet  here  the  plaintiff  would  rely  upon 
the  oral  testimony  entirely  unless  we  may  except  the 
newspaper  article  to  which  reference  has  been  made. 
As  already  pointed  out,  that  does  not  satisfy  the  statute 
because,  for  one  thing,  it  does  not  express  the  consid- 
eration. 

2.  The  plaintiff  claims  that  he  fully  performed 
everything  to  be  accomplished  by  him,  and  that  this 
obviates  the  objection  urged  by  the  defendant  under 
the  statute.  There  is  apparent  contrariety  of  opinion 
among  the  precedents  upon  this  question,  but  the  rule 
is  thus  laid  down  by  this  court  in  Sorenson  v.  Smith, 
65  Or.  78  (129  Pac.  757,  131  Pac.  1022,  Ann.  Gas. 
1915 A,  1127,  51  L.  E.  A.  (N.  S.)  612) : 

*'When  an  enactment  expressly  declares  that  an 
agreement  for  the  payment  of  a  conunission  for  secur- 
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ing  a  purchaser  of  land  is  void,  unless  it  is  in  writing 
and  signed  by  the  owner  of  the  real  property,  the  mle 

is  well  established  that,  in  the  absence  of  a  written  con- 
tract, a  fnll  performance  of  the  services  by  the  broker 
does  not  take  the  case  out  of  the  statute  of  f  raud-s ' ' — 
citing  Myres  v.  Surryhne,  67  Cal.  657  (8  Pac.  523) ; 
ShanUin  v.  Hall,  100  Cal.  26  (34  Pac.  636) ;  McGeary 
V.  Satchwell,  129  Cal.  389  (62  Pac.  58);  Dolan  v. 
O'Toole,  129  Cal.  488  (62  Pac.  92) ;  Beahler  v.  Clark, 
32  Ind.  App.  222  (68  N.  E.  613) ;  Price  v.  Walker,  43 
Ind.  App.  519  (88  N.  E.  78) ;  King  v.  Benson,  22  Mont. 
256  (56  Pac.  280) ;  Marshall  v.  Trerise,  33  Mont.  28  (81 
Pac.  400) ;  Blair  v.  Austin,  71  Neb.  401  (98  N.  W. 
1040) ;  Rodenbrock  v.  Oress,  74  Neb.  409  (104  N.  W. 
758) ;  Barney  v.  Lashury,  76  Neb.  701  (107  N.  W.  989) ; 
Gerard-FUlio  Co.  v.  McNair,  68  Wash.  321  (123  Pac. 
462). 

The  same  precept  was  reiterated  in  Slothoom  v. 
Simpson  Lbr.  Co.,  67  Or.  516  (135  Pac.  889,  136  Pac. 
641,  Ann.  Cas.  1915C,  339). 

3.  Again,  it  is  taught  in  York  v.  Nash,  42  Or.  321 
(71  Pac.  59),  Hardy  v.  Sheedy,  58  Or.  195  (113  Pac 
1133),  Henry  v.  Harker,  61  Or.  276  (118  Pac.  205, 122 
Pac  298),  and  in  Grindstaff  v.  Merchants'  Investment 
£  Trust  Co.,  61  Or.  310  (122  Pac  46),  that  in  the  per- 
formance of  a  contract  like  the  one  upon  which  the 
plaintiff  relies  the  broker  must  do  one  of  two  things 
before  he  can  recover  his  commission  from  his  em- 
ployer; he  must  furnish  his  principal  a  binding  con- 
tract executed  by  an  intending  purchaser  who  is  able 
to  buy  and  upon  whom,  if  he  fails  to  buy,  the  principal 
may  have  recourse,  or  the  broker  must,  by  some  means, 
bring  the  buyer  and  seller  together  or  into  communica- 
tion with  each  other  so  they  may  themselves  make  the 
contract  and  conclude  the  sale.  If  he  falls  short  of 
this  he  fails  in  the  performance  of  his  contracts.  His 
efforts  are  in  vain.    Conceding  to  the  testimony  of  the 
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plaintiff  its  full  value  on  this  point,  it  shows  nothing 
more  than  that  he  endeavored  to  induce  the  municipal 
authorities  to  take  measures  for  the  purchase  of  the 
property  by  the  city ;  but  whether  it  was  his  argument 
which  brought  about  the  final  result,  or  that  of  Trav- 
ers,  or  of  the  defendant  himself,  the  record  is  silent. 
Upon  that  feature  we  are  left  to  mere  conjecture,  for 
the  plaintiff  does  not  pretend  that  he  had  the  exclusive 
right  to  negotiate  a  sale  of  the  property.  The  essen- 
tial element  without  which  recovery  cannot  be  had 
upon  the  quantum  meruit  is  that  the  services  counted 
upon  were  of  some  value  to  the  principal  for  whom 
they  were  rendered:  West  v.  McDonald,  64  Or.  203 
(127  Pac.  784, 128  Pac.  818).  Independent  of  the  stat- 
ute of  frauds,  therefore,  if  we  could  consider  this  un- 
der the  head  of  reasonable  worth,  the  testimony  of  the 
plaintiff  falls  short  of  showing  that  the  defendant 
reaped  any  benefit  from  the  services  mentioned  in  the 
complaint.  In  default  of  his  having  exclusive  author- 
ity to  effect  a  sale,  the  mere  transfer  of  the  title  does 
not  prove  that  he  accomplished  that  result.  From 
every  point  of  view  the  judgment  of  the  court  in  grant- 
ing a  nonsuit  was  correct,  and  it  is  affirmed. 

Affirmed.    Bbheabinq  Denied. 

Mb.  Chief  Justice  Moobb,  Mk.  Justice  MoBbidb  and 
Mb.  Justice  Benson  concur. 
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Argoed   November    30,    affirmed   December   22,    1914,   sustained    on 

rehearing   April    20,    1915. 

STATE  ON  Inp.  LILJEQVIST  v.  JOHNSON. 

(144  Pac.  1148;  147  Pac.  926.) 

Municipal   Coxporatloiis — ^Notices — ^Posting. 

1.  Where  notices  of  election  to  create  a  corporation  came  from 
the  proper  source  and  were  displayed  in  public  places  for  the  desig- 
nated time,  it  was  immaterial  who  posted  them. 

Mnnlelpal   Corporatioiifl — Oreatloit—Electloiia— Posting   of  Notices- 
Place  of  posting. 

2.  The  posting  of  a  notice  of  election  to  create  a  corporation 
outside  of  the  proposed  municipality,  but  within  the  precinct,  is  suf- 
ficient. 

Municipal   €k>rporatioii»— Creation— Sectioiis— Hours   of   Section — 
Notice. 

3.  Failure  of  a  notice  of  election  to  create  a  corporation,  to 
specify  that  the  polls  would  be  open  until  8  o'clock,  as  required  by 
law,  did  not  aflTect  the  validity  of  the  election,  in  the  absence  of 
any  crowding  at  the  polls  or  any  proof  that  anyone  came  too  late 
to  vote. 

Mnnidpal  Corporations — Organization — Conflict  With  Existing  Cor- 
porations. 

4.  The  existence  of  the  Port  of  Goquille  Biver  with  control  of 
the  river  and  bay  and  harbors  between  its  boundaries  and  the  sea, 
but  excluding  from  its  territory  about  25  miles  of  the  river  and 
bay,  does  not  prevent  the  creation  of  a  port  to  include  all  the 
territory  along  the  river  below  the  Port  of  Goquille  Biver,  for  a 
conflict  between  the  two  is  not  probable  or  possible. 

Appeal  and  Error— FtDding—0<mclnsiYene8B. 

5.  A  finding  sustained  by  evidence  is  controlling  on  appeal. 

Monicipal  Corporations— Organisation — Elections — Time  of  Election. 

6.  The  statute  providing  that  the  County  Court  shall  call  a  special 
election  to  be  held  not  less  than  40  days,  nor  more  than  60  days,  on 
the  question  of  the  creation  of  a  municipal  corporation,  refers  to 
the  length  of  time  a  call  must  be  made  preceding  the  day  fixed  for 
the  election. 

Municipal  Corporations — Creation. 

7.  The  improper  inclusion  of  land  within  a  proposed  port  will 
not  invalidate  the  proceedings  for  incorporation,  where  the  quantity 
is  so  negligible  that  its  inclusion  could  have  had  no  appreciable 
effect  on  the  election,  and  it  does  not  infringe  on  the  taxable  prop- 
erty in  any  other  port. 
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MunicipAl  OorporstlonB — Oreatlon. 

8.  The  exiBtenee  of  a  port,  created  to  prerent  improvemeiits  on 
the  river  below  the  corporate  limits,  does  not  prevent  the  organiza- 
tion of  a  port  to  include  Ian  is  excluded  from  such  limits. 

From  Coos:  John  S.  Coke,  Judge. 

This  is  a  qurO  warranto  proceeding  by  the  State  of 
Oregon,  upon  the  information  of  L.  A.  Liljeqvist,  dis- 
trict attorney  for  Coos  County,  Oregon,  against  E.  E. 
Johnson,  J.  E.  Norton,  T.  P.  Hanly,  R.  H.  Rosa,  R.  E. 
L.  Bedillion  and  the  Port  of  Bandon,  a  pretended 
municipal  corporation.  From  a  judgment  for  defend- 
ants, the  informant  appeals. 

Affirmed.     Sustained  on  Reheabino. 

For  appellant  there  was  a  brief  and  oral  argument 
by  Mr,  Lawrence  A.  Liljeqvist. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr,  G.  T.  Treadgold,  Mr.  Abner  ff.  Jones,  Mr.  George 
P.  Topping,  Mr.  F.  J.  Feeney,  Mr.  T.  F.  Haggarty  and 
Mr.  William  C.  Chase,  with  an  oral  argument  by  Mr. 
Treadgold. 

Department  2.  Mb  Justice  Eakin  delivered  the 
opinion  of  the  court. 

This  is  an  action  in  quo  warranto  brought  by  the 
district  attorney  of  Coos  County  to  test  the  validity  of 
the  election  creating  the  corporation  of  the  Port  of 
Bandon.  There  are  many  assignments  of  error  going 
to  the  regularity  of  the  election  held  for  its  incorpora- 
tion. Plaintiff  contends  that  the  territory  sought  to 
be  included  in  the  Port  of  Bandon  includes  parts,  but 
less  than  all,  of  several  precincts,  and  questions  the 
sufficiency  of  the  posting  of  notices  of  election,  they  be- 
ing posted  by  private  parties ;  that  many  of  the  judges 
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and  clerks  of  election  had  removed  from  the  precinct 
or  were  otherwise  disqualified  to  serve.  There  is  no 
provision  of  law  for  the  election  of  the  successor  of 
such  judge  or  clerk  until  election  day,  and  the  notices 
of  election  sent  by  the  county  clerk  to  him  could  not  be 
posted  as  directed  unless  it  be  done  by  a  volunteer, 
which  in  this  case  for  the  purpose  of  posting  them  a 
committee  of  the  promoters  of  the  Port  of  Bandon  was 
appointed  to  post  them  in  all  places  where  ptherwise 
there  would  have  been  none  posted;  and  this  is  com- 
plained of  as  being  illegal  and  rendering  the  election 
void. 

1.  If  the  notices  emanated  from  the  proper  source 
and  have  been  displayed  in  public  places  for  the  desig- 
nated time,  which  seems  to  have  been  done  in  this  case, 
it  would  appear  to  be  immaterial  who  posted  them.  It 
is  so  held  by  Mr.  Justice  Moore  in  State  v.  Sengstacken, 
61  Or.  455  (122  Pac.  292,  Ann.  Gas.  1914B,  230). 

2.  It  is  also  assigned  as  error  that  the  notices  were 
posted  in  the  precinct,  but  outside  the  boundaries  of 
the  proposed  port,  and  in  some  cases  the  polling  place 
was  also  outside  the  port ;  but  the  only  provision  of  law 
for  the  posting  of  notices  in  the  precinct  considers  each 
precinct  the  unit  and  regards  it  as  an  integral  part  of 
the  whole  county,  and  such  posting  is  designed  and 
presumed  to  inform  all  the  voters  of  such  precinct, 
even  when  posted  outside  the  district  sought  to  be  in- 
corporated: Roesch  V.  Henry,  54  Or.  230  (103  Pac. 
439).  In  case  of  a  general  election  it  is  presumed  to 
give  notice  to  every  voter,  and,  until  some  more  direct 
and  definite  mode  is  prescribed  for  giving  it,  such  no- 
tice is  the  only  one  that  can  be  given,  and  was  in  fact 
notice  to  the  voters. 

3.  Also,  it  is  objected  that  the  polls  were  not  kept 
open  from  8  a.  m.  until  8  p.  m.  on  election  day ;  but  for 
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euch  neglect,  to  render  the  election  void,  it  slionld  ap- 
pear that  voters  were  by  reason  thereof  deprived  of 
their  right  to  vote.  The  failure  of  the  notice  to  specify 
that  the  polls  would  be  open  until  8  p.  m.  could  mislead 
no  one.  The  notice  specified  that  it  would  be  open  un- 
til 7  p.  M.,  and  as  there  seems  to  have  been  no  crowding 
at  the  polls,  or  proof  that  anyone  was  too  late  to  cast 
a  vote,  the  objection  has  no  merit. 

4.  The  important  question  raised  in  this  controversy 
is  that  the  Port  of  Coquille  River  heretofore  organized, 
although  not  containing  within  its  boundaries  the 
whole  territory  of  the  Coquille  River  basin,  there  being 
about  25  miles  of  the  river  and  bay  not  included  in  its 
boundaries,  was  given  control  of  the  river  and  bay  and 
harbors  between  the  boundaries  of  the  port  and  the 
sea,  and  that  such  control  is  exclusive  of  any  other  port 
by  virtue  of  the  terms  of  Section  6121,  L.  O.  L.  The 
Port  of  Bandon  includes  all  that  territory  along  the 
Coquille  River  below  the  Port  of  Coquille  River;  but 
the  control  of  the  river  beyond  the  limits  of  the  port 
to  the  sea  is  principally  for  the  purpose  of  improv- 
ing it,  and  there  can  be  but  little  conflict  in  that  re- 
gard if  both  proceed  to  make  improvements  as  each 
can  spend  only  its  own  money.  The  Port  of  Coquille 
River  includes  territory  on  or  adjacent  to  the  river 
above  the  center  of  sections  28,  29  and  30,  town- 
ship 28  south,  range  12  west,  and  the  center  of  sec- 
tions 25  and  26,  township  28  south,  range  13  west, 
between  which  and  the  sea  there  is  about  25  miles 
of  the  river.  The  question  of  the  good  faith  of  the 
promoters  of  the  Port  of  Coquille  River  in  incor- 
porating only  the  upper  part  of  the  river  and  leaving 
out  much  of  the  taxable  territory,  as  well  as  part  of 
the  river  where  improvements  might  be  beneficial, 
evinces  that  there  must  have  been  some  sinister  pur- 
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pose  in  doing  so;  and  there  is  testimony  tending  to 
show  that  the  purpose  was  to  improve  principally,  if 
not  only,  the  upper  part  of  the  river  and  maintain  the 
control  of  such  improvement.  Thus  the  Port  of  Co- 
quille  River  should  have  no  objections  to  another  port 
taking  charge  of  the  improvement  of  the  remaining 
portion  of  the  river  and  bay.  Neither  do  we  think 
such  conflict  probable  or  even  possible.  That  situation 
exists  on  the  Columbia  River  where  the  Port  of  Port- 
land includes  only  part  of  Multnomah  County,  and  in 
its  charter  it  is  given  full  control  of  the  river  between 
the  city  and  the  sea.  The  Port  of  Columbia  includes 
Columbia,  Clatsop  and  Multnomah  Counties,  which 
give  it  control  also  of  the  Columbia  below  the  Port  of 
Portland.  It  was  first  given  a  charter  by  the  legisla- 
ture, but  that  was  held  unconstitutional  as  in  violation 
of  Section  2  of  Article  XI  of  the  Constitution,  as 
amended  in  1906,  forbidding  the  legislature  by  special 
enactment  to  create  a  municipality.  The  court  says: 
^^But  for  this  constitutional  amendment  the  enactment 
could  possibly  be  sustained**:  Farrell  v.  Port  of 
Columbia,  50  Or.  169  (91  Pac  546,  93  Pac.  254).  And 
it  haft  been  since  incorporated  by  an  initiative  act, 
and  there  seems  to  be  no  conflict  nor  any  question 
raised  as  to  the  legality  of  either. 

5.  As  to  the  assignments  of  error  30,  31  and  32,  in- 
volving the  question  of  the  Port  of  Bandon  including 
territory  draining  into  some  other  basin,  the  evidence 
tends  strongly  to  establish  that  the  Port  of  Bandon 
does  not  include  any  territory  that  drains  into  the  Port 
of  Coos  Bay  or  the  Port  of  Coquille  River ;  and  in  any 
event  the  trial  court  found  in  favor  of  defendant  upon 
that  question,  and  that  is  controlling  here. 

6.  We  give  but  little  weight  to  the  contention  that 
the  statute  provides  the  County  Court  shall  call  a 


90  Statb  v.  Johnson.  [76  Or. 


special  election  to  be  held  not  less  than  40  days  nor 
more  than  60  days.  These  words,  '^not  less  than  40 
days  nor  more  than  60  days/*  should  have  preceded 
the  clause  '^ shall  call  a  special  election,"  and  all 
diflSculty  would  have  been  avoided.  One  cannot  read 
the  statute  and  not  understand  that  it  refers  to  the 
length  of  time  a  call  must  be  made  proceeding  the  day 
fixed  for  the  election. 

We  find  no  error  in  the  proceedings  of  the  Circuit 
Court,  and  the  judgment  is  affirmed.         AFFmMED. 

Mb.  Chief  Justice  McBbide^  Ma.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 

Mb.  Justice  MgNaby  taking  no  part  in  the  considera- 
tion of  this  case. 


Former  opinion  sustained  April  20,  1915. 

On  Petition  fob  Beheabino. 

(147  Pac.  926.) 

In  Banc.  Mb.  Justice  McBbidb  delivered  the  opin- 
ion of  the  court. 

7.  Upon  rehearing  it  is  insisted  that  a  large  scope  of 
territory  not  forming  a  part  of  the  watershed  of  the 
Port  of  Band  on  is  included  within  its  boundaries,  and 
that  its  northern  boundary  includes  lands  forming 
part  of  the  watershed  of  Coos  Bay.  The  maps  pre- 
sented are  confessedly  inaccurate,  and  it  appears 
probable  that  a  small  portion  of  land  upon  the  north 
is  so  included;  but  the  quantity  is  so  negligible  com- 
pared with  the  whole  area  of  the  proposed  port  that  ita 
inclusion  could  have  had  no  appreciable  effect  on  the 
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election,  and  does  not  infringe  npon  the  taxable  proi)- 
erty  in  any  other  port.  It  may  well  be  that  if  the  own- 
ers of  property  so  included  should  refuse  to  pay  taxes 
to  the  Port  of  Bandon,  or  themselves  raise  the  ques- 
tion as  to  their  improper  inclusion  within  the  port,  the 
courts  would  afford  them  relief,  not  by  declaring  the 
whole  proceedings  void,  but  by  declaring  such  prop- 
erty to  be  outside  the  limits  beyond  which  the  port 
could  be  legitimately  extended. 

8.  A  larger  area  of  land  whose  streams  flow  into  the 
Coquille  River  above  the  Port  of  Bandon,  and  empty 
into  that  stream  within  the  territorial  limits  of  the 
Port  of  Coquille,  is  also  included.    The  situation  here 
is  peculiar.    Both  ports  are  situated  upon  the  same 
river,  and  the  watershed  of  one  is  in  a  sense  the  water- 
shed of  the  other;  that  is,  the  streams  flowing  through 
the  Port  of  Coquille  empty  into  the  Coquille  River, 
upon  the  lower  waters  of  which  is  situated  the  Port  of 
Bandon.     The  Port  of  Coquille,  which  seems  to  have 
had  for  one  of  its  purposes  rather  the  prevention  of 
improvements  upon  the  lower  river  than  in  good  faith 
improving  it,  did  not  include,  as  it  might  have  done, 
these  lands  now  included  in  the  Port  of  Bandon ;  and 
as  they  form  part  of  the  watershed  of  both  ports  they 
were  properly  included  in  the  latter  port.    We  do  not 
believe  that  it  was  ever  the  intention  of  the  legislature 
to  permit  the  settlers  upon  an  insignificant  portion  of 
a  tidal  stream  to  put  a  belt  across  it  at  its  headwaters, 
do  little  or  nothing  themselves,  and  prevent  other  com- 
munities lower  down  from  making  extensive  and  bona 
fide  improvements.    If  the  law  should  be  so  inter- 
preted, a  dozen  men  owning  a  section  of  land  upon  a 
navigable  stream  could  organize  a  *'port"  and  prevent 
legitimate  improvement  of  the  stream  by  large  com- 
munities above  or  below. 
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The  evidence  in  this  case  tends  to  show  that  the 
organizers  of  the  Port  of  Coquille  never  intended,  and 
do  not  now  intend,  to  make  substantial  inxprovements 
on  the  river  below  the  boundaries  of  the  port;  that 
they  object  to  having  the  large  communities  below  an- 
nexed to  them;  and  we  are  satisfied  they  are  seeking 
to  use  the  power  of  the  state  to  prevent  the  improve- 
ment of  the  lower  river.  Since  the  communities  below 
the  Port  of  Coquille  cannot  be  annexed  to  that  port 
without  its  consent,  and  it  is  plain  that  such  consent 
will  never  be  given,  their  only  remedy  was  to  form  a 
port  of  their  own,  and  this,  for  the  reasons  given  in 
our  former  opinion,  we  think  they  had  a  right  to  do, 
and  that  the  Port  of  Bandon  is  a  legally  organized 
port.  Affirmed. 

FoBBCBB  Opinion  Sustained  on  Beheasing. 


Argued  February  24,  affirmed  March  16,  modified  on  rehearing  April 

27,  1915. 

WILEY  V.  WHITNEY, 

(146  Pae.  1093;  147  Pae.  938.) 

Appeal  and  Error — GronndB  of  Bevlew — ^Presentation  in  Lower  Court. 

1.  In  an  equity  suit,  where  defendants  made  no  showing  that 
they  were  misled  by  the  statement  of  facts  in  the  reply,  the  fact 
that  the  reply  was  a  departure  from  the  complaint  is  no  ground 
for  reversal. 

Dower— Mortgage  as  Bar. 

2.  A  husband  and  wife  acquired  a  donation  land  claim.  The  wife 
died,  and  the  husband  married  plaintifiP.  Thereafter  the  husband, 
plaintiff  joining,  mortgaged  his  undivided  half  of  the  claim.  Held, 
that,  a  patent  having  been  issued  to  the  husband  for  the  south 
half  of  the  claim,  the  mortgage  lien  attached  only  to  the  undivided 
half  of  the  south  half  of  the  claim,  and,  notwithstanding  foreclosure, 
plaintiff  was,  upon  the  husband's  death,  vested  with  a  dower  estate 
in  an  undivided  half  of  the  south  half  of  the  claim. 

Dseds — ^Ezecntlon — ^Requisites. 

3.  A  written  instrument,  not  sealed,  witnessed,  or  acknowledged, 
is  insufficient  to  convey  title. 
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£lortgagc8— Foreclosure— strict  Foreclosure. 

4.  Where  an  attorney  agreed  to  advance  money  to  buy  in  the 
ftate'f  claim  against  plaintilTB  land,  and  plaintiff  agreed  that,  if 
■he  did  not  reimburse  him  within  a  stipulated  time,  he  should  be- 
come entitled  to  that  portion  of  the  land,  there  was  a  confidential 
relation  between  the  parties,  and  plaintiff's  rights  to  the  land  could 
be  barred  only  by  a  strict  foreclosure. 

From  Linn :  William  Galloway,  Judge. 

Department  2.     Statement  Peb  Curiam:. 

This  is  a  suit  by  Elizabeth  Wiley  against  J.  J.  Whit- 
ney, Lizzie  Whitney,  Arthur  Stitts,  Fred  Wadtli  and 
Will  Putnam. 

The  substance  of  the  complaint  is  that  the  plaintiff, 
Elizabeth  Wiley,  is  and  at  all  the  times  stated  has  been 
the  owner  in  fee  of  the  donation  land  claim  of  Andrew 
and  Lucy  Wiley,  in  Linn  County,  Oregon,  containing 
321.75  acres,  and  that  she  is  in  the  sole  possession 
thereof;  that  without  her  consent  the  defendants, 
about  December  10,  1911,  forcibly  entered  upon  the 
land  and  unlawfully  cut  and  removed  therefrom  150 
trees;  that  they  threaten  to  continue  such  trespass, 
and  unless  restrained  they  will  commit  further  waste 
upon  the  premises ;  that  they  unlawfully  claim  an  in- 
terest in  the  real  property,  which  claim  is  without 
right;  and  that  the  plaintiff  has  no  plain,  speedy  or 
adequate  remedy  at  law.  The  prayer  is  that  the  de- 
fendants be  required  to  set  forth  the  nature  of  their 
claim;  that  it  may  be  decreed  to  be  invalid,  and  that 
the  plaintiff  is  the  owner  in  fee  of  the  land ;  that  she 
recover  $3,000  as  treble  damages  for  the  trespass ;  and 
for  such  other  and  further  relief  as  may  be  equitable. 

The  effect  of  the  answer,  after  denying  the  material 
averments  of  the  complaint,  is  that  Andrew  Wiley  and 
Lucy  Wiley,  his  then  wife,  settled  upon  the  real  prop- 
erty described  in  the  complaint  as  their  donation  land 
claim;  that  Lucy  died,  and  Andrew  remarried  Eliza- 
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beth,  the  plaintiff;  that  he  and  his  second  wife,  on 
February  22, 1870,  executed  to  the  board  of  school  land 
commissioners  a  mortgage  of  the  undivided  half  of  the 
claim,  to  secure  the  payment  of  $1,000 ;  that  it  was  the 
intention  of  the  mortgagors,  when  the  lien  was  created, 
that  it  should  be  an  encumbrance  upon  the  husband's 
half  of  the  donation  land  claim  when  his  separate  es- 
tate in  the  premises  was  legally  set  off  to  him ;  that  on 
March  23,  1874,  by  consideration  of  the  Circuit  Court 
of  the  State  of  Oregon  for  Linn  County,  the  lien  of 
the  mortgage  was  duly  foreclosed,  and  the  real  prop- 
erty decreed  to  be  sold  to  satisfy  the  sum  of  $1,122.21, 
with  interest  from  that  time  at  the  rate  of  10  per  cent 
per  annum ;  that  on  March  18,  1881,  the  United  States 
granted  to  Andrew  Wiley  the  south  half  of  the  dona- 
tion land  claim  and  to  the  heirs  of  Lucy  Wiley  the  north 
half;  that,  no  enforced  sale  of  the  land  having  been 
made,  the  board  of  school  land  commissioners  on 
March  13, 1882,  upon  due  service  of  process,  obtained  a 
supplemental  decree  authorizing  the  issuance  of  an 
order  of  sale  of  the  premises  to  satisfy  the  sum  of 
$2,019.60  then  due,  and  the  further  sum  of  $69.97  as 
costs  and  disbursements ;  that  a  writ  was  issued  to  the 
sheriff  of  that  county,  who  on  May  26,  1882,  duly  sold 
to  the  board  of  school  land  commissioners  the  un- 
divided half  of  the  donation  land  claim  for  the  siun  of 
$1,600;  that  the  sale  was  duly  confirmed,  and,  no  re- 
demption having  been  made,  the  sheriff  on  August  31, 
1893,  executed  to  the  purchaser  a  deed  of  the  mort- 
gaged premises;  that  on  September  16,  1907,  and  for 
more  than  10  years  prior  thereto,  the  State  of  Oregon 
claimed  to  be  and  was  the  owner  in  fee  and  in  the 
possession  of  the  south  half  of  the  donation  land  claim 
of  Andrew  Wiley  and  wife ;  that  at  the  time  last  men- 
tioned the  plaintiff  requested  the  defendant  J.  J.  Whit- 
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ney  to  purchase  that  land  from  the  state^  to  take  the 
title  in  his  own  name,  and  pay  for  the  premises  his 
own  money,  which  necessary  sum  she  agreed  to  repay 
on  or  before  January  1,  1908,  with  interest  and  ex- 
penses, and  then  subscribed  her  name  to  a  writing  to 
that  effect,  in  which  it  was  stipulated,  "And  in  the 
event  I  fail  to  pay  the  said  J.  J.  Whitney  as  above 
stated,  then  in  that  event  I  do  hereby  promise  and 
agree  to  surrender  all  right  or  rights  I  have  to  the 
aforesaid  land  and  premises  to  the  said  J.  J.  Whit- 
ney^'; that  thereupon  he  purchased  the  land  from  the 
state,  paying  therefor,  of  his  own  money,  $1,000,  which 
sum  was  then  the  reasonable  value  of  the  premises, 
and  the  deed  was  executed  to  him ;  that  he  immediately 
notified  the  plaintiff  of  what  he  had  thus  done,  and  if 
she  had  repaid  him  the  money,  interest  and  expenses 
within  the  time  specified  he  would  have  executed  to  her 
a  good  and  sufficint  deed  to  the  land;  that  she  failed 
and  refused  to  pay  any  part  of  such  sum  at  any  time ; 
that  by  the  terms  of  the  writing  last  mentioned  time 
was  made  of  the  essence  of  the  agreement,  and  by 
reason  of  the  plaintiff's  failure  and  refusal  to  make  the 
payments  agreed  upon  she  surrendered  all  her  right 
to  or  interest  in  the  land,  and  in  consequence  thereof 
the  defendant  J.  J.  Whitney,  since  his  purchase  from 
the  state,  has  been  the  owner  of  the  real  property,  and 
in  the  open,  notorious  and  exclusive  possession  thereof 
under  a  claim  of  title  thereto  in  fee ;  and  that  the  only 
trees  cut  by  either  of  the  defendants  have  been  severed 
from  the  south  half  of  the  donation  land  claim. 

For  a  second  defense  it  is  averred,  in  substance,  that 
the  defendant  J.  J.  Whitney  and  his  grantors  have 
been  in  the  exclusive,  uninterrupted,  adverse  posses- 
sion of  the  south  half  of  the  donation  land  claim  since 
August  31, 1893,  when  the  sheriff's  deed  was  executed 
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to  the  State  of  Oregon,  and  that  whatever  trees  have 
been  felled  by  either  of  the  'defendants  have  been  cut 
from  that  part  of  the  claim.  The  prayer  of  the  answer 
is  that  J.  J.  Whitney  be  decreed  to  be  the  owner  in  fee 
of  the  south  half  of  the  claim,  that  the  plaintiff  be 
enjoined  from  interfering  therewith  or  asserting  any 
claim  thereto,  adverse  to  his  title,  and  for  such  further 
relief  as  may  seem  proper. 

The  reply  contradicted  some  of  the  statements  of 
new  matter  in  the  answer,  and  further  averred  sub- 
stantially that  for  more  than  25  years  the  plaintiff  had 
been  in  the  open,  notorious  and  adverse  possession  of 
the  entire  donation  land  claim.  A  further  reply  states 
in  effect  that  for  more  than  15  years  prior  to  January 
1,  1908,  and  ever  since  that  time,  the  plaintiff  has  been 
the  owner  in  fee  of  the  entire  donation  land  claim ;  that 
she  is  quite  aged,  and  has  no  knowledge  of  legal  mat- 
ter, while  the  defendant  J.  J.  Whitney  has  practiced 
law  in  Oregon  many  years,  and  is  thoroughly  conver- 
sant with  business  transactions;  that  for  a  long  time 
prior  to  January  1,  1908,  he  acted  as  counsel  and  at- 
torney for  her  in  legal  and  business  matters,  and  she 
implicitly  relied  upon  him ;  that  during  the  year  1907 
he  was  acting  in  that  capacity  for  her  and  advised  her 
as  to  the  condition  of  her  title  to  the  land,  saying  he 
would  investigate  the  claim  of  the  state  thereto  and 
ascertain  what  sum  would  be  required  to  secure  a  relin- 
quishment of  its  rights  to  the  premises  and  thereby 
remove  a  cloud  from  her  title;  that  on  September  16, 
1907,  and  while  he  was  acting  as  attorney  and  coun- 
selor for  her,  she  engaged  him  to  secure  from  the 
board  of  school  land  commissioners  an  acquittance  of 
the  interest  of  the  State  of  Oregon  in  the  premises 
upon  the  best  possible  terms,  and  agreed  to  repay  him 
the  sum  of  money  necessarily  laid  out  for  that  purpose. 
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together  with  such  other  sums  as  might  necessarily  be 
incurred  by  him ;  that  acting  as  her  agent  and  attor- 
ney, and  not  otherwise,  he  paid  $1,000  to  the  State  of 
Oregon  for  its  relinquishment  of  all  claims  to  her  land ; 
that  he  falsely  and  fraudulently  represented  to  her 
that  in  order  to  remove  the  cloud  from  the  title  the 
application  to  the  board  of  school  land  commissioners 
**has  to  go  through  a  kind  of  process  of  law,'*  and 
relying  upon  that  statement  she  was  induced  to  allow 
him  to  take  the  relinquishment  in  his  own  name,  and 
he  now  holds  the  title  as  trustee  for  her  and  not  other- 
wise; that  as  soon  as  she  learned  he  had  secured  the 
title,  she  offered  to  pay  him  $1,000  and  all  other  ex- 
penses that  he  had  necessarily  incurred,  but  he  then 
and  ever  since  refused  to  accept  the  money,  or  to  exe- 
cute to  her  a  deed  of  the  land ;  that  at  all  times  since 
hearing  of  the  execution  of  the  relinquishment  she  had 
been  ready,  able  and  willing  to  repay  the  sum  of  $1,000 
and  all  other  expenses  he  had  incurred;  that  he  has 
no  title  to  the  premises  in  his  own  right,  and  the  inter- 
est which  he  has  therein  is  held  in  trust  for  her;  and 
that  when  the  title  was  thus  obtained  by  him  the  value 
of  the  south  half  of  the  donation  land  claim  then  was 
and  now  is  many  times  the  sum  which  he  paid  out. 
The  prayer  of  the  reply  is  for  a  decree  as  set  forth  in 
the  complaint. 

A  motion  to  strike  out  the  second  further  and  sepa- 
rate reply,  because  the  averments  so  objected  to  con- 
stituted a  departure  from  the  allegations  of  the  com- 
plaint, was  denied.  Thereupon  a  demurrer,  interposed 
to  that  part  of  the  final  pleading  and  based  on  the  same 
ground,  was  overruled.  The  cause  was  tried,  and  from 
the  evidence  given  the  court  made  findings  of  fact  and 
of  law,  and  thereupon  decreed  that  the  plaintiff  was 
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the  owner  in  fee  of  the  entire  donation  land  claim ;  that 
neither  of  the  defendants  had  any  estate  or  interest  in 
the  premises,  except  the  lien  of  the  defendant  J.  J. 
Whitney;  that  the  plaintiff  had  sustained  damages  in 
the  smn  of  $150  by  the  cutting  and  removal  of  trees 
from  her  land ;  that  the  defendant  J.  J.  Whitney  had 
a  lien  on  the  south  half  of  the  claim  to  secure  the  sum 
of  $1,000,  with  interest  from  October  22,  1907,  and 
$150  as  attorneys'  fees,  amounting  to  $1,369.33,  which 
sum  was  to  draw  interest  from  April  20, 1914,  the  date 
of  the  decree,  until  paid ;  that  upon  the  plaintiff 's  pay- 
ment of  that  amount  to  the  clerk  of  the  trial  court 
within  60  days  J.  J.  Whitney  should  execute  to  her  a 
deed  of  the  premises,  and  upon  his  failure  so  to  do 
the  decree  should  stand  in  lieu  thereof.  From  this 
decree  the  defendants  appeal. 

Apfibmed.    Modified  on  Behbabing. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  WiUicnn  R.  Bilyeu,  Mr.  William  8.  Risley  and  Mr. 
John  J.  Whitney,  with  oral  arguments  by  Mr.  Bilyeu 
and  Mr.  Risley. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  W.  S.  McFadden  and  Mr.  Arthur  Clarke. 

Opinion  Peb  Cubiam. 

1.  Whether  the  allegations  of  the  complaint  and  the 
reply  are  so  inconsistent  as  to  amount  to  a  variance 
is  unimportant.  A  statement  of  matter  in  a  reply,  set 
forth  as  a  cause  of  suit,  which  averments  do  not  am- 
plify, support  or  fortify  the  allegations  of  the  com- 
plaint, cannot  be  so  prejudicial  in  a  suit  in  equity, 
where  the  issues  are  tried  by  the  court,  as  in  an  action 
at  law,  where  the  disputed  questions  to  which  the  par- 


April,  1915.]  Wduby  v.  WHiTNBnr.  99 

- 

ties  have  narrowed  their  several  averments  are  to  be 
tried  by  a  jury:  Brown  v.  Baker,  39  Or.  66  (65  Pac. 
799,  66  Pac.  193).  No  showing  was  made  at  the  trial 
that  the  defendants  were  misled  by  the  statement  of 
facts  in  the  reply  that  were  not  set  out  in  the  complaint. 
The  action  of  the  court  in  denying  the  motion  to  strike 
out  parts  of  the  reply,  and  in  overruling  the  demurrer 
to  a  portion  of  that  pleading,  will  not  be  reviewed. 

2-4.  Although  the  reply  seems  to  recognize  the  de- 
fendant J.  J.  Whitney  as  holding  the  legal  title  to  the 
south  half  of  the  donation  land  claim  in  trust  for  the 
plaintiff,  she  undoubtedly  had  such  an  estate  in  the 
premises,  as  will  be  hereinafter  stated,  as  to  enable 
her  to  enjoin  a  trespass  upon  the  land  and  to  have  an 
alleged  adverse  claim  of  title  determined.  A  careful 
examination  of  the  evidence  shows  that  the  defendant 
J.  J.  Whitney  as  the  plaintiff's  attorney  advised  hier 
as  to  what  she  should  do  in  order  to  protect  her  ad- 
verse possession  of  the  land  against  the  claims*  of  the 
state.  Thus  in  a  letter  which  he  wrote  her  April  14, 
1903,  he  says : 

**Your  favor  of  the  13th  inst.  at  hand  and  content^ 
noted.  There  is  nothing  we  can  do,  except  you  want  to 
hold  possession  and  see  that  whoever  purchases  said 
premises  are  kept  out  of  possession,  which  will  f6i*ce 
them  to  bring  suit  of  ejecfanent  against  you. " 

In  a  letter  written  to  the  plaintiff  February  10, 1904, 
he  stated: 

**You  are  relying  on  holding  under  the  statute  of 
limitations,  and  all  you  have  to  do  is  to  watch  your- 
self and  the  land  and  be  sure  and  keep  possession,  and 
if  you  do  as  I  have  directed  you  there  wUl  be  no  trouble 
about  your  retaining  possession.  If  I  find  out  at  any 
time  that  there  is  a  move  on  foot  to  your  disadvantage,^ 
I  will  notify  you.** 


• .  ■  > 
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Januaiy  9,  1907,  he  wrote  her  as  follows : 

**I  was  in  Salem  yesterday,  and  whilst  there  I  had  a 
talk  with  Crawford,  the  Attorney  General,  also  with 
Mr.  West,  the  clerk  of  the  state  land  board,  with  vegard 
to  the  land  that  is  in  dispute  between  yon  and  the 
school  fund.  Crawford  had  before  him  a  partial  ab- 
stract furnished  to  him  by  Weatherford  &  Wyatt,  un- 
der which  they  claim  title  to  the  land  under  a  sheriff's 
deed  made  by  C.  C.  Jackson  to  the  school  board.  I 
have  thought  the  matter  over  as  close  as  I  could,  and 
I  have  come  to  this  conclusion  that  the  best  way  for  us 
to  proceed  is  for  you  to  make  me  a  quitclaim  deed  for 
the  land  sold  by  Sheriff  Jackson  to  the  school  board. 
I  am  of  the  opinion  that,  if  I  have  such  a  deed  from 
you,  I  can  take  the  deed,  and  go  before  the  land  board, 
and  make  a  deal  with  them  by  which  I  can  get  them  to 
relinquish  their  rights.  If  I  can  do  that,  that  will 
straighten  the  title  so  far  as  the  school  board  is  con- 
cerned. Then  after  th^t  we  can  get  the  matter  settled 
between  the  heirs  of  Andrew  Wiley  and  yourself.  By 
so  doing  the  land  will  be  in  a  condition  by  which  you 
can  sell  it  and  a  good  title  can  be  made.  I  can  pre- 
pare the  quitclaim  from  the  description  in  the  sheriff's 
deed.  •  I  am  of  the  opinion  that  this  is  the  cheapest 
and  best  plan  that  I  can  think  of  to  straighten  up  that 
title.  Please  let  me  hear  from  you  at  your  earliest 
convenience  and  oblige." 

He  sent  her  a  letter  January  30, 1907,  saying : 

**I  wrote  you  some  time  since  in  relation  to  the  un- 
settled condition  of  the  title  of  160  acres  of  your  home 
place,  and  in  that  letter  I  suggested  to  you  that  it 
might  be  well  for  you  to  give  me  a  quitclaim  deed  of 
your  right  in  that  160  acres.  My  only  object  in  that 
was  to  arm  myself  in  such  a  way  that  I  could  deal 
directly  with  the  school  board.  Since  writing  that  let- 
ter they  have  ordered  an  abstract  made  of  your  ranch 
for  the  purpose  of  testing  what  rights  you  have  in  that 
piece  of  land.  I  am  going  to  Salem  in  a  few  days  for 
the  purpose  of  appearing  before  the  board  on  some 
other  business,  and  while  I  am  there  this  matter  of 
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yours  will  come  up,  and  I  want  to  say  to  the  board  that 
I  will  represent  you  in  any  shape  tiiat  they  see  fit  to 
attempt  to  oust  you  of  your  rights.  I  don't  care  for 
the  deed.  I  simply  want  the  authority  to  represent 
you  in  the  matter.  I  remember  very  well  what  our 
talk  was  concerning  your  writing  to  each  one  of  the 
heirs  for  the  purpose  of  your  securing  a  quitclaim  deed 
from  them.  We  may  have  to  act  in  fiiis  matter  before 
you  could  possibly  secure  quitclaim  deeds  from  the 
Andrew  Wiley  heirs.  I  want  to  prevent  if  I  can  the 
board  doing  anything  that  would  be  detrimental  to 
your  interests  or  to  the  interests  to  the  Wiley  heirs. 
If  you  want  me  to  look  after  your  interests  before  the 
board,  and  if  you  will  write  me  to  that  effect,  I  will 
watch  the  matter  for  you,  and  if  there  is  anything  to 
be  done  I  will  look  after  it  promptly.  I  would  like  to 
know  what  you  will  quitclaim  your  interest  in  the  160 
acres  of  land  that  was  sold  to  the  school  board  a  good 
many  years  ago.  I  simply  refer  to  your  interests,  and 
not  to  the  interests  of  the  school  board  or  the  interests 
of  the  Wiley  heirs.  If  I  bought  your  interests,  I  would 
expect  to  have  to  buy  the  interests  of  the  Andrew 
Wiley  heirs  in  said  land,  and  I  would  also  have  to 
settle  with  the  school  board  for  every  right  they  have 
in  said  land.  Please  let  me  hear  from  you  at  your 
earliest  convenience  and  oblige.'' 

On  the  18th  of  June,  1907,  in  a  letter  which  he  wrote 
the  plaintiff  he  said  in  part : 

**I  was  in  Salem  yesterday.  I  saw  the  Governor, 
and  he  showed  me  a  written  opinion  from  A.  M.  Craw- 
ford, the  Attorney  General,  which  gave  the  history  of 
the  title  of  the  land  claimed  by  the  school  board  that 
belonged  to  the  Wiley  estate.  *  *  I  informed  the  Gov- 
ernor that  I  would  represent  you  in  said  litigation 
and  we  would  claim  the  land  under  adverse  posses- 
sion. ' ' 

When  the  plaintiff  and  her  attorney  agreed  that  he 
should  obtain  from  the  state  a  relinquishment,  he 
wrote  and  she  signed  a  memorandum  which  reads : 
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'*  Foster,  Oregon,  Sept.  16,  1907. 
**It  is  hereby  understood  and  agreed  by  and  between 
Mrs.  Elizabeth  Wiley  and  J.  J.  Whitney  that  in  the 
event  the  said  J.  J.  Whitney  settles  with  the  state  land 
board  and  pays  said  board  in  full  for  the  south  half 
of  the  D.  L;  C.  of  Andrew  Wiley  and  Lucy  Wiley, 
his  wife,  the  same  being  notification  No.  7630,  ana 
claim  No.  50,  Tp.  13  S.,  R.  1  east,  and  claim  No.  43, 
that  in  that  event  I  promise  and  agree  to  pay  the  said 
J.  J.  Whitney  the  amount  of  money  he  pays  said  board, 
principal  and  interest,  and  the  expenses  of  making 
said  settlement,  on  or  before  the  1st  day  of  January, 
A.  D.  1908,  and  in  the  event  I  fail  to  pay  the  said  J.  J. 
Whitney, .  as  above  stated,  then  in  that  event  I  do 
hereby  promise  and  agree  to  surrender  all  right  or 
rights  I  have  to  the  aforesaid  land  and  premises  to  the 
said  J.  J.  Whitney.  Elizabeth  Wilby." 

September  27,  1907,  the  defendant  again  wrote  the 
plaintiff  as  follows : 

**I  have  seen  and  talked  with  the  state  land  board 
and  I  think  I  can  settle  with  said  board  in  a  satisfac- 
tory manner.  I  have  notified  said  board  that  I  would 
be  in  Salem  on  next  Wednesday  for  the  purpose  of 
settling  said  matter.  If  I  get  the  business  straight- 
ened up  at  that  time,  it  will  save  the  state  board  the 
necessity  of  bringing  a  suit  to  recover  said  land." 

He  wrote  her  November  10,  1907,  saying : 

**I  settled  with  the  school  board  for  the  south  half 
of  the  D.  L.  C.  of  Andrew  Wiley  and  wife,  and  I  took 
a  deed  from  them  for  said  land.  I  have  made  a  copy 
of  the  map  made  by  the  abstractors  of  the  D.  L.  C.  of 
Andrew  Wiley  and  wife.  Inclosed  please  find  the 
same.  You  will  see  from  the  map  how  the  land  is 
divided.  Now,  I  think  that  the  long  narrow  strip 
ought  to  go  with  the  land  I  bought  of  the  school  board. 
At  least  it  would  put  both  tracts  of  land  in  better 
shape,  provided  the  ranch  is  divided.  Now  I  am  will- 
ing to  sell  out  my  interests  in  said  ranch  to  you,  or  if 
we  can  agree  I  am  willing  to  buy  of  you  that  long  nar- 
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row  strip,  or  if  you  desire,  and  we  can  agree,  I  am 
willing  to  buy  the  balance  of  your  land  which  is  160.875 
acres.  Please  let  me  bear  from  you,  and  let  we  know 
what  you  will  take  for  the  whole  tract  of  160.875,  or 
what  you  will  take  for  the  40.875  acres  of  land.  The 
strip  is  about  25  rods  wide,  and  I  have  been  so  very 
busy  that  it  was  difficult  for  me  to  get  time  to  write  to 
you  before.    Please  let  me  hear  from  you  and  oblige.'* 

December  20, 1907,  in  another  letter  to  her  he  states : 

*'Your  favor  of  recent  date  at  hand  and  contents 
noted.  I  am  of  the  opinion  that  the  best  way  for  you 
and  I  is  to  have  our  land  surveyed.  We  will  then  be 
able  to  know  exactly  what  each  one  of  us  have  got 
After  that  is  done  I  will  fix  a  price  on  my  land,  and  you 
can  if  you  desire  fix  a  price  on  yours.  I  am  willing  to 
buy  or  sell,  and  I  am  not  particular  about  that.  * ' 

The  mortgage,  it  will  be  recalled,  undertook  to 
create  a  lien  upon  the  undivided  half  of  the  entire  dona- 
tion land  claim.  The  United  States  patent,  which  was 
issued  after  the  mortgage  was  given,  granted  the  north 
half  of  the  claim  to  the  heirs  of  Lucy  Wiley.  There- 
fore, the  lien  attached  only  to  the  undivided  half  of  the 
south  half  of  the  claim.  That  was  the  estate  conveyed 
by  the  sheriff  under  the  decree  of  foreclosure,  and  it 
was  also  the  measure  of  the  interest  granted  by  the 
State  of  Oregon  to  the  defendant  J.  J.  Whitney. 
Though  the  plaintiff  joined  her  husband  in  executing 
the  mortgage,  she,  upon  his  death,  became  vested  with 
a  dower  estate  in  an  undivided  half  of  the  south  half  of 
the  claim,  notwithstanding  the  decree  of  foreclosure. 
The  evidence  also  shows  that  the  plaintiff  secured  deed 
from  heirs  of  Andrew  Wiley,  conveying  to  her  ^t  the 
times  stated  all  their  estate  in  the  entire  donation  land 
claim,  viz.:  Robert  Wiley,  a  son,  December  2,  1882; 
Susan  Davidson,  a  daughter,  July  7, 1885 ;  and  Amanda 
Bexf ord,  a  daughter,  July  5, 1899.    The  writing  which 
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the  plaintiff  signed  September  16,  1907,  agreeing 
to  surrender  all  her  right  in  the  land  to  the  defend- 
ant J.  J.  Whitney  if  she  failed  to  pay  him  at  the  time 
specified  the  money  which  he  was  to  advance  for  her, 
was  not  sealed,  witnessed  or  acknowledged,  and  hence 
was  insufficient  in  law  to  transfer  her  title  in  the 
premises.  The  reply  admits  that  it  was  the  intention 
of  the  mortgagors  and  of  the  board  of  land  commis- 
sioners to  create  and  accept  a  lien  on  the  south  half 
of  the  donation  land  claim.  This  avowal  is  evidently 
binding  upon  the  plaintiff,  but  prior  to  the  filing  of 
her  final  pleading  the  concession  there  made  had  no 
legal  efficacy,  so  far  as  disclosed  by  the  evidence. 

The  defendant  J.  J.  Whitney  did  not  sign  the  memo- 
randum to  which  the  plaintiff  appended  her  name. 
His  failure  to  do  so  is  unimportant,  for  his  engage- 
ment as  her  attorney  would  have  enabled  her  to  main- 
tain a  suit  to  redeem  the  land  from  his  purchase. 
Their  relation  as  attorney  and  client  was  so  confi- 
dential that  her  interests  in  the  land  could  not  have 
been  barred  except  by  a  strict  foreclosure  on  his  part, 
when  the  decree  would  have  provided  that  within  a 
specified  number  of  days  her  title  was  to  be  defeated 
upon  failure  to  pay  the  sum  of  $1,000,  interest,  and 
expenses.  The  duties  and  obligations  of  the  plaintiff 
and  the  defendant  J.  J.  Whitney  were  reciprocal,  and 
although  she  signed  the  memorandum  in  question  she 
could  have  maintained  a  suit  against  him  to  redeem 
even  after  January  1, 1908.  I 

The  decree  complained  of  is  in  the  main  correct 
One -feature  of  the  final  determination  has  neither 
averment  nor  proof  to  support  it.  The  court  awarded 
the  defendant  J.  J.  Whitney  $150  as  attorney's  fees, 
probably  on  the  assumption  that  he  was  entitled  to 
that  sum  for  negotiating  for  the  relinquishment    No 
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appeal  was  taken  by  the  plaintiff  from  that  part  of 
the  decree,  which  in  this  instance  will  be  allowed  to 
stan^  as  given,  since  the  defendant  J.  J.  Whitney  paid 
some  taxes  which  were  a  lien  on  the  premises. 

The  decree  will  therefore  be  affirmed,  with  the 
proviso  that,  imless  'the  sum  awarded  the  defendant  J. 
J.  Whitney  be  paid  to  the  clerk  of  the  lower  court 
by  or  for  the  plaintiff  on  or  before  60  days  from  the 
entry  of  the  mandate  therein,  all  her  right,  title,  inter- 
est and  estate  in  and  to  the  south  half  of  the  donation 
land  claim  be  barred  and  foreclosed. 

Affirmed  on  CoNDmoN. 


Affirmed  witlioat  condition. 

Motion  to  Modify  Deobbb. 

(147  Pae.  938.) 

Opinion  Pbb  Curiam. 

In  the  former  opinion  in  this  cause  the  plaintiff's 
right  to  equitable  relief  is  made  to  depend  upon  her 
payment  to  the  clerk  of  the  lower  court,  within  a  desig- 
nated time,  of  the  sum  determined  to  be  due  from  her 
to  the  defendant.  The  fact  was  overlooked  that  the 
amount  of  money  requisite  for  that  purpose  had  been 
so  deposited,  and  the  decree  is  affirmed  without  con- 
dition. Motion  AijLowed. 

.    Affirmbd  Without  Condition. 
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Argued  Febrnarj  17,  affirmed  March  9,  rehearing  denied  April  27«,  1^15. 

CODY  LUMBER  CO.  v.  COACH. 

(146  Pac.  973.) 

Actloii— <hr088-bill  in  Action  at  Law—- Determining  AU  lasaet. 

1.  Where  the  eross-bill,  in  an  action  at  law,  states  a  good  cause 
of  suit  for  equitable  relief,  and  the  parties  stipulate  to  submit 
to  equity  jurisdiction  of  the  court  to  try  their  cause,  the  court 
properly  proceeds  to  a  determination  of  all  the  matters  at  issue, 
though  the  evidence  does  not  support  the  cross-bill. 

Logs   and  Logging — Contracts— Payments — Boadjustment — ^^'Sawmill 
Tally.** 

2.  Under  a  contract  of  sale  by  W.  to  G.  of  standing  timber,  to  be 
removed  by  C,  providing  for  payments  monthly,  for  the  amount 
removed,  as  shown  by  the  log  scale,  and  for  adjustment  and  final 
determination  semi-annually,  from  the  "sawmill  tally"  (that  is,  the 
tally  kept  at  the  mill),  of  the  amount  removed,  C,  in  whose  hands 
were  the  cutting,  manufacturing  and  marketing  of  the  logs,  having 
^negligently  failed  to  keep  or  preserve  a  sawmill  tally,  cannot  have 
an  adjustment,  as  the  court  can  adopt  no  other  method  of  measure- 
ment than  that  provided  for  by  the  contract,  as  this  would  be  to 
make  a  new  and  different  contract. 

From  Coos :  John  S.  Coke,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  in  equity  by  cross-bill  by  the  Cody 
Lumber  Company,  a  corporation,  against  Arthur  T. 
Coach,  Joseph  W.  Coach  and  Mary  E.  Cary.  The 
facts  are  as  follows: 

On  the  12th  day  of  April,  1913,  the  defendants  herein 
began  an  action  at  law  against  plaintiff  for  the  collec- 
tion of  seven  promissory  notes  aggregating  the  sum 
of  $14,140.81,  with  interest.  Thereafter  the  plaintiff 
herein,  as  defendant  in  such  action  at  law,  filed  an  an- 
swer  to  the  complaint,  and  then  filed  its  cross-bill  in 
equity,  in  which  are  set  up,  among  others,  allegations 
to  the  effect  that  the  promissory  notes,  upon  which  the 
action  at  law  is  based,  were  executed  and  delivered  in 
accordance  with  a  certain  contract  between  the  parties, 
which  contract  is  set  out  in  full.    This  instrument  is  a 
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long  one,  bnt  that  portion  which  is  of  interest  in  this 
discussion  reads  as  follows: 

"This  agreement  made  the  25th  day  of  June,  1906, 
by  and  between  Wm.  Coach,  tiie  party  of  the  iSirst  part, 
and  the  Cody  Lumber  Co.,  a  corporation,  the  party  of 
the  second  part,  witnesseth:  That  the  said  party  of 
the  first  part,  for  and  in  consideration  of  the  cove- 
nants, agreements  and  payments  hereinafter  stipulated 
to  be  performed  and  paid  by  the  said  party  of  the 
second  part,  hereby  agrees  for  himself,  his  heirs,  exec]i- 
tors,  administrators  and  assigns,  to  sell  said  party  pf 
the  second  part  all  the  timber  standing  and  being  on 
the  following  described  premises,  situated  in  Coos 
County,  State  of  Oregon,  and  particularly  described  as 
follows,  to  wit:  [Description  follows.]     And  to  allow 
said  party  of  the  second  part  to  log  off  and  remove  the 
timber  on  said  premises,  and  hereby  granting  said 
party  of  the  second  part  the  right  to  construct  logging 
roads  over  and  through  said  premises  wherever  neces- 
sary and  convenient  in  the  operation  of  removing  said 
timber  until  said  timber  is  removed,  under  the  condi- 
tions and  terms  following,  viz. :  The  said  party  of  the 
second  part  to  pay  said  party  of  the  first  part  one  and 
one-half  dollars  per  thousand  feet  for  all  logs  and  tim- 
ber removed  from  said  premises  under  this  agreement, 
and  to  remove  or  log  off  at  least  twenty  million  feet 
each  year  until  said  premises  are  all  logged  off,  and  in 
case  said  party  of  the  second  part  fails  to  remove 
twenty  million  feet  during  any  one  year,  then  said 
party  of  the  second  part  shall  pay  said  party  of  the 
first  part  the  difference  between  the  amount  due  for 
the  timber  actually  removed  and  thirty  thousand  dol- 
lars, either  in  cash  or  by  notes  of  said  party  of  the 
second  part,  bearing  interest  at  8  per  cent  per  annum, 
from  date,  and  to  be  due  three  months  after  the  dite 
thereof.    Said  amounts  so  paid  in  cash  or  by  notej^  not 
to  be  considered  as  a  forfeiture  but  to  be  credited  when 
paid  on  future  stumpage,  the  said  party  of  the  second 
part  in  no  case  to  pay  more  than  one  and  one-half  dotv 
lars  per  thousand  for  the  timber  on  said  described 
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premises,  whether  still  remaining  thereon  or  removed 
by  said  party  of  the  second  part.  That  the  payments 
shall  be  computed  each  month  from  the  log  scale  to  be 
kept  when  logs  are  delivered  at  the  river,  and  at  the 
end  of  every  six  months,  to  wit,  on  June  30th  and 
December  31st  of  each  year,  the  adjustment  and  final 
determination  of  the  amount  of  timber  removed  to  said 
time,  under  this  agreement,  shall  be  determined  from 
the  sawmill  tally,  except  in  case  where  the  said  party 
of  the  second  part  shall  sell  the  logs,  in  which  case  the 
number  of  feet  sold  in  the  log  shall  be  determined  by 
the  scale  settled  for  by  the  purchaser,  and  that  at  the 
end  of  each  year  the  said  party  of  the  second  part  shall 
settle  in  full  any  differences  or  amounts  remaining 
unpaid,  and  every  deficit  in  amount  cut  as  heretofore 
agreed.  It  being  understood  and  agreed  by  the  parties 
hereto  that  said  party  of  the  second  part  shall  pay  in 
cash  or  by  note  due  in  ninety  days  from  date  thereof, 
with  interest  at  8  per  cent  per  annum  from  due,  for 
the  amount  of  timber  logged  off  said  premises  each 
month  as  shown  by  the  log  scale  for  said  month.'' 

It  is  then  alleged  that  the  notes  sued  upon  ate  a  part 
of.  a  series  of  many  notes  given  by  the  Cody  Lumber 
Company  in  accordance  with  the  terms  of  the  contract 
mentioned,  for  timber  scaled  each  month  at  the  river 
bank ;  that  many  of  such  notes  have  been  paid,  and  all 
of  which  notes  are  subject  to  settlement  and  adjust- 
ment in  accordance  with  the  sawmill  tally,  and  the 
scale  actually  settled  for  by  purchasers  from  the 
Cody  Lumber  Company ;  that  the  total  log  scale  at  the 
river  bank  was  102,941,657  feet  and  the  total  amount 
of  timber  removed  and  logs  sold,  according  to  the  mill 
tally  and  the  scale  of  logs  sold,  upon  which  the  settle- 
ment should  be  based,  was  95,800,108  feet;  and  that 
this  difference  entitles  plaintiff  to  a  credit  of  $10,712.35 
upon  the  notes  which  are  the  subject  of  this  litigation. 
There  are,  of  course,  other  allegations  in  the  cross-bill, 
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but  the  foregoing  is  a  sufficient  statement  for  this  dis- 
cnssion. 

To  this  cross-bill  the  defendants  filed  an  answer  ad- 
mitting the  execution  of  the  contract,  and  that  the 
notes  sued  upon  were  given  in  payment  for  the  timber 
scaled  each  month  in  accordance  with  the  terms  of  the 
contract.  It  is  further  alleged  therein  that  many  logs 
were  lost  in  the  process  of  being  floated  down  the 
river,  by  becoming  detached  from  the  rafts,  by  being 
carried  out  over  the  bar  at  the  mouth  of  the  river,  and 
by  being  wrongfully  appropriated  by  another  mill; 
that  the  contract  was  entered  into  by  the  parties  with 
full  knowledge  and  in  contemplation  of  the  fact  that 
it  was  the  usage  and  custom  of  the  mills  in  that  vicinity 
to  saw  more  lumber  out  of  the  logs  than  the  same 
would  scale  at  the  river  landing. 

A  reply  having  been  filed  in  which  the  new  matter  in 
the  answer  is  denied,  and  containing  new  matter  which 
substantially  joins  issue  with  the  affirmative  allega- 
tions of  the  answer,  it  was  stipulated  in  open  court 
that  plaintiff  and  defendant  submit  to  equity  jurisdic- 
tion of  the  court  to  try  their  cause.  After  a  trial  upon 
the  issues  joined,  there  was  a  judgment  for  the  defend- 
ants for  the  amounts  prayed  for  as  being  due  upon  the 
notes  in  controversy,  and  plaintiff  appeals. 

Affibmed.    Beheasino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  O.  T.  Treadgold  and  Mr.  Abner  Jones,  with  an 
oral  argument  by  Mr.  Treadgold. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  A.  J.  Sherwood  and  Mr.  Lawrence  A.  LUjeqvist, 
-with  an  oral  argument  by  Mr.  Sherwood. 
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Mb.  JusnoE  Benson  delivered  the  opinion  of  the 
court. 

1.  Counsel  for  plaintiff  contends  that,  when  the 
cross-bill  in  equity  is  dismissed,  the  court  has  no  juris- 
diction in  either  the  action  at  law  or  the  suit  in  equity, 
to  render  a  judgment  upon  matters  constituting  a  cause 
of  action  at  law,  and  cites,  in  support  thereof :  Small  v. 
Lutz,  34  Or.  131  (55  Pac.  529,  58  Pac.  79) ;  Finney  v. 
Egan,  43  Or.  3  (72  Pac.  136) ;  Hill  v.  Cooper,  6  Or.  181. 

In  the  case  of  Small  v.  lAitz,  the  court  simply  held 
that,  when  the  cross-bill  does  not  state  facts  entitling 
the  plaintiff  to  equitable  relief,  the  court  does  not  ac- 
quire jurisdiction  but  must  dismiss  the  suit  and  remand 
the  parties  to  their  legal  remedy.  Mr.  Justice  Bean 
in  this  case  says : 

**If  the  cross-bill  had  been  sufficient  to  give  a  court 
of  equity  jurisdiction,  as  the  stipulation  assumes,  the 
decree  tiierein  determining  the  rights  of  the  parties 
would  have  been  conclusive  in  a  law  action  without 
any  stipulation  of  the  parties  to  that  effect. ' ' 

In  the  case  of  Finney  v.  Egan,  43  Or.  3  (72  Pac.  136), 
there  was  no  question  of  the  dismissal  of  a  cross-bill 
involved.  The  court  determined  the  equitable  rights 
of  the  parties,  but  made  no  decree  upon  the  question 
of  damages,  and  this  court  held  that,  in  the  absence  of 
injunction,  the  law  action  might  proceed  for  the  settle- 
ment of  that  issue. 
. ,  . . .  _  .   . . 

In  the  case  of  HUl  v.  Cooper,  6  Or.  181,  the  question 
raised  liere  is  not  in  any  sense  involved. 

In  the  case  at  bar  it  is  conceded  that  the  cross-bUl 
states  a  good  cause  of  suit  for  equitable  relief,  and  the 
trial  court  properly  exercised  its  equitable  jurisdiction 
in  hearing  and  determining  the  issues  raised  by  the 
pleadings.  The  court  did  not  dismiss  the  cross-bill, 
but,  having  heard  the  evidence,  proceeded,  in  accord- 
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ance  with  the  stipulation  of  the  parties,  to  a  final  deter- 
mination of  the  matters  at  issue.  We  must  consider, 
then,  the  final  judgment  of  the  court,  which  might  per- 
haps have  been  more  aptly  termed  a  decree,  and  see 
whether  or  not  it  constitutes  a  correct  determination 
of  the  controversy. 

2.  It  may  be  said  without  hesitation  that  the  con- 
tract provides  that  any  errors,  either  by  way  of  over- 
estimate or  underestimate,  caused  by  inaccuracy  in  the 
landing  scale  of  the  logs,  is  to  be  determined  semi- 
annually from  the  sawmill  tally,  except  where  the 
party  of  the  second  part  shall  sell  the  logs,  in  which 
case  the  number  of  feet  sold  in  the  log  shall  be  deter- 
mined by  the  scale  settled  for  by  the  purchaser.  Plain- 
tifif  contends  that  this  has  not  been  done,  and  that  an 
accounting  had  in  accordance  with  this  clause  of  the 
agreement  would  entitle  it  to  a  deduction  of  about 
$10,712.35  from  the  amount  claimed  by  defendants  as 
due  upon  the  notes.  The  evidence  discloses  that  the 
plaintiff,  for  a  time,  conducted  a  sawmill  of  its  own,  Lq 
which  the  logs  cut  from  defendants'  land  were  manu- 
factured into  lumber;  that  this  mill  was  subsequently 
destroyed  by  fire,  after  which  the  timber  was  sold  to 
various  purchasers  in  the  log,  or  sawed  for  plaintiff 
in  the  mills  of  others.  The  greater  portion  of  the  lum- 
ber manufactured  by  plaintiff  was  shipped  to  Califor- 
nia, and  there  disposed  of,  and  the  measurement 
thereof,  so  far  as  the  record  shows,  was  what  is  termed 
in  the  testimony  the  ** association  tally,'*  and  was 
made  at  the  various  points  in  California  where  the 
lumber  was  delivered.  Plaintiff's  evidence  tends  to 
prove  that  the  measurement  or  tally  referred  to  dis- 
closes a  manufacture  of  about  28,500,000  feet.  The 
evidence  also  discloses  that  the  expression  **  sawmill 
tally"  means  the  amount  of  lumber  cut,  as  shown  by 
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the  tally  made  at  the  mill.  The  ''association  tally'*  is 
therefore  not  the  tally  which  was  agreed  ui>on  by  the 
parties  as  a  basis  of  settlement.  For  a  court  to  adopt 
some  other  method  of  measurement  than  the  one  spe- 
cifically provided  by  the  agreement  of  the  parties 
would  be  to  make  a  new  and  different  contract  from 
the  one  entered  into  by  the  parties,  and  that  is  beyond 
our  power:  9  Cyc  587.  Without  the  sawmill  tally 
there  is  no  complete  record  of  the  quantity  of  logs 
cut,  except  the  ''landing  scale*'  kept  by  plaintiff,  and 
therefore  no  means  provided  whereby  the  court  could 
accomplish  the  accounting  and  settlement  provided 
for  in  the  agreement.  The  cutting,  manufacturing  and 
marketing  of  the  logs  were  all  in  the  hands  of  the 
plaintiff,  and  if,  by  its  own  negligence,  it  has  failed  to 
comply  with  the  terms  of  the  contract  provided  for  its 
own  protection,  it  cannot  complain  if  it  suffers  loss 
thereby. 

There  are  a  number  of  other  questions  discussed  in 
the  briefs,  but,  since  they  are  all  subordinate  to  the 
points  herein  considered,  we  deem  it  unnecessary  to 
enlarge  upon  them. 

The  decree  of  the  trial  court  is  affirmed. 

Affibmed.    Bshsamno  Dbnied. 

Mb.  Chief  Justiob  Moobe,  Mb.  Jubtiob  Bubnbtt 
and  Mb.  Jubtioe  MoBbh>b  concur. 
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Argued    March    16,   eroes-bill    dismissed  April   6,   rehearing  denied 

April  27,  1915. 

BEOWN  V.   FARMERS  &  MERCHANTS'  NAT. 

BANK. 

(147  Pac.  537.) 

Execntlon— Notice  of  Sale — Snillciency  and  Effect 

1.  An  advertisement  of  a  sheriff's  sale  on  execution  reciting 
judgment  in  favor  of  a  creditor  against  certain  debtors,  the  levy 
upon  all  their  right,  title  and  interest  in  the  real  property  described 
by  legal  subdivisions,  divested  the  debtors  of  any  title  to  the  prop- 
erty; the  use  of  the  name,  "Hattie  Brown"  instead  of  "Kittie  Brown" 
not  Titiating  a  prior  sufficient  description,  and  this  independently  of 
Section  241,  L.  O.  L.,  subdivision  4,  which  expressly  makes  a  con- 
firmation of  sale  a  conclusive  determination  of  the  regularity  of  the 
proceedings  for  sale. 

FrandBy  Statute  of — Sufficiency  of  Evidence — Agreement  and  Memo- 
randun  of  Sale. 

2.  Evidence  in  behalf  of  cross-complainant  in  ejectment  claiming 
under  a  contract  for  a  conveyance  by  defendant  bank,  plaintiff's 
grantor,  held  insufficient  to  prove  any  written  agreement  or  memo- 
randum to  convey  the  realty,  as  required  by  Section  808,  L.  O.  L., 
■nbdivision  6. 

SpecUic  Perfonnance-^Oontracta  Enforceable — ^Mutuality. 

3.  Where  there  was  no  such  mutuality  in  the  contract  to  convey 
as  would  have  entitled  the  vendor  bank  to  have  compelled  the 
cross-complainant  as  purchaser  to  pay  the  purchase  price  of  the  land, 
the  alleged  contract  could  not  be  specifically  enforced  against  the 
bank. 

[As  to  mutuality  of  contract,  see  notes  in  7  Am.  Dec.  492;  140 
Am.  St.  Rep.  59.  As  to  necessity  for  and  what  is  mutuality  of 
remedy,  see  note  in  27  Am.  St.  Rep.  173.] 

Yandor  and  Pnrchamr — Offer  and  Acceptance— WithdrawaL 

4.  An  offer  to  convey  realty  until  accepted  is  subject  to  with- 
drawal without  prejudice  to  the  party  making  it,  and  where  the 
alleged  purchaser  knew  nothing  of  the  offer,  there  was  no  prejudice 
in  its  withdrawal,  and  the  vendor  was  not  under  obligation  to  renew 
the  offer. 

[As  to  acceptance  of  option  to  purchase  land,  see  note  in 
118  Am.  St.  Rep.  597.] 

From  Douglas:  James  W.  Hamelton^  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

This  suit  had  its  inception  in  a  cross-complaint  in 
equity  as  a  defense  against  an  action  in  ejectment 

76  0r.— « 
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brought  against  Kittie  Brown  and  others  by  E.  V. 
Weaver,  who  is  a  defendant  herein.  The  bill  alleges, 
in  substance,  that  from  the  death  of  her  father,  Henry 
Wiley,  until  September  16,  1912,  the  plaintiff  occupied 
certain  lands  in  Douglas  County  as  the  owner  thereof 
by  virtue  of  a  devise  of  the  same  in  his  last  will  and 
testament;  that  since  that  date  she  has  been  in  the 
exclusive  possession  of  the  premises  as  vendee  under 
an  agreement  with  the  defendant  to  sell  and  convey 
them  to  her.  She  tcaces  the  history  of  the  title  of  the 
defendant  bank  in  the  realty  in  question  from  the  giv- 
ing of  what  she  alleges  was  an  accommodation  note  exe- 
cuted and  delivered  by  her  and  her  husband  with  one 
Blankenship  to  the  bank  October  18,  1905,  for  $770, 
through  a  judgment  on  that  note  against  herself  and 
her  husband  rendered  by  the  Circuit  Court  of  Douglas 
County  on  May  16, 1908,  upon  which  execution  was  is- 
sued, the  land  sold,  the  sale  confirmed  June  27,  1911, 
and  a  sheriff's  deed  issued  to  the  bank  September  16, 

1912.  Concerning  the  notice  of  the  sheriff's  sale,  she 
says,  in  substance,  that  the  lands  were  advertised  '  ^  un- 
der the  name  of  Hattie  Brown,"  which  point  will  be 
hereafter  noticed.    She  states  that  on  February  5, 

1913,  while  she  was  still  on  the  lands  under  the  contract 
she  mentions,  the  bank  attempted  to  get  possession  of 
the  premises  by  virtue  of  a  writ  of  assistance,  which 
was  afterward  recalled  by  the  Circuit  Court.  The  fol- 
lowing allegations  then  appear  in  the  complaint: 

*  *  Plaintiff  further  alleges  that  she  was  led  to  believe 
by  the  defendant  bank,  and  by  its  attorney  and  agent, 
0.  P.  Coshow,  that  they  would  redeed  said  lands  first 
above  described  to  her  at  any  time  after  said  sheriff's 
deed  was  made  and  delivered  as  aforesaid,  upon  the 
payment  to  the  said  defendant  bank  of  their  demands 
against  her  on  account  of  said  accommodation  note 
which  plaintiff  signed  as  aforesaid,  without  regard  to 
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the  time  allowed  by  law  in  which  to  redeem  lands  from 
execution  sale,  and  relying  upon  their  said  promises  in 
that  behalf,  the  plaintiff  let  the  statutory  time  for  re- 
demption expire  without  having  redeemed  said  lands 
from  said  execution  sale ;  that  on  the  25th  day  of  Octo- 
ber, 1912,  and  after  the  statutory  time  for  redemption 
of  said  lands  had  expired,  the  plaintiff,  in  accord  with 
the  prior  promises  of  the  said  defendant  bank,  offered 
to  pay  the  said  defendant  bank  in  full  all  its  demands 
against  the  plaintiff  by  reason  of  said  accommodation 
note  as  aforesaid,  in  consideration  for  their  deed  recon- 
veying  to  plaintiff  said  first  above-described  lands,  and 
on  the  6th  day  of  November,  1912,  while  the  said  de- 
fendant bank  was  seised  and  possessed  of  said  lands 
as  above  set  forth,  the  said  bank  entered  into  a  contract 
agreement  to  and  with  plaintiff,  wherein  and  whereby 
it  accepted  the  plaintiff's  offer  to  pay  all  their  de- 
mands as  above  stated,  and  in  that  behalf  agreed  to 
accept  in  full  therefor  the  sum  of  $1,348.66,  with  inter- 
est at  8  per  cent  per  annum  from  said  6th  day  of 
November,  1912,  until  paid,  and  in  consideration  there- 
for the  said  defendant  bank  would  make,  execute  and 
deliver  their  deed  for  said  lands  first  above  described 
to  whomever  the  plaintiff  designated,  and  in  that  be- 
half and  with  that  purpose  in  view  the  said  defendant 
bank  did,  on  or  about  the  25th  day  of  November,  1912, 
make  and  execute  their  deed  to  said  lands,  and  on  the 
30th  day  of  November,  1912,  deliver  the  same  in  escrow 
with  the  Douglas  National  Bank,  of  Roseburg,  Oregon, 
with  directions  to  said  bank  to  deliver  the  same  to  the 
plaintiff  or  her  agent,  as  per  the  terms  of  their  said 
agreement  above  mentioned,  upon  the  payment  to  said 
bank  of  the  sum  of  $1,348.66,  with  interest  thereon 
from  November  6, 1912 ;  that  the  plaintiff  took  and  held 
possession  of  said  first  above-described  lands  under 
and  pursuant  to  said  contract  agreement  of  purchase 
and  sale  aforesaid,  and  has  ever  since  been,  and  is  now, 
in  the  exclusive  possession  thereof,  and  has  made  im- 
provements thereon,  and  by  virtue  of  said  agreement 
has  farm  let  the  same  to  the  said  J.  A.  Coplen,  the 
defendant  mentioned  in  the  ejectment  actipn  against 
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which  this  suit  is  filed,  for  a  term  of  three  years  from 
last  fall,  the  year  1912.'' 

She  alleges  that  she  duly  performed  '*all  the  con- 
ditions of  said  contract  agreement  of  sale  and  pur- 
chase ' '  upon  her  part  to  be  kept  and  performed,  and  at 
divers  times  tendered  to  the  defendant  bank  through 
its  attorney  the  full  amount  of  all  its  demands  against 
the  plaintiff  by  reason  of  said  accommodation  note, 
and  demanded  a  deed,  without  receiving  the  same. 
She  avers  other  tenders  on  May  6,  1913.  Her  prayer 
is  to  the  effect  that  a  deed  made  by  the  defendant  bank 
to  the  defendant  Weaver,  whom  she  alleges  took  with 
knowledge  of  her  rights,  be  canceled  or  that  he  be 
held  to  be  her  trustee  of  the  land;  that  he  execute  to 
her  a  deed  on  payment  of  the  amount  that  would  be 
due  the  bank  on  its  note  and  judgment  up  to  the  time 
of  the  tender  to  Weaver;  and  that  the  defendants  be 
adjudged  to  account  to  her  for  damages  in  the  sum 
of  $8,500.  The  defendants  answering  separately  ad- 
mit the  plaintiff's  original  title  in  the  land,  the  execu- 
tion by  her  and  her  husband  of  the  note  in  question, 
the  commencement  of  the  action  against  her,  the  ren- 
dition of  the  judgment  mentioned,  the  execution,  sale, 
confirmation  and  succeeding  deed,  the  issuance  of  the 
writ  of  assistance  and  its  recall ;  but  deny  every  other 
allegation  of  the  complaint.  The  Circuit  Court,  after 
a  hearing,  entered  a  decree  to  the  effect  that  out  of 
money  tendered  into  its  registry  by  the  plaintiff  there 
be  paid  to  the  defendant  bank  the  sum  of  $1,535.34, 
and  that  within  20  days  from  such  payment  the  de- 
fendants execute  and  deliver  to  the  plaintiff  a  deed 
reconveying  to  her  the  land  in  question,  in  default  of 
which  the  decree  should  stand  for  a  deed.  The  defend- 
ants have  appealed. 

Cboss-bill  Dismissed.    Beheabino  Denied. 
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For  appellants  there  was  a  brief  with  oral  arguments 
by  Mr.  Oliver  P.  Co  show  and  Mr.  A.  N.  Orcutt. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Benjamin  F.  Jones  and  Mr.  Commodore  S.  Jack- 
son, with  an  oral  argument  by  Mr.  Jones. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  admitted  history  of  the  case  reveals  the  execu- 
tion of  the  note  to  the  bank,  action  thereon  against  the 
plaintiff  and  her  husband  in  the  Circuit  Court  of  Doug- 
las County,  personal  service  of  summons  upon  them, 
judgment  for  want  of  an  answer,  execution  upon  the 
judgment,  sale  in  pursuance  thereof,  confirmation  of 
sale,  and,  after  the  expiration  of  a  year,  there  being 
no  redemption,  a  sheriff's  deed  conveying  the  land  to 
the  defendant  bank. 

1.  The  plaintiff's  criticism  of  the  notice  of  sheriff^s 
sale  is  not  well  founded.  The  advertisement  recites 
the  judgment  in  favor  of  the  bank  against  Kittie 
Brown  and  C.  W.  Brown,  defendants,  and  the  levy 
upon  ''all  the  right,  title  and  interest  that  the  said 
Kittie  Brown  and  C.  W.  Brown,  defendants  aforesaid, 
or  either  of  them,  had  on  the  16th  day  of  May,  1908, 
or  have  had  at  any  time  since,  or  now  have,"  in  the 
real  property  in  dispute  which  is  described  in  the 
notice  by  legal  subdivisions.  The  announcement  then 
goes  on  with  this  language: 

"Said  land  being  the  identical  tract  devised  and 
granted  to  the  said  Hattie  Brown  by  the  last  will  and 
testament  of  Henry  Wiley,  deceased. ' ' 

The  reference  to  the  judgment  and  the  recital  of  the 
levy,  together  with  the  description  by  legal  subdivi- 
sions of  the  land,  all  as  the  property  of  Kittie  Brown 
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and  C.  W.  Brown,  is  enough  in  that  respect  to  carry 
the  title  of  the  plaintiff  here  in  the  property,  and  the 
use  of  the  name  ''Hattie  Brown*'  does  not  vitiate  the 
previous  sufficient  description.  .Indeed,  in  the  trial 
of  the  case  at  bar  and  in  the  argument  no  reliance  was 
made  upon  that  point.  Besides  all  this,  in  the  lan- 
guage of  our  Code,  the  confirmation  of  sale  was  a  * '  con- 
clusive determination  of  the  regularity  of  the  proceed- 
ings concerning  such  sale,  as  to  all  persons,  in  any 
other  action,  suit,  or  proceeding  whatever'':  Section 
241,  subd.  4,  L.  0.  L. 

As  before  stated,  the  sale  of  the  plaintiff's  property 
culminated  in  a  sheriff's  deed  September  16,  1912. 
That  instrument  operated  as  a  matter  of  law  to  utterly 
divest  her  of  her  title  to  the  realty  in  question.  To 
establish  any  further  or  subsequent  hold  on  the  prem- 
ises, she  must  allege  and  prove  a  valid  contract  with 
the  then  holder  of  the  title  to  convey  the  same  to  her 
which  she  is  entitled  to  have  specifically  performed. 
Without  discussing  the  sufficiency  of  her  narration 
about  such  a  contract,  but  giving  it  its  full  value  in 
her  favor,  she  must,  in  order  to  recover  in  this  pro- 
ceeding, prove  an  agreement  complying  with  the  stat- 
ute  on  such  subjects  together  with  performance  or  a 
valid  offer  to  perform  while  such  a  contract  was  in 
force.  Section  808,  L.  0.  L.,  thus  fixes  the  standard 
of  evidence  applicable : 

' '  In  the  following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent ;  evidence,  therefore,  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or  second- 
ary evidence  of  its  contents,  in  the  cases  prescribed 
by  law.  *  *  (6)  An  agreement  for  the  leasing,  for  a 
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longer  period  than  one  year,  or  for  the  sale  of  real 
property,  or  of  any  interest  therein.  •  •  ^'. 

In  one  portion  of  her  complaint  she  alleges  that  from 
September  16, 1912,  the  date  of  the  sheriff  *s  deed,  she 
had  been  in  possession  of  the  lands  under  an  agree- 
ment between  her  and  the  bank  to  sell  the  same  to 
her;  and  in  another  portion  she  says,  as  quoted  above, 
that  the  agreement  was  entered  into  November  6, 1912. 

The  business  was  conducted  mainly  by  means  of 
correspondence.  On  October  25,  1912,  one  C.  I.  Leav- 
engood  wrote  to  the  defendant  bank  the  following 
letter : 

*' Myrtle  Creek,  Oregon,  October  25, 1912. 
** Farmers  &  Merchants*  Natl.  Bank,  El  Dorado,  Kan- 
sas— 
'^Dear  Sirs:  As  attorney  for  Kittie  Brown,  from 
whom  you  secured  a  judgment  some  years  ago,  and  on 
whose  property  you  hold  a  sheriff's  deed,  I  wish  to 
know  if  you  will  accept  the  full  amount  of  judgment, 
with  costs  and  interests  in  cash,  and  release  the  prop- 
erty. I  asked  Mr.  Coshow,  your  attorney,  to  make  this 
inquiry,  but  he  is  so  busy  in  politics  that  it  may  have 
escaped  his  notice  or  attention.  This  judgment  was 
taken  in  default  without  the  parties  having  been  ad- 
vised as  to  exemptions  and  both  Mr.  and  Mrs.  Brown 
were  sick  and  in  bed  at  the  time  when  the  action  was 
brought.  While  it  would  appear  from  the  will  filed 
recently  that  Mrs.  Brown  has  only  a  life  estate  in  the 
land,  yet  if  we  can  discharge  the  debt  as  above  stated, 
I  believe  we  can  raise  the  money  on  10  days'  notice. 
An  early  reply  will  greatly  oblige, 

'*C.  I.  Leavengood.'' 

The  answer  of  the  bank  here  follows: 

**E1  Dorado,  Kansas,  Nov.  6,  1912. 
*  *  Mr.  C.  I.  Leavengood,  Myrtle  Creek,  Oregon : 

*  *  Yours  of  the  25th  of  Oct.  at  hand  in  regard  to  Kitty 
Brown  property  in  which  you  offer  to  pay  us  what  is 
due  for  redemption,  and  the  directors  have  authorized 
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me  to  say  to  yon  that  the  consideration  in  deed  is 
$1,110,23;  our  attorney's  fees  and  cost  paid  $123.31, 
$1,233.54.  Interest  from  Sept.  6,  1911,  $115.12 ;  total 
to  Nov.  6,  1911,  $1,348.66.  Now,  if  yon  will  pay  us 
$1,348.66  and  interest  from  this  day  at  8  per  cent  until 
paid  we  will  make  the  deed  to  whoever  Kitty  Brown 
wishes.  She  seems  anxious  to  get  out  of  paying  us, 
but  still  we  ask  nothing  but  the  debt. 

**  Yours  truly, 

*'Wm.  I.  Shriveb, 
*' Cashier. '' 

The  reply  of  Leavengood  is  here  quoted : 

"Myrtle  Creek,  Ore.,  Nov.  12,  1912. 

"Wm.  I.  Shriver,  Cashier,  El  Dorado,  Kansas — 

''Dear  Sir:  Please  execute  deed  to  C.  L  Leavengood 
and  send  to  Douglas  National  Bank,  Roseburg,  Oregon, 
with  whom  I  have  arranged  to  send  you  check  for 
$1,348.66  and  interest  from  Nov.  6, 1912,  at  8  per  cent. 
It  was  necessary  for  me  to  give  personal  security  to 
obtain  the  amount  and  as  I  will  be  obliged  to  sell  a 
part  of  the  farm  in  order  to  reimburse  the  bank  the 
title  is  my  only  security.  Should  yon  doubt  my  au- 
thority make  an  order  from  Kitty  Brown  a  condition 
precedent  to  its  delivery  from  Douglas  National  Bank 
to  me.  Yours  truly, 

*  *  C.  I.  Leavengood.  ' ' 

On  November  25,  1912,  the  defendant  bank  wrote  to 
the  Douglas  National  Bank  of  Boseburg,  inclosing  a 
deed  to  Leavengood  with  instructions  to  deliver  it  to 
him  on  payment  of  $1,490.66,  stating  that  he  had 
offered  to  pay  their  claim  and  expenses  which  they 
had  concluded  to  accept,  but  had  made  a  mistake  in 
computing  the  ampunt,  and  consequently  demanded 
the  greater  sum.  They  close  their  letter  with  this 
language : 

"We  have  added  that  amount  to  our  estimate  of 
claim  in  the  deed  and  must  have  the  full  amount.  We 
feel  that  Mrs.  Brown  did  everything  she  could  to  avoid 
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paying  us  and  when  we  find  we  have  a  property  more 
valuable  than  our  claim,  she  should  be  proud  to  make 
us  whole.  If  this  price  is  not  satisfactory  with  them, 
please  return  us  the  deed. ' ' 

Leavengood  then  wrote  the  defendant  bank  the  fol- 
lowing letter: 

''Myrtle  Creek,  Oregon,  Dec.  16,  1912. 
"Farmers  &  Merchants'  National  Bank,  El  Dorado, 
Kansas — 
"Dear  Sir:  Doubtless  you  are  wondering  why  the 
money  is  not  forthcoming  in  the  matter  of  deed  sent 
in  escrow  to  Douglas  National  Bank  at  Boseburg. 
Well  it  is  about  the  same  old  story  of  crooked  intent 
on  the  part  of  Kittie  Brown.  I  have  been  her  attor- 
ney in  probation  for  her  father's  will,  and  after  she 
received  notice  from  Mr.  Coshow,  as  your  attorney,  to 
vacate  on  ranch,  she  realized  she  was  in  trouble  and 
for  a  stipulated  fee  offered  by  her  I  undertook  to  secure 
back  the  place  and  to  sell  off  sufficient  to  pay  off  your 
claim  and  my  fee.  After  she  learned  I  had  succeeded 
in  both — or  have  a  buyer  for  the  hill  portion  on  west 
of  road  who  offers  sufficient  to  pay  all  indebtedness, 
she  disclaims  her  offer,  which  was  made  in  presence 
of  the  county  judge  and  others.  I  have  asked  Mr. 
Coshow  to  write  to  you  asking  that  her  consent  to  deliv- 
ery of  deed  be  not  required,  but  he  seems  either  to  be 
unwilling  or  too  busy  to  write.  Her  idea  is  to  evade 
paying  any  debt  and  in  this  as  well  as  in  your  own  case 
has  shown  her  dishonesty.  My  action  in  the  matter 
was  solely  as  an  attorney  and  for  a  stipulated  fee,  and 
as  to  my  integrity  and  honesty  we  refer  to  any  busi- 
ness firm  or  bank  at  Boseburg  or  the  Citizens'  State 
Bank  at  this  place.  Trusting  that  no  other  arrange- 
ments will  be  made  nor  the  deed  recalled  until  you 
have  investigated,  as  my  money  is  ready  at  bank. 

"Yours  truly, 

"C.  I.  Leavengood." 

On  receipt  of  this  communication  from  Leavengood 

the  defendant  bank  addressed  the  following  letter  to 

the  Douglas  National  Bank : 
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''El  Dorado,  Kansas,  December  24,  1912. 
''Douglas  National  Bank,  Eoseburg,  Oregon — 

' '  Dear  Sir :  Please  return  a  deed  sent  you  by  us  to 
C.  I.  Leavengood  about  Nov.  6,  1912,  as  we  are  in- 
formed they  cannot  comply.  Return  at  once  and 
oblige.  Wm.  I.  Shbivbb, 

"  Cashier. '^ 

In  pursuance  of  this  letter  the  deed  was  returned  as 
requested.  Other  negotiations  were  had,  but  no  agree- 
ment was  reached  on  the  subject,  and  finally  on  March 
31,  1913,  the  bank  conveyed  the  property  to  the  de- 
fendant Weaver,  who  instituted  the  ejectment  action 
already  mentioned. 

The  plaintiif  herself  says  that  the  first  negotiation 
had  with  the  bank  was  the  letter  written  by  Leaven- 
good October  25, 1912,  a  date  more  than  a  month  after 
the  execution  and  delivery  of  the  sheriff's  deed.  Part 
of  her  cross-examination  is  here  set  down : 

"Q.  Did  you  ever  tender  the  money  to  the  bank 
while  the  deed  was  here  to  take  up  the  deed? 

"A.  I  did  not  have  any  money  to  tender  while  the 
deed  was  here.  I  think  the  deed  had  gone  back  before 
then. 

"Q.  Now,  in  order  to  be  clear  on  this  matter,  Mrs. 
Brown,  as  I  understand  you  that  personally  or  up 
to  the  time  you  went  to  Kansas  in  March,  1913,  you 
had  no  personal  correspondence  or  arrangement  be- 
tween yourself  or  the  Kansas  bank  as  to  the  repurchas- 
ing of  this  property,  is  that  truet 

"A.  No,  sir. 

"Q.  That  is  true,  is  itt 

"A.  I  do  not  understand  what  you  mean. 

'♦Q.  (Question  read  to  witness.) 

"A.  No,  sir;  I  did  not. 

"Q.  And  all  the  negotiations  were  carried  on  be- 
tween Mr.  Leavengood  and  the  bank,  is  that  correct  f 

"A.  Until  I  went  to  Kansas! 
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*■  Q.  Yes,  up  to  the  time  you  went  back  there  in 
March. 

**A.  Yes,  that  is  all  there  was  just  between  Leaven- 
good  and  the  bank. 

"  Q.  So  that  whatever  contract  or  agreement  you  had 
with  the  bank  up  to  that  time  is  included  in  the  letter 
that  passed  between  Mr.  Leavengood  and  the  bank! 
Is  that  right! 

**A.  That  is  all  there  was  done,  just  what  was  done 
between  Mr.  Leavengood  and  the  bank. 

**Q.  You  say  that  pursuant  to  those  arrangements 
that  you  went  into  possession  of  this  land  under  your 
agreement  with  the  bank! 

'*A.  Yes,  sir. 

**Q.  It  is  not  a  fact,  then,  that  you  went  into  pos- 
session xmder  your  agreenjent  with  the  bank  to  re- 
purchase at  the  date  that  the  sheriff's  deed  was  made 
to  the  bankf 

'*A.  I  cannot  tell  you  anything  about  those  dates. 

*'Q.  That  was  September  12,  1912.  Now  these  ar- 
rangements were  all  after  that  time,  were  they  not, 
Mrs.  Brown  t 

''A.  I  cannot  remember  the  dates.  There  is  too 
many  dates  for  me  to  remember. . 

**Q.  Had  the  bank  made  you  any  promises  before 
that  Leavengood  correspondence  in  regard  to  what 
they  would  do  t 

''A.  No. 

**Q.  In  regard  to  this  landt 

"A.  No.  ♦  • 

**Q.  Your  only  relations  with  the  bank  was  through 
Mr.  Leavengood  and  what  you  did  personally  while 
you  were  in  Kansas  f 

**A.  Yes,  sir. 

**Q.  Why  didn't  you  redeem  from  the  sheriff's  sale 
before  the  year  for  redemption  had  expired? 

**A.  I  couldn't  get  the  money." 

The  plaintiff  testified  that  she  had  an  interview  with 
the  bank  in  El  Dorado,  Kansas,  on  March  29,  1913, 
On  that  point  her  evidence  here  follows : 
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• 

'*Q.  Now,  referring  a  moment  to  this  trip  which  you 
Bay  you  made  to  Kansas,  I  think  you  testified  that  the 
bank  there  sent  you  back  to  Mr.  Coshow  to  fix  up  some 
papers  f 

**A.  They  said  to  come  out  here  and  settle  with  Mr. 
Coshow. 

*'Q.  Did  you  do  it? 

**A.  I  came  out  here  and  they  were  putting  us  out 
of  the  house. 

**Q.  Did  you  go  back  and  see  Mr.  Coshow  at  allt 

**  A.  I  do  not  think  that  I  came  back  to  Mr.  Coshow 's 
office. 

'*Q.  Did  they  put  you  out  of  the  house  t 

**A.  No,  sir. 

"Q.  Did  you  go  back  to  Mr.  Coshow? 

*'A.  No,  sir. 

*'Q.  You  never  have  since  then? 

**A.  No,  sir;  I  didn't  suppose  it  was  necessary.'' 

Further,  on  the  subject  of  the  deed  sent  by  the  de- 
fendant to  the  Douglas  National  Bank,  her  testimony 
is: 

**Q.  State  when  you  first  knew  that  the  deed  that 
had  been  deposited  in  escrow  in  the  Douglas  National 
Bank  had  been  returned. 

'*A.  Mr,  Coshow  told  me  that  it  had  gone  back  that 
night  that  I  went  there  to  see  him.  That  is  the  first 
I  knew  of  it. 

**Q.  That  is  when  you  came  down  in  answer  to  the 
summons  in  regards  to  the  writ  of  assistance? 

**A.  Yes,  in  regard  to  the  writ  of  assistance." 

2.  The  utmost  that  can  be  claimed  by  the  corre- 
spondence between  Leavengood  and  the  bank  upon 
which  plaintiff  relies  to  prove  her  allegation  of  the 
contract  to  sell  her  the  land  is  that  there  was  an 
offer  of  the  bank  to  convey  the  property  to  Leaven- 
good with  the  consent  of  plaintiff.  She  herself  says 
she  knew  nothing  of  the  deed  tendered  to  Leavengood 
until  after  it  had  been  returned.    The  offer  had  then 
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been  withdrawn,  and  it  is  inconceivable  that  she  could 
have  been  a  contracting  party  to  something  of  which 
^he  was  in  total  ignorance.  In  short,  there  is  no  situa- 
tion disclosed  by  the  testimony  in  which  the  bank  could 
have  tendered  to  the  plaintiff  a  deed  for  the  property 
at  any  time  and  have  successfully  compelled  her  to 
pay  the  purchase  price. 

3,  4.  The  first  tender  which  she  made,  as  disclosed 
by  the  testimony,  was  in  writing  of  date  May  6,  1913, 
which  was  long  after  the  bank  had  recalled  the  deed 
it  had  tendered  to  Leavengood  and  had  conveyed  the 
property  to  Weaver,  on  March  31, 1913.    The  offer  of 
the  bank  having  been  withdrawn,  as  already  noted,  it 
was  at  an  end.    It  is  hornbook  law  that  until  an  offer 
has  been  accepted  it  is  open  to  withdrawal  without 
prejudice  to  the  party  making  it.    The  plaintiff  her- 
self says  she  knew  nothing  of  the  offer ;  hence  she  could 
not  have  accepted.    Having  withdrawn  it  under  these 
circumstances,  the  bank  was  under  no  obligation  what* 
ever  to  renew  it.    It  is  in  evidence  that  some  time  in 
March,  1913,  through  its  attorney,  the  bank  endeavored 
to  get  the  plaintiff  and  her  husband  to  attorn  to  it 
and  acknowledge  its  title;  but  they  refused  to  do  so. 
It  cannot  be  that  she  could  be  contracting  with  the 
bank  for  the  purchase  of  the  property  and  at  the  same 
time  deny  its  title.     The  testimony  utterly  fails  to 
establish  any  contract  the   specific  performance   of 
which  could  be  enforced  against  the  bank,  for  the  very 
good  reason  that  the  bank  could  not  at  any  time  have 
compelled  the  plaintiff  to  pay  the  purchase  price  of 
the  land.    There  must  be  mutuality  in  any  contract  to 
make  it  enforceable.    It  may  be  that  in  the  beginning 
the  plaintiff  received  nothing  of  the  proceeds  of  the 
accommodation  note  which  she  signed,  but  the  bank  was' 
not  to  blame  for  that.    The  transaction  has  been  long 
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drawn  out  and  the  burden  of  interest  and  expenses  has 
largely  increased.  The  plaintiff  has  shown  no  effort 
to  liquidate  the  claim  until  after  her  title  in  the  prop- 
erty had  been  utterly  extinguished  by  sheriff's  deed. 
She  recounts  efforts  after  that  to  obtain  a  purchaser 
for  the  land  who  would  take  up  the  defendants '  claim, 
but  admits  they  were  all  unsuccessful ;  and  the  first  ac- 
tual offer  to  pay  anything  to  the  bank  was  made  after 
it  had  sold  the  property. 

While  the  circumstances  viewed  from  the  plaintiff's 
standpoint  suggest  the  exercise  of  magnanimity  in  her 
favor  beyond  the  confines  of  law  and  equity,  the  record 
presents  no  feature  which  the  court  can  consider  as 
a  basis  for  nullifying  the  title  of  the  defendants  to 
the  land.    The  cross-bill  must  be  dismissed. 

Cboss-bill  DisinsssD.    Bbhbabino  Dbnibd. 

Mb.  Chibf  Justice  Moobe,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Benson  concur. 


Argued  April  16,  affirmed  Apnl  27,   1915. 

SKELTON  V.  NEWBEBQ.* 

(U8  Pac.  53.) 

Equity— Bemedy  at  Law— Adequacy. 

1.  Where  a  judgment  in  condemnation  proceedings  baa  no  legal 
force,  the  owner  whose  land  was  sought  to  be  taken  haa  adequate 
remedy  at  law  to  recover  possession  of  the  property  wrongf oUy  token 
by  plaintiff  in  the  condemnation. 

Quieting  Title— Adequacy  of  Bemody  at  Law— Cloud  on  Title. 

2.  An  owner  whose  land  has  been  taken  under  an  illegal  judgment 
in  eminent  domain  proceedings  may  resort  to  equity  to  remove  the 
cloud  cast  on  his  title  thereby. 

*Tfae  authorities  passing  upon  the  effect  of  remedy  at  law  upon 
equitable  jurisdiction  to  remove  cloud  on  title  are  reviewed  in  a 
note  in  12  L.  R.  A.  (N.  8.)  49.  BxPOftTEB. 
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Appeal  and  Error — ^Equitable  Belief — ^Preeiin^ytloiia. 

3.  The  court,  in  a  suit  against  a  city  to  remove  a  cloud  from 
title  and  to  enjoin  enforcement  of  a  judgment  condemning  land  of 

Slaintiff,  must,  in  the  absence  of  a  bill  of  exceptions  in  the  con- 
emnation  action,  assume  that  testimony  was  received  on  the  issues 
of  necessity  for  taking,  and  inability  of  the  parties  to  agree  on 
compensation,  constituting  conditions  precedent  to  maintenance  of 
eminent  domain  proceedings. 

Eminent  Domain — ^Proceedinga — ^Verdict — Sufficiency — ^"Gtaneral   Ver- 
dict." 

4.  A  verdict  awarding  compensation  in  condemnation  proceed- 
ings by  a  city  under  Sections  6859,  6860,  6862,  6866,  6871,  6874, 
L.  O.  it.,  regulating  the  procedure  in  eminent  domain  proceedings, 
and  empowering  the  city  to  condemn  property,  is  a  "general  verdict," 
within  Section  152,  defining  a  "general  verdict"  as  that  by  which 
the  jury  pronounces  generally  on  all  of  the  issues  in  favor  of  plain- 
tiff or  defendant,  and  is  a  finding  for  the  city  on  the  issue  of  neces- 
sity for  the  taking,  and  inability  of  the  parties  to  agree  on  com- 
pensation, and  sustains  a  judgment  of  condemnation. 

Eminent  Domain — ^Trlal — ^Verdict — Snffldency. 

5.  Where  an  action  to  condemn  real  estate  is  tried  as  any  othef 
action  at  law  by  a  jury,  the  verdict,  in  the  absence  of  a  statute 
commanding  it,  need  not  describe  the  property  taken. 

Judgment — ^Entry — ^Tlme  of  Entry — Statutory  Provisions. 

6.  Section  201,  L.  O.  L.,  providing  that  the  judgment  shall  be 
entered  by  the  clerk  within  the  day  on  which  the  verdict  is  re- 
turned, is  directory  only,  and  a  judgment  in  condemnation  pro- 
ceedings entered  24  days  after  verdict  is  valid,  within  Section  6860, 
providing  that  an  action  to  condemn  land  shall  be  eommeneed  and 
proceeded  to  final  determination  as  an  action  at  law,  except  as 
otherwise  specially  provided. 

Sminent  Domain — Compensation — Oonstitiitional  and  Statutory  Pro- 
visions. 

7.  Article  I,  Section  18,  and  Article  XI,  Section  4,  of  the  Con- 
stitntion,  declaring  that  private  property  shall  not  be  taken  for 
public  use  without  compensation  being  first  made  or  secured  in 
such  manner  as  may  be  prescribed  by  law,  permit  the  legislature 
to  enact  Sections  6871,  6874,  L.  O.  L.,  authorizing  issuance  by  a 
city  of  an  order  on  its  treasurer  to  pay  compensation  awarded  in 
condemnation  proceedings,  and.  an  order  issued  by  a  city  condemning 
land  is  sufficient. 

From  Yamhill :  Webstbe  Holmes^  Judge. 
Department  1.    Statement  by  Mb.  Chiep  Justice 

MOOBB. 

This  is  a  suit  by  George  P.  Skelton  against  the  City 
of  Newberg,  a  municipal  corporation,  to  remove  a 
cloud  from  the  title  of  real  property  and  to  enjoin  the 
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enforcement  of  a  judgment,  condemning  17.8  acres  of 
the  plaintiff's  land,  with  a  spring  thereon,  and  the  right 
to  all  the  water  flowing  therefrom  to  be  used  by  the  city 
and  its  inhabitants.  A  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  au- 
thorize equitable  intervention  was  sustained,  and  the 
plaintiff  declining  further  to  plead,  the  suit  was  dis- 
missed, and  he  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Isaac  H.  Van  Winkle. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  McCain,  Vinton  S  Burdett,  Mr.  Clarence  Butt 
and  Mr.  C.  R.  Chapinj  with  oral  arguments  by  Mr.  J.  E. 
Burdett  and  Mr.  Butt. 

Opinion  by  Mb.  Chief  Justice  Moobb. 

It  will  be  sufficient  to  refer  to  the  alleged  irregu- 
larities in  the  condemnation  action  whereby  it  is  as- 
serted that  the  judgment  rendered  therein  is  invalid, 
without  setting  forth  the  averments  of  the  complaint 
herein.  Copies  of  the  pleadings  in  that  action  are 
made  parts  of  the  complaint  in  the  case  at  bar.  In 
the  condemnation  action  the  complaint  was  in  the  usual 
form,  particularly  describing  the  land  and  easement 
sought  to  be  appropriated,  alleging  that  the  City  of 
Newberg  was  expressly  empowered,  by  an  act  incor- 
porating such  municipality,  to  condemn  private  prop- 
erty for  a  public  use,  and  that  it  was  necessary  that 
the  plaintiff  should  acquire  the  rights  of  the  defend- 
ants, George  P.  Skelton,  Virginia  K.  Skelton,  his  wife, 
and  J.  J.  Jordan,  in  and  to  the  spring,  the  stream  flow- 
ing therefrom,  and  the  real  property  specified,  and 
that  proper  agents  of  the  City  of  Newberg  were  unable 
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to  agree  with  the  defendants  as  to  the  compensation 
to  be  paid  for  the  appropriation.  The  answer  ad- 
mitted most  of  the  averments  of  that  complaint,  de- 
nied the  necessity  for  the  appropriation  and  the  failure 
of  the  parties  to  agree  upon  the  sum  of  money  to  be 
paid  therefor,  and  alleged  that  the  land  and  easement 
involved  were  of  the  value  of  $8,000.  The  reply  de- 
nied the  averments  of  new  matter  in  the  answer,  and 
alleged  that  the  property  sought  to  be  condemned  was 
not  worth  more  than  $1,000.  Predicated  on  these  is- 
sues the  cause  was  tried  and  on  April  1, 1911,  a  verdict 
was  returned  as  follows :  '  *  We,  the  jury  in  the  above- 
entitled  cause,  hereby  assess  the  damages  to  the  de- 
fendants herein  in  the  sum  of  $2,000. ' '  Thereupon  all 
further  proceedings  in  the  action  were  postponed,  and 
a  recess  was  taken  until  the  25th  of  that  month,  when 
the  court,  reconvening,  caused  an  entry  to  be  made  in 
its  journal  to  the  effect  that  the  case  came  regularly 
on  for  hearing  upon  the  plaintiff's  motion  for  judg- 
ment on  the  verdict,  whereupon  it  was  found  that  the 
City  of  Newberg  had  paid  the  award  by  its  order  duly 
drawn  upon  the  municipal  treasurer  for  $2,000  in  favor 
of  the  defendants,  which  order  had  been  deposited 
for  them  with  the  clerk  of  the  court,  and  thereupon  it 
was  considered^  ordered  and  adjudged  that  all  the 
rights  of  the  defendants  in  and  to  Skelton  Spring,  the 
stream  flowing  therefrom,  and  the  premises,  particu- 
larly describing  them,  were  appropriated  by  the  City 
of  Newberg  for  the  purpose  of  furnishing  the  munici- 
pality and  its  inhabitants  with  a  supply  of  pure  water. 
The  complaint  herein  alleged  that  from  such  judgment 
the  defendants  took  and  perfected  an  appeal,  but  by 
reason  of  the  failure  of  their  attorney  to  file  in  this 
court  a  brief  within  the  time  prescribed,  and  without 
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the  fault  or  knowledge  of  either  of  the  defendants,  the 
appeal  was  dismissed  April  1,  1912,  and  this  suit  was 
instituted. 

It  is  maintained  that  equity  will  enjoin  the  taking  of 
private  property  for  a  public  use,  unless  the  proceed- 
ings employed  for  that  purpose  have  strictly  con- 
formed to  the  requirements  of  the  statute  relating 
thereto ;  and  this  being  so,  the  failure  of  the  court  ac- 
curately to  observe  all  the  provisions  of  the  legal  man- 
date in  the  condemnation  action  renders  the  judgment 
given  therein  void.  The  alleged  errors  relied  upon  to 
set  such  proceeding  aside,  are:  That  issues  having 
been  made  as  to  the  necessity  for  the  appropriation 
and  the  inability  of  the  parties  to  agree  upon  the  com- 
pensation to  be  paid  therefor,  no  finding  was  made 
thereon  by  the  jury;  that  they  did  not  unequivocally 
find  that  the  defendants  were  entitled  to  the  damages 
specified;  that  the  verdict  did  not  explicitly,  or  by 
reference  to  the  pleadings,  describe  the  real  property 
condemned ;  that  the  judgment  was  not  entered  within 
the  day  the  verdict  was  returned ;  and  that  the  munici- 
pal order  issued  by  the  City  of  Newberg  on  its  treas- 
urer was  not  a  payment  of  the  sum  awarded. 

Considering  these  questions  in  the  order  stated,  we 
find  a  text- writer  remarks : 

''It  is  now,  almost  universally,  held  that  an  entry 
upon  private  property  under  color  of  the  eminent 
domain  power  will  be  enjoined  until  the  right  to  make 
such  entry  has  been  perfected  by  a  full  compliance  with, 
the  Constitution  and  the  law.  If  the  just  compensa- 
tion has  not  been  paid,  or  deposited  as  required  by 
law,  or  if  the  proceedings  under  which  the  right  to 
enter  is  claimed  are  invalid  for  any  reason,  an  entry 
will  be  enjoiji^ed":  Lewis,  Em.  Dom.  (3  ed.),  §  901. 
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This  author  further  observes : 

*'No  relief  can  be  had  in  equity  on  account  of  mere 
error  in  the  proceedings  for  condemnation.  The 
proper  course  in  such  cases  is  to  appeal.  If  the  right 
to  appeal  has  been  lost  by  fraud  or  mistake,  equity 
might  interfere  in  a  proper  case":  Id.,  §  934. 

1,  2.  It  will  be  assumed  that  the  complaint  herein 
states  facts  suflScient  to  authorize  a  resort  to  equity, 
thereby  necessitating  an  investigation  of  the  condemna- 
tion proceedings  in  order  to  determine  whether  or  not 
the  provisions  of  the  act,  regulating  the  procedure  in 
such  cases,  have  been  observed.  If  the  judgment  ren- 
dered in  that  action  has  no  legal  force  or  binding  effect 
the  plaintiff  undoubtedly  has  an  adequate  remedy  at 
law  to  recover  possession  of  his  property,  if  it  has 
been  wrongfully  taken  or  retained  by  the  power  of 
eminent  domain :  Illinois  Central  R.  R.  Co.  v.  Hoskins, 
80  Miss.  730  (32  South.  150,  92  Am.  St.  Rep.  612) ; 
Robinson  v.  Southern  California  Ry.  Co.,  129  Cal.  8 
(61  Pac.  947) ;  McClinton  v.  Pittsburg  etc.  Ry.  Co.,  66 
Pa.  404.  In  this  suit,  however,  a  part  of  the  relief 
sought  by  the  bill  is  the  removal,  from  the  title  to  the 
plaintiff's  real  property,  of  the  cloud  cast  thereon  by 
the  alleged  invalid  judgment,  to  obtain  which  redress 
a  court  of  equity  alone  can  afford  the  proper  remedy : 
Teal  V.  Collins,  9  Or.  89;  Moores  v.  Clackamas  County, 
40  Or.  536  (67  Pac.  662) ;  McLeod  v.  Lloyd,  43  Or.  260 
(71  Pac.  795,  74  Pac.  491) ;  Mount  v.  McAulay,  47  Or. 
444  (83  Pac.  529). 

3-5.  The  statute  regulating  the  procedure  in  con- 
demnation actions  declares  that  whenever  any  corpo- 
ration authorized  to  appropriate  lands  or  easements 
therein  is  unable  to  agree  with  the  owner  thereof  as  to 
the  compensation  to  be  paid  therefor,  such  corporation 
may  maintain  an  action  for  the  purpose  of  having  the 
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lands  and  easement  appropriated  to  its  own  use  and  for 
determining  the  compensation  to  be  paid  therefor :  Sec- 
tion 6859,  L.  0.  L.  The  complaint  in  such  action  shall 
describe  the  land,  right  or  easement  sought  to  be  taken 
with  convenient  certainty :  Id.,  §  6862.  The  defendant 
in  his  answer  may  set  forth  any  legal  defense  he  may 
have  to  the  appropriation  of  the  real  property,  and 
may  also  allege  the  true  value  of  the  land  and  the 
damages  resulting  from  the  appropriation  thereof: 
Id.,  §  6864.  The  action  shall  be  commenced  and  pro- 
ceeded in  to  final  determination  in  the  same  manner 
as  an  action  at  law,  except  as  in  this  title  otherwise 
specially  provided :  Id.,  §  6860.  Upon  payment  into 
court  of  the  damages  assessed  by  the  jury,  judgment 
shall  be  given  appropriating  the  lands  condemned  to 
the  corporation :  Id.,  §  6866.  A  municipal  corporation 
authorized  and  seeking  to  make  an  appropriation  may 
proceed,  in  the  mode  prescribed  in  this  act,  to  have 
such  property  taken  and  the  compensation  therefor 
estimated  and  paid,  and  not  otherwise,  except  that  the 
compensation  is  to  be  paid  by  the  deposit  in  court  of 
an  order  duly  drawn  upon  the  city  treasurer  for  the 
amount  of  the  compensation:  Id.,  §§  6871,  6874.  An- 
other statute  relating  to  all  actions  provides  generally 
that  if  a  trial  is  had  by  a  jury,  judgment  shall  be  given 
in  conformity  therewith  and  entered  by  the  clerk  within 
the  day  on  which  the  verdict  is  returned :  Id.,  §  201. 

It  is  argued  by  plaintiff's  counsel  that,  since  the 
jury  made  no  findings  that  the  parties  to  the  action 
were  unable  to  agree  as  to  the  amount  of  the  compensa- 
tion to  be  paid  for  the  property  to  be  appropriated, 
no  valid  judgment  could  have  been  rendered  on  the  ver- 
dict in  the  condemnation  proceedings.  In  Oreganian 
Ry.  Go.  V.  HUl,  9  Or.  377,  382,  Mr.  Chief  Justice  Lord, 
in  speaking  of  actions  for  condemnation,  says: 
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*  *  The  initiate  of  the  proceeding  lies  exclusively  with 
the  corporation,  and  then  only  when  the  parties  are 
unable  to  agree  as  to  the  compensation  to  be  paid  for 
the  land  songht  to  be  appropriated.  Bnt  when  that 
fact  is  made  to  appear  in  the  complaint,  accompanied 
with  a  sufficient  description  of  the  land,  the  essential 
requirements  of  the  statute  in  regard  to  the  complaint 
have  been  complied  with.  The  owner  then  may  set 
up  any  legal  defense  to  the  appropriation  of  the  land, 
or,  omitting  such  defense,  may  *  *  aver  the  true  value 
of  the  land,  and  the  damages  resulting  from  the  ap- 
propriation thereof.'* 

The  issues  made  in  the  condemnation  action  and  to 
be  considered  by  the  jury  were  distinct  as  to  the  neces- 
sity for  the  appropriation  and  the  amount  of  the  com- 
pensation to  be  paid  therefor.    In  all  cases,  except 
controversies  between  railroads  as  to  the  places  and 
manner  of  their  intersection,  a  proceeding  to  appro- 
priate land  is  to  be  tried  by  a  jury:  Sections  6859, 
6860,  L.  0.  L.    No  bill  of  exceptions  in  the  condemna- 
tion action  has  been  brought  up  in  this  case,  and,  in 
the  absence  of  such  authenticated  record  of  the  trial 
of  the  cause,  it  will  be  taken  for  granted  that  testi- 
mony was  received  with  respect  to  the  issue3  of  neces- 
sity for  the  appropriation  and  the  inability  of  the 
parties  to  agree  upon  the  amount  of  the  compensation 
to  be  paid  therefor:  Woods  v.  Courtney,  16  Or.  121 
(17  Pac.  745).    The  jury  are  presumed  to  have  found 
every  material  allegation  in  the  complaint  in  favor  of 
the  plaintiff:  Torrence  v.  Strong,  4  Or.  39;  Reed  v. 
Gentry,  7  Or.  497;  Shmit  v.  Day,  27  Or.  110  (39  Pac. 
870).     The  verdict  hereinbefore  quoted  was  not  spe- 
cial, but  the  jury  pronounced  generally  upon  all  the 
issues :  Section  152,  L.  0.  L. ;  29  Am.  &  Eng.  Ency.  Law 
(2  ed.),  1002.    Every  reasonable  inference  deducible 
from  the  pleadings  and  responsive  to  the  issues  was 
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thereby  established:  Foste  v.  Standard  Ins.  Co.,  34 
Or.  125  (54  Pac.  811). 

In  proceedings  to  establish  a  county  road,  whereby 
an  easement  in  private  property  is  sought  to  be  ap- 
propriated to  a  public  use,  the  board  of  county  road 
viewers  must  meet,  survey  and  mark  out  the  proposed 
route,  and  also  make  and  file  a  report  showing  certain 
particulars:  Sections  6281-6288,  L.  0.  L.  In  cases 
where  viewers  or  commissioners  are  appointed  to  as- 
certain and  report  as  to  some  facts  required  to  be 
established  as  a  condition  precedent  to  the  exercise 
of  the  right  of  appropriation,  it  is  usually  held  that 
their  statement  in  writing  should  describe  the  premises 
to  be  taken :  Lewis,  Em.  Domain  (3  ed.),  §  762.  Where, 
however,  an  action  to  appropriate  real  property  is 
tried  as  any  other  action  at  law,  by  a  jury,  it  is  not 
necessary,  in  the  absence  of  a  statute  commanding  it, 
that  the  verdict  should  describe  the  premises  taken. 
Thus  in  an  action  for  the  condemnation  of  land,  involv- 
ing several  issues,  a  verdict  is  sufficient  in  form  which 
finds  in  effect  that  the  defendant  is  entitled  to  damages 
in  the  sum  named  therein :  Oregon  Ry.  Co.  v.  BridweU, 
11  Or.  282  (3  Pac.  684) ;  Oregon  R,  <&  N.  Co.  v.  Taffe, 
67  Or.  102  (134  Pac.  1024,  135  Pac.  332,  515). 

In  the  condemnation  action  referred  to,  it  will  be 
remembered  that  the  jury  assessed  'Hhe  damages  to 
defendants  herein,  in  the  sum  of  $2,000."  From  an 
examination  of  the  language  employed  in  the  verdict, 
when  construed  in  connection  with  the  averments  of 
the  pleadings,  there  can  be  no  doubt  that  it  was  the 
purpose  of  the  jury  to  assess  the  damages  in  favor  of 
the  defendants,  thereby  determining  the  necessity  for 
the  appropriation  of  the  entire  premises  described  in 
the  complaint,  and  the  failure  of  the  parties  to  agree 
upon  the  amount  of  the  compensation  to  be  paid. 
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"Verdicts,"  says  a  text-writer,  "are  not  to  be 
constmed  as  strictly  as  pleadings,  but  are  to  have  a 
reasonable  intendment  and  to  receive  a  reasonable 
constmction,  and  are  not  to  be  avoided  unless  from 
necessity,  originating  in  doubt  as  to  their  import,  from 
immateriality  of  the  issue  found,  or  their  manifest 
tendency  to  work  injustice*':  29  Am.  &  Eng.  Ency. 
Law  (2  ed.),  1022. 

Such  being  the  case,  the  verdict  in  the  condemna- 
tion action  under  consideration  is  sufficient. 

6.  The  judgment  appropriating  the  premises  and 
easement  not  having  been  rendered  in  accordance  with 
the  finding  of  the  jury  or  entered  by  the  clerk  within 
the  day  on  which  the  verdict  was  returned,  it  is  in- 
sisted that  jurisdiction  of  the  cause  was  thereby  lost. 
The  statute  providing  that  an  action  to  condemn  land 
*  *  shall  be  commenced  and  proceeded  in  to  final  deter- 
mination in  the  same  manner  as  an  action  at  law,  ex- 
cept as  in  this  title  otherwise  specially  provided, ' '  was 
enacted  in  1862 :  Section  6860,  L.  0.  L. 

In  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.  (C.  C), 
89  Fed.  194,  in  construing  clauses  of  the  Code  of  North 
Carolina,  which  ordained  the  manner  of  condemning 
rights  of  way  by  telegraph  companies,  and  provided 
that  the  subsequent  proceedings  in  certain  particulars 
should  be  as  prescribed  in  the  chapter  for  condemning 
lands  to  the  use  of  railroads,  it  was  held  that  such 
reference  incorporated  into  the  telegraph  statute  the 
provisions  of  the  railroad  statute  referred  to  only  as 
they  existed  at  the  time  of  the  enactment,  and  not  as 
thereafter  amended,  and  that  the  telegraph  law  was 
not  affected  by  amendments  of  the  railroad  law  relat- 
ing to  the  contents  of  the  petition  or  matters  preceding 
its  filing,  such  matters  being  separately  covered  by 
the  telegraph  law  itself.  In  deciding  that  case  the 
court  says : 
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"The  general  rule  unquestionably  is  that,  when  a 
statute  refers  to  and  adopts  an  existing  law,  its  pur- 
port is  confined  to  the  law  as  it  then  exists,  and  does 
not  embrace  or  include  any  subsequent  modification  of 
it." 

To  the  same  effect  is  the  case  of  State  v.  Caseday, 
58  Or.  429,  445  (115  Pac.  287,  294),  where  Mr.  Justice 
BxjKNBTT,  discussing  this  question,  observes : 

"It  is  a  rule  of  statutory  construction  in  this  state 
that,  where  the  provisions  of  one  statute  are  incor- 
porated into  another  by  mere  reference,  a  subsequent 
change  in  the  former  will  not  disturb  the  terms  of  the 
latter.'' 

By  the  rule  thus  announced  the  entry  of  a  judgment 
was  required  to  be  made  within  two  days  from  the 
time  the  verdict  was  returned.  When,  however,  a 
motion  for  a  new  trial  was  interposed,  within  the  time 
prescribed,  the  recording  of  the  judgment  was  thereby 
delayed  until  the  motion  was  disposed  of:  B.  &  C. 
Comp.,  §  201.  It  does  not  appear  from  the  transcript 
before  us  that  any  motion  of  that  kind  was  filed  in  the 
condenmation  action.  The  statute  prescribing  the 
time  within  which  a  judgment  must  be  entered  was 
amended  February  25,  1907,  so  as  to  read: 

*'If  the  trial  be  by  jury,  judgment  shall  be  given  by 
the  court  in  conformity  with  the  verdict  and  so  en- 
tered by  the  clerk  within  the  day  on  which  the  verdict 
is  returned":  Section  201,  L.  0.  L. 

The  object  of  this  latter  enactment  was  evidently  to 
fix  the  time  when  an  oral  notice  of  appeal  should  be 
given,  and  also  to  impress  a  lien  upon  property  when 
a  verdict  against  the  owner  thereof  was  returned: 
Barde  v.  Wilson,  54  Or.  68  (102  Pac.  301) ;  Gearin  v. 
Portland  Ry.,  L.  d  P.  Co.,  62  Or.  162  (124  Pac  256) ; 
Casner  v.  Hoskins,  64  Or.  254  (128  Pac.  841,  130  Pac 
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55) ;  Strieker  v.  Portland  Ry.,  L.  £  P.  Co.  (Or.),  144 
Pac.  1193.  The  amendment  referred  to  was  undoubt- 
edly designed  to  enable  a  judgment  creditor  to  secure 
his  demand  which  had  been  established  by  the  verdict 
against  the  adverse  party.  No  penalty  is  attached  or 
forfeiture  prescribed  for  a  failure  to  give  or  enter  a 
judgment  within  the  day  the  verdict  is  returned. 

*' Statutes,*'  says  Mr.  Black,  ''requiring  that  judg- 
ment shall  be  entered  within  a  limited  time  after  the 
rendition  of  a  verdict  or  other  determination  of  the 
cause  are  generally  directory  only,  so  that  the  validity 
of  the  judgment  is  not  affected  by  failure  to  comply 
with  them*':  23  Cyc.  839. 

We  conclude^  therefore,  that  Section  201,  L.  0.  L., 
as  amended,  is  not  mandatory,  and  that  the  delay  of 
24  days  in  giving  and  entering  the  judgment  after  the 
verdict  was  returned  was  not  so  unreasonable  as  to 
deprive  the  court  of  power  to  determine  the  matter. 

7.  It  is  contended  that  the  statute  (Sections  6871  and 
6874,  L.  0.  L.)  authorizing  the  issuance  of  a  municipal 
order  by  the  City  of  Newberg  upon  its  treasurer  for 
$2,000  and  payable  to  the  defendants  in  the  condenma- 
tion  proceedings,  contravenes  provisions  of  the  funda- 
mental law  of  the  state,  regulating  the  payments  of 
compensation  in  cases  of  appropriations  of  property. 
The  clauses  of  the  organic  act  referred  to,  as  far  as 
material,  read: 

*' Private  property  shall  not  be  taken  for  public  use, 
•  *  without  just  compensation;  nor  except  in  case  of 
the  state,  without  such  compensation  first  assessed  and 
tendered' ':  Article  I,  Section  18  of  the  Constitution 
of  Oregon. 

"No  person's  property  shall  be  taken  by  any  cor- 
poration, under  authority  of  law,  without  compensa- 
tion being  first  made  or  secured  in  such  manner  as 
may  be  prescribed  by  law ' ' :  Article  XI,  Section  4  of 
the  Constitution. 
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From  an  examination  of  the  latter  clause  it  will  be 
seen  that  the  legislative  assembly  is  empowered  to 
provide  for  the  securing  of  the  payment  of  compensa- 
tion for  condemnation  of  property.  The  fundamental 
law  having  expressly  granted  such  authority,  its  exer- 
cise, as  evidenced  by  the  sections  of  the  statute  re- 
ferred to,  is  valid,  and  the  order  issued  by  the  City 
of  Newberg  is  a  sufficient  compliance  with  the  enact- 
ments, since  no  complaint  is  made  that  the  order  is 
not  worth  its  face  value :  Crane  v.  Oregon  R.  <&  N.  Co., 
66  Or.  317  (133  Pac.  810). 

Having  carefully  examined  the  averments  of  the 
complaint  in  the  case  at  bar,  we  conclude  that  the  bill 
did  not,  and  could  not,  from  the  questions  involved, 
state  facts  sufficient  to  authorize  equitable  interven- 
tion, and  such  being  the  case,  no  error  was  committed 
in  overruling  the  demurrer.  It  follows  that  the  decree 
should  be  affirmed,  and  it  is  so  ordered.      Apfibmed. 

Mb.  Justice  Benson,  Mb.  Justioe  Bubkbti  and  Mb. 
JusTiCB  Habbib  concur. 


Argued  April  15,  reversed  April  27,  1915. 

OBEGON  LUMBEB  &  FUEL  CO.  v.  HALL. 

(148  Pac.  61.) 

Appeal  and  Brrox^-JndgmeiLta  Appealabto— Default  Judgmeat. 

1.  While  an  appeal  will  !ie  from  a  void  decree  when  taken  by 
def a#iit,  it  will  not  lie  from  one  which  ia  merely  voidable  or  erroneoua. 

Meclianica'  LlenB-— Action  to  Foreclose— Default  Judgment— Pleading 
to  Support. 

2.  In  a  suit  to  foreclose  a  mechanic's  Hen,  a  default  decree,  fore- 
closing a  trust  company  of  all  interest  in  the  property,  was  void, 
where  the  allegation  only  stated  it  claimed  some  interest  in  the  prop- 
erty, hut  failed  to  define  it. 
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M<»ctian1c«'  IdeiUh-^Claiiii— Statement  of  Nature  of  MateriaL 

3.     A    notice    of   lien,    not   stating  the    nature    of    the   materials 
famished,  was  sufficient. 

From  Multnomah :  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mb.  Justice  MgBbide. 

The  Oregon  Lumber  &  Fuel  Company,  a  corpora- 
tion, brought  a  suit  against  May  Garland  Hall  and 
others  to  foreclose  a  materialman's  lien  upon  lot  15, 
block  84,  in  Laurelhurst  Addition  to  the  City  of  Port- 
land, making  the  appealing  defendant  Title  &  Trust 
Company  and  the  other  defendants,  who  also  claimed 
liens  upon  the  property,  parties.  The  only  allegation 
in  the  complaint  as  to  the  interest  of  defendants  is  the 
following : 

"That  said  defendants.  May  Garland  Hall,  Home 
Construction  Company,  a  corporation.  Title  &  Trust 
Company,  Laurelhurst  Company,  a  corporation,  Frank 
Masson,  Pioneer  Paint  Company,  Northwest  Door 
Company,  a  corporation,  Hawthorne  Bracket  Com- 
pany, a  corporation,  Henry  Brown,  Nottingham  &  Co., 
a  corporation,  G.  E.  Maxwell,  L.  McBeynolds,  T.  Bel- 
linger, Jl  W.  Butler,  Geo.  Blackburn,  and  J.  Bauer, 
claim  an  interest  in  and  to  said  property,  and  that 
they  be  required  to  set  up  such  interests  as  they  may 
have.  * ' 

The  defendants  Pioneer  Paint  Company  and  Port- 
land Hardwood  Floor  Company  appeared  and  filed 
separate  answers,  which  were  served  upon  the  appeal- 
ing defendant  Title  &  Trust  Company ;  each  containing 
substantially  the  same  allegations  in  respect  to  the 
nature  of  appellant  Title  &  Trust  Company's  claim 
as  appeared  in  the  original  complaint.  Said  appellant 
made  default,  and  the  case  went  to  trial  as  to  the  other 
parties,  resulting  in  decree  whereby  appellant  Title  & 
Trust  Company  was  foreclosed  of  all  interest  in  the 
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property.  Subsequently  it  appeared  and  moved  to 
open  up  the  default,  which  being  demed,  it  appeals. 
There  is  also  an  appeal  from  the  original  decree  by 
May  Garland  Hall,  but  upon  what  ground  it  is  taken 
does  not  appear.  Bbvbbsed. 

For  appellant  and  defendant  Title  &  Trust  Com- 
pany, there  was  a  brief  over  the  names  of  Messrs, 
Bronaugh  <&  Bronaugh  and  Mr.  Franklin  F.  K  or  ell, 
with  an  oral  argument  by  Mr.  Earl  C.  Bronaugh. 

For  respondents  Oregon  Lumber  &  Fuel  Company 
and  others,  there  was  a  brief  over  the  names  of  Messrs. 
Sheppard  A  Brock  and  Mr.  M.  M.  Matthiessen,  with 
oral  arguments  by  Mr.  C.  A.  Sheppard  and  Mr.  Mat- 
thiessen. 

For  respondents  Portland  Hardwood  Floor  Com- 
pany and  others,  there  was  a  brief  over  the  name  of 
Messrs.  Lewis  £  Lewis,  with  an  oral  argument  by 
Mr.  Arthur  H.  Lewis. 

Mb.  Justice  MgBbide  delivered  the  opinion  of  the 
court. 

1.  It  is  settled  in  this  state  that  while  an  appeal  will 
lie  from  a  void  decree  when  taken  by  default,  it  will 
not  lie  from  one  which  is  merely  voidable  or  erro- 
neous: Smith  V.  Ellendale  Mill  Co.,  4  Or.  70;  Trullen- 
ger  v.  Todd,  5  Or.  36;  Askren  v.  Squire,  29  Or.  228  (45 
Pac.  779). 

2.  The  decree  in  this  case  is  absolutely  void  as  to  ap- 
pellant Title  &  Trust  Company.  By  a  failure  to  an- 
swer it  admitted  the  allegations  of  the  complaint, 
which  were  that  it  claimed  an  interest  in  the  property. 
There  was  no  allegation  as  to  the  nature  of  the  claim 
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or  as  to  its  rank  with  respect  to  plaintiff's  demand — 
jnst  the  bald  statement  that  it  claimed  some  interest. 
The  case  of  Short  v.  Nooner,  16  Kan.  220,  is  precisely 
in  point  here.  Short  brought  a  suit  to  foreclose  a 
mortgage  given  by  Fletcher  and  wife,  and  made 
Nooner  a  party  by  the  following  allegation : 

**That  the  said  defendant  Nooner  has,  or  claims  to 
have,  some  interest  in  or  lien  upon  said  premises  as 
described  in  said  mortgage  deed,  but  plaintiff  is  ig- 
norant of  the  nature  and  extent  thereof,  and  does  not 
know  whether  the  said  defendant  Nooner  has  at  this 
time  any  subsisting  lien  upon  said  premises,  and  he 
demands  proof  of  the  same." 

A  decree  having  been  rendered  foreclosing  all  of 
Nooner 's  rights  to  the  property,  he  appeared  and 
moved  to  set  it  aside,  which  the  District  Court 
promptly  did,  on  the  ground  that  the  petition  did  not 
state  facts  upon  which  any  judgment  could  be  ren- 
dered against  him.  On  appeal  to  the  Supreme  Court 
Justice  Valentine  used  this  language,  which  seems 
unanswerable : 

**But  passing  over  all  these  preliminary  questions, 
we  think  the  decision  of  the  court  below  upon  the  main 
question,  and  upon  the  merits  of  the  case,  was  correct. 
We  have  already  quoted  all  the  allegations  of  the  peti- 
tion that  are  supposed  to  state  any  cause  of  action  as 
against  Nooner,  and  we  do  not  think  they  state  any 
such  cause  of  action.  What  did  Nooner  admit  by  his 
default,  by  not  answering  to  said  petition  T  He  merely 
admitted  the  truth  of  the  allegation  therein  contained 
— ^nothing  more,  and  nothing  less.  He  admitted  that 
he,  *  Nooner,  has  or  claims  to  have  some  interest  in  or 
lien  upon  said  premises  as  described  in  said  mortgage 
deed';  that  'plaintiff  is  ignorant  of  the  nature  and  ex- 
tent thereof,  and  does  not  know  whether  Nooner  has 
at  this  time  any  subsisting  lien  upon  said  premises, 
and  he  [plaintiff]  demands  proof  of  the  same.'    These 
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allegations  are  certainly  not  sufficient  to  sustain  or 
uphold  any  judgment  The  usual  allegations  in  cases 
of  this  kind  are  substantially  as  follows:  *That  the 
defendant  6.  H.  has  or  claims  some  interest  in  or  lien 
upon  the  said  real  property ;  but  the  same,  whatever  it 
may  be,  is  subject  to  the  lien  of  the  said  mortgage.' 
This  form  is  taken  from  2  Estee's  Pleadings  and 
Forms,  265,  No.  450.  See,  also,  Miller's  PL  &  Pr.  610, 
No.  208;  5  Wait's  Pr.  199;  1  Nash,  PL  &  Pr.  (4  ed.), 
737,  No.  5;  2  Van  Santvoord's  PL  (2  ed.),  No.  55;  2 
Moneirs  Pr.  390,  No.  147;  Curtis  Eq.  Prac.  59  to  62, 
Nos.  18,  19.  This  form  of  pleading,  or  of  allegation, 
in  this  particular  class  of  cases  (as  above  quoted  from 
2  Estee's  PL  &  Forms),  has  been  held  to  be  sufficient 
{Drury  v.  Clark,  16  How.  Pr.  424 ;  Frost  v.  Koon,  30 
N.  Y.  428,  448),  and  we  think  it  is  sufficient.  But  the 
form  adopted  by  the  plaintiff  below  we  think  has  never 
been  held  to  be  sufficient  by  any  court,  and  we  do  not 
think  that  it  is  sufficient.  And  we  do  not  think  that 
such  a  form  ever  was  sufficient  in  any  case,  either  in 
law  or  equity.  Every  word  of  the  plaintiff's  petition 
may  have  been  true,  and  yet  Nooner  may  have  been 
the  absolute  owner  of  the  property  in  controversy, 
holding  the  same  free  and  clear  from  all  encumbrances. 
There  is  no  allegation  in  the  petition  that  Fletcher, 
the  mortgagor,  ever  owned  or  had  any  interest  in  the 
property.  And  Nooner  claims  that  he  himself  is  the 
owner  thereof.  There  should  have  been  some  allega- 
tion in  the  petition  showing  that  Nooner  *s  claim  to  the 
property  was  junior,  or  inferior,  to  the  mortgage  lien 
of  the  plaintiff.  And  it  will  be  noticed  that  the  said 
judgment  against  Nooner  was  not  a  judgment  barring 
only  such  rights  and  interests  of  Nooner  as  were  sub- 
sequent to  tiie  mortgage  lien,  but  it  was  a  judgment 
that  barred  all  of  Nooner  *s  rights  and  interests  in  and 
to  the  property.'* 

This  excerpt  states  so  clearly  the  law  as  we  view  it 
that  further  comment  is  unnecessary. 

3.  It  is  argued  upon  the  strength  of  the  opinion  in 
East  Side  Mill  S  Lumber  Co.  v.  Wilcox,  69  Or.  266 


May,  1915.]  Bibkkmeteb  v.  Milwaukie.  143 

(138  Pac  843),  that  the  liens  of  plaintiff  and  other 
claimants  were  defective  in  not  stating  the  nature  of 
the  materials  furnished.  That  opinion  was  overruled 
in  Oregon  Lumber  Co.  v.  Nolan,  75  Or.  69  (146  Pac. 
474),  and  in  St.  Johns  Lumber  Co.  v.  Pritz,  75  Or.  286 
(146  Pac.  483) ;  and  upon  the  authority  of  these  two 
cases  we  hold  the  notices  of  lien  suflBcient. 

This  case  will  be  reversed  and  the  cause  remanded, 
with  directions  to  permit  plaintiff  and  the  cross-com- 
plainants to  amend  their  pleadings,  showing  the 
relative  priority  of  their  liens  with  respect  to  appel- 
lant Title  &  Trust  Company  ^s  claim,  if  they  desire  to 
do  so,  and  to  permit  said  appellant  to  plead  to  such 
allegations  as  may  affect  the  priority  of  its  lien,  and, 
to  take  further  testimony  and  render  a  decree  upon  the 
issues  as  there  made  up.  As  appellant  Title  &  Trust 
Company  was  not  diligent  in  protecting  its  interests 
in  this  matter,  and  has  thereby  caused  unnecessary 
delay,  it  will  receive  no  costs  on  this  appeal. 

Bevebsed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bxtbnett 
and  Mb.  Justice  Benson  concur. 


On  motion  to  diflmiss  argued  in  chambers  before  Mft.  Jvsncm  Harris 
April  6,  1915.  Motion  denied  with  permission  to  renew  at  final 
hearing  April  13, 1915.     Dismissed  as  per  stipulation  May  11, 1915. 

BIBKEMEIEB  v.  MILWAUKEE. 

(147  Pac.  545.) 

Appeal  and  Error — ^Appealable  Orders — Oyermling  Demurrer. 

1.  In  a  Buit  to  restrain  a  town  from  constructing  a  waterworks 
system,  in  which  the  complaint  alleged  that  the  town  had  not  com- 
plied with  the  requirements  of  the  charter  that  it  should  first  at- 
tempt to  acquire  the  existing  private  systems  by  arbitration,  and 
the  answer  alleged  that  the  town  had  complied  with  such  require- 
ments, an  order  overruling  a  demurrer  to  the  answer  left  the  issue 
of  fact  undisposed  of,  and  was  not  final,  and  not  appealable  under 
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Section  548^  L.  0.  L.,  providing  that  orders  which  aifect  a  substantial 
right,  and,  in  effect,  determine  the  action,  shall  be,  for  the  purpose 
of  review,  deemed  judgments  or  decrees. 

Appeal  and  Error—- DlamlHnl  of  Appeal— Dteolntion  of  Injnnctioa. 

2.  Where  eomplainant  appealed  from  an  order  overruling  a  de- 
murrer to  the  answer  and  dissolving  a  temporary  injunction,  and  the 
only  relief  asked  was  an  injunction  to  restrain  a  town  from  con- 
structing a  waterworks  system  in  alleged  violation  of  its  charter 
provisions,  so  that,  if  the  temporary  injunction  was  dissolved,  the 
suit  would  be  practically  terminated,  the  appeal  from  the  order 
would  not  be  dismissed  on  defendant's  motion  before  the  final  hearing. 

From  Clackamas:  James  U.  Campbell,  Judge. 

In  Chambers  before  Mr.  Justice  Habbis. 

This  is  a  suit  by  Fred  W.  Birkemeier  on  behalf  of 
himself  and  others  similarly  situated,  against  the  town 
of  MilwauMe,  a  municipal  corporation,  Q.  C.  Pelton, 
as  mayor,  Charles  H.  Counsell,  C.  C.  Peary,  B.  G. 
Skulason  and  W.  H.  Grasle,  as  councilmen,  D.  P, 
Mathews,  as  recorder,  and  A.  L.  Bolstad,  as  treasurer 
of  the  town  of  Milwaukie,  a  municipal  corporation,  and 
their  successors  in  office. 

The  defendants  interposed  a  motion  to  dismiss  the 
appeal,  and  a  brief  reference  to  the  state  of  the  record 
will  lead  to  an  understanding  of  the  questions  involved. 

The  plaintiff  on  December  28, 1914,  filed  a  complaint 
which,  in  substance,  alleged  that  Milwaukie  was  a 
municipal  corporation,  and  the  other  defendants 
officers  thereof;  that  tibe  plaintiff  is  a  taxpayer;  that 
the  Milwaukie  Water  Company,  by  virtue  of  a  fran- 
chise from  the  defendant  town,  maintains  a  system 
of  waterworks  in  that  part  of  the  town  west  of  the 
0.  &  C.  railroad  track;  that  the  Minthome  Springs 
Water  Company  is  the  holder  of  a  franchise  from  the 
town,  and  maintains  a  system  of  waterworks  in  that 
part  of  the  town  east  of  the  railroad  track;  that  the 
council,  without  authority,  passed  a  resolution  author- 
izing the  town  to  enter  into  a  contract  with  the  City  of 


May,  1915.]  Bikkemeieb  v.  Milwaukib.  145 

Portland  for  supplying  Milwaukie  with  water  from 
Bull  Run  Eiver;  that  on  December  14,  1914,  pursuant 
to  the  resolution  mentioned,  the  mayor  and  recorder 
signed  a  contract  with  the  City  of  Portland  whereby 
the  latter  agrees  to  furnish  water  for  two  years  in 
consideration  of  certain  stipulated  payments,  the  con- 
tract further  providing  that  the  City  of  Portland  shall 
lay  a  water-main  to  a  certain  point  at  which  the  town 
of  Milwaukie  shall  receive  the  water  through  a  main 
laid  by  the  latter;  that  the  council  claims  to  derive 
authority  for  the  resolution  from  a  certain  amend- 
ment to  the  charter  which  was  passed  at  a  city 
election  held  March  18,  1913;  that  the  amendment 
authorizes  the  town  to  acquire  by  arbitration  or  con- 
demnation waterworks  and  water  sources,  or  to  con- 
struct, purchase,  keep,  conduct,  operate  and  maintain 
waterworks  in  Milwaukie,  to  purchase  and  acquire 
Minthome  Springs,  and  to  issue  and  dispose  of  bonds 
therefor;  that  the  town  issued  and  sold  bonds  to  the 
amount  of  $20,000,  which  sum  is  in  the  hands  of  the 
town  oflBcers,  and  is  about  to  be  expended  for  the  pur- 
pose and  in  the  manner  hereafter  stated ;  that  the  mak- 
ing of  the  contract  with  the  City  of  Portland  was  in 
violation  of  the  charter  amendment  which  provides 
for  the  purchase  of  all  or  any  of  the  privately  owned 
water  systems  for  such  price  as  may  be  fixed  by  arbi- 
tration, but,  if  a  remonstrance  signed  by  100  legal 
voters  shall  be  presented  to  the  council,  further  steps 
for  such  sale  are  prevented,  and  the  council  shall 
bring  condemnation  proceedings  for  the  acquirement 
of  the  water  systems,  or  shall  construct  an  independ- 
ent water  system  for  the  town;  that  the  charter  re- 
quired the  council,  within  ten  days  from  the  adoption 
of  the  charter  amendment,  to  commence  proceedings  to 
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acquire  the  privately  owned  water  systems  by  arbi- 
tration or  condemnation,  but  the  council  neglected  so 
to  do;  that  the  council  has  authority  to  construct  an 
independent  system  only  in  the  event  a  remonstrance 
signed  by  100  voters  against  the  arbitration  proceed- 
ings is  filed;  that  there  were  no  arbitration  proceed- 
ings as  required  by  the  charter;  that  no  remonstrance 
signed  by  100  voters  was  filed,  and  no  condenmation 
proceedings  were  instituted;  that  the  town  is  only 
authorized  to  construct  a  water  system  which  is  sup- 
plied from  springs,  wells,  or  streams  on  land  owned 
or  leased  by  the  town  and  which  will  be  permanent; 
that  the  contract  with  the  City  of  Portland  does  not 
provide  for  a  permanent  system,  and  the  money  ex- 
pended for  laying  pipes  will  be  wasted,  because  it  will 
be  necessary  to  construct  a  new  system  upon  the  ter- 
mination of  the  contract;  that  at  an  election  held 
August  2, 1912,  the  voters  rejected  a  proposed  charter 
amendment  to  empower  the  making  of  a  contract  with 
Portland,  whereby  that  city  was  to  furnish  water,  and 
a  majority  of  the  voters  are  opposed  to  the  contract 
which  was  signed;  that,  according  to  the  present  city 
charter  and  ordinances  now  in  force,  there  will  be  held 
and  conducted  on  December  28,  1914,  a  meeting  of  the 
council,  at  which  the  council  will  receive  bids  and 
award  contracts  for  the  construction  of  two  miles  of 
8-inch  steel  pipe  to  the  point  specified  in  the  contract, 
and  will  award  contracts  for  the  digging,  opening 
and  excavating  of  trenches  for  laying  said  two  miles 
of  pipe-line  and  for  a  distributing  system,  and  for  the 
purchase  of  all  necessary  materials ;  that  the  awarding 
of  any  contracts  is  beyond  the  power  granted  by  the 
charter  amendment  adopted  March  18,  1913.  Where- 
fore plaintiff  prays  for  a  decree  restraining  the  de- 
fendant from  acting  under  the  resolution,  carrying  out 
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the  contract  with  the  City  of  Portland,  constructing 
any  independent  water  system  until  the  rights  and 
obligations  of  the  town  to  acquire  the  properties  of  the 
two  present  water  companies  have  been  settled,  award- 
ing any  contracts  for  construating  any  part  of  the  pro- 
posed water  system,  and  for  a  decree  granting  such 
other  relief  as  may  be  equitable. 

The  defendants,  on  January  8, 1915,  filed  an  answer 
which  denies  that  the  Milwaukie  Water  Company  held 
a  frailchise  from  the  defendant  town,  or  that  the 
resolution  was  unlawfully  passed,  or  that  the  contract 
contravened  the  charter,  or  that  the  council  was  re- 
quired to  commence  arbitration  or  condemnation  pro- 
ceedings within  ten  days  from  the  adoption  of  the 
charter  amendment,  or  that  defendants  failed  to  com- 
mence such  proceedings;  denies  that  no  arbitration 
has  been  had  or  that  no  remonstrance  was  filed,  or  that 
the  town  is  empowered  to  construct  only  such  system 
as  is  supplied  from  springs,  wells  or  streams  on  land 
owned  or  leased  by  the  town,  or  that  the  system  con- 
templated by  tlie  contract  is  not  authorized  by  the 
charter,  or  that  upon  the  termination  of  the  contract 
the  system  of  pipes  will  be  useless,  or  the  money  paid 
therefor  wasted ;  denies  that  the  contract  does  not  re- 
flect the  wishes  of  a  majority  of  the  voters ;  and  admits 
that  the  town  would  receive  bids  and  award  contracts. 

For  a  separate  defense  the  defendants  allege  that, 
pursuant  to  the  charter,  bonds  to  the  amount  of 
$20,000  were  sold ;  that  within  ten  days  from  the  pas- 
sage of  the  charter,  and  in  full  compliance  therewith, 
arbitration  proceedings  were  commenced  for  the  ac- 
quirement of  the  privately  owned  water  system;  that 
the  Milwaukie  Water  Company  refused  to  accept  the 
price  fixed  for  its  system;  that  within  the  time  re- 
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quired  by  the  charter  a  remonstrance,  with  more  than 
100  signers,  was  filed  against  the  purchase  of  the  sys- 
tem owned  by  the  Minthome  Springs  Water  Company ; 
that  thereafter  the  council,  in  obedience  to  the  charter, 
took  steps  looking  towacd  the  construction  of  an  in- 
dependent system,  and  caused  plans  and  specifications 
to  be  made  for  such  system ;  that,  as  stated  in  the  com- 
plaint, the  resolution  was  adopted,  and  the  contract 
made;  that  the  council  did  accept  a  bid  for  the  con- 
struction of  a  waterworks  system,  subject,  however,  to 
the  decision  of  the  court  in  this  suit,  and,  if  this  suit 
is  dismissed,  the  town  will  proceed  to  carry  out  the  con- 
tract with  the  City  of  Portland,  and  install  a  water- 
works system;  that  there  is  no  available  good  water 
supply  in  the  town ;  and  that  the  water  proposed  to  be 
furnished  under  the  terms  of  the  contract  is  of  a 
splendid  quality. 

The  plaintiff  demurred  **to  defendants*  answer  on 
file  herein,  on  the  ground  that  it  fails  to  state  facts 
sufficient  to  constitute  a  valid  defense.''  Thereafter 
the  court  made  the  following  order : 

''This  cause  coming  on  for  hearing  upon  plaintiff's 
demurrer  to  defendants'  answer  herein,  and  the  court 
being  fully  advised  in  the  premises,  it  is  hereby  or- 
dered that  said  demurrer  be,  and  the  same  is  hereby 
overruled,  and  that  the  injunction  heretofore  issued 
be,  and  the  same  is  hereby,  dissolved,  and  plaintiff 
thereupon  in  open  court  gave  notice  of  appeal  to  the 
Supreme  Court"  Motion  Denusd. 

Messrs.  Skulason  S  Clark  on  brief,  with  an  oral  argu- 
ment by  Mr.  A.  E.  Clark,  for  the  motion. 

Messrs.  U'Ren  S  Hesse  on  brief,  with  an  oral  argu- 
ment by  Mr.  W.  S.  U'Ren,  contra. 
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Mb.  Jubtigb  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  defendants  take  the  position  that,  on  the 
record  as  already  stated,  the  order  is  not  appealable 
within  the  meaning  of  Section  548,  L.  0.  L.  The 
plaintiff  contends  that  the  order  is  appealable  for  the 
reason  that  the  demurrer  was  not  only  overruled,  but 
the  preliminary  injunction  or  restraining  order  pre- 
viously issued  was  dissolved;  that  the  ultimate  relief 
asked  for  was  an  injunction,  and  when  the  court  dis- 
solved the  temporary  injunction  it  was  an  order 
affecting  a  substantial  right,  and  which,  in  effect, 
determines  the  action  or  suit  so  as  to  prevent  a  judg- 
ment or  decree  therein.  It  will  be  assumed  that  the 
trial  judge  was  of  opinion  that  the  plaintiff  could  not 
make  any  valid  objection  to  the  kind  of  water  system 
proposed  to  be  constructed,  else  he  would  have  sus- 
tained the  demurrer. 

The  plaintiff  alleges  that  the  defendants  did  not 
comply  with  the  charter  by  first  attempting  to  acquire 
the  existing  waterworks  system  by  arbitration;  and 
defendants  aver  that  they  did  observe  the  directions 
of  the  charter  in  that  particular.  The  right  of  plain- 
tiff to  the  relief  sought,  among  other  things,  depends 
upon  the  truth  of  the  allegation  that  the  charter  was 
not  followed,  while  the  right  of  defendants  to  pro- 
ceed may  depend  upon  whether  the  charter  has  been 
obeyed.  There  is,  then,  an  issue  made  by  the  plead- 
ings and  undetermined  by  the  court.  The  ruling  on 
the  demurrer  only  determines  whether  the  answer  is 
^ood  if  true.  The  plaintiff  in  his  complaint  tells  his 
version,  while  the  defendants  in  their  answer  give  an 
opposite  account  of  the  transaction.  It  is  clear,  then, 
that  the  ruling  on  the  demurrer  did  not  have  the  effect 
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of  deciding  the  suit.  If  the  only  question  to  be  con- 
sidered was  whether  the  ruling  on  the  demurrer  could 
be  appealed  from  before  final  decree,  the  conclusion 
would  be  clear  that  the  order  was  not  appealable.  An 
appeal  from  a  final  decree  would,  of  course,  permit  the 
review  of  the  order  overruling  the  demurrer. 
This  court  has  said: 

**An  order  or  decree  is  final  for  the  purposes  of  an 
appeal  when  it  determines  the  rights  of  the  parties, 
and  no  further  questions  can  arise  before  the  court 
rendering  it  except  such  as  are  necessary  to  be  deter- 
mined in  carrying  it  into  effect^':  State  v.  Security 
Savings  Co.,  28  Or.  410,  417  (43  Pac.  162). 

The  following  cases  are  to  the  same  effect:  Sears 
V.  Dunbar,  50  Or.  41  (91  Pac.  145) ;  Giant  Powder  Co. 
V.  Oregon  Western  Ry.  Co.,  54  Or.  326  (101  Pac.  209, 
103  Pac.  501) ;  Basche  v.  Pringle,  21  Or.  24  (26  Pac. 
863) ;  Fowle  v.  House,  26  Or.  588  (39  Pac.  5) ;  Helm  v. 
Gilroy,  20  Or.  520  (26  Pac.  851) ;  Marquam  v.  Ross,  47 
Or.  381  (78  Pac.  698,  83  Pac.  852,  86  Pac.  1) ;  Rockwood 
V.  Grout,  55  Or.  389  (106  Pac.  789) ;  Clay  v.  Clay,  56  Or. 
539  (108  Pac.  119, 109  Pac.  129) ;  Lecher  v.  City  of  St. 
Johns,  74  Or.  558  (146  Pac.  87). 

2.  There  is,  however,  an  additional  feature.  The 
preliminary  injunction  was  dissolved.  Ordinarily,  an 
order  granting  or  denying  a  preliminary  injunction  is 
not  appealable  {Helm  v.  Gilroy,  20  Or.  520  (26  Pac. 
851) ;  Basche  v.  Pringle,  21  Or.  24  (26  Pac.  863) ;  but 
the  plaintiff  contends  that  he  asks  for  nothing  in  his 
complaint  except  injunctive  relief ;  that  the  dissolution 
of  the  temporary  injunction  will  permit  the  defendants 
at  once  to  proceed  with  the  work  attempted  to  be  en- 
joined; that  there  is  now  no  obstacle  to  prevent  the 
defendants  from  doing  the  very  thing  that  the  suit  was 
designed  to  prevent;  that,  if  the  work  mentioned  is 
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completed  before  a  decree  in  the  Circuit  Court,  an  ap- 
peal would  be  vain  and  futile;  and  that  therefore  the 
order  affected  a  substantial  right,  and,  in  effect,  de- 
termined the  suit. 

Because  of  the  importance  of  the  question  involved 
in  the  last-mentioned  phase  of  the  case,  the  motion  to 
dismiss  is  denied;  but,  for  the  purpose  of  enabling  a 
complete  presentation  of  the  subject,  the  defendants 
are  granted  permission  to  renew  their  motion  at  the 
final  hearing.  Motion  to  Dismiss  Dbnied. 

Appeal  dismissed  as  per  stipulation  May  11, 1915. 


Motioii  to  dismiss  appeal  submitted  on  briefs  December  8,  denied 
December  29,  1914.    Dismissed  as  per  stipulation  May  11,  1915. 

PROCTOR  V.  JEFFERY. 

(144  Pac.  1192.) 

Appeal  and  Error—- Proceedings — ^Lack  of  Jnrlsdictlon^-DlHin1nnal 

1.  Where  lack  of  jurisdiction  of  an  appeal  is  disclosed  hy  the  ap* 
pellant's  failure  to  give  a  proper  notice  of  the  appeal  within  the  time 
limited  to  file  a  proper  undertaking  or  to  send  up  a  transcript,  the 
appeal  must  be  dismissed. 

Appeal  and  Error— Proceedings — Agirignmcnt  of  Error— Failure  to  m- 
dude — Effect. 

2.  Where  an  abstract  on  appeal  failed  to  contain  assignment  of 
errors,  such  assignment  not  being  essential  to  transfer  of  the  cause, 
its  omission  was  not  ground  for  dismissal,  and  appellant  would  be 
permitted  to  include  it  by  amendment. 

Appeal  and  Error — Scope  of  Bevlew— Pleadings. 

3.  Where  an  appeal  is  taken  by  defendants,  they  may  contest  the 
sufficiency  of  the  complaint  for  want  of  facts  without  filing  a  bill  of 
exceptions. 

From  Clatsop:  Jambs  A.  Eakin,  Judge. 

This  is  an  action  by  Mrs.  J.  H.  Proctor  against 
Robert  R.  Jeflfery,  as  executor,  and  Nellie  Mason,  as 
executrix  of  the  will  of  R.  L.  Jeff ery,  deceased.    Judg- 
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ment  for  plaintiff,  and  defendants  appeal    On  motion 
to  dismiss  appeal.  Motion  Dbkisd. 

Mr.  George  C.  Fulton,  for  the  motion. 

Mr.  Clarence  J.  Curtis,  contra. 

In  Banc.  Mb.  Justice  Moobe  delivered  the  opinion 
of  the  court 

This  is  a  motion  to  dismiss  an  appeal  on  the  grounds 
that  the  abstract  does  not  contain  any  assignments  of 
error,  and  that  the  bill  of  exceptions  is  insufficient  to 
authorize  an  investigation  of  any  questions  to  be  re- 
examined. The  appellants*  counsel,  denying  that  the 
bill  of  exceptions  is  inadquate,  moves  for  leave  to  file 
an  amended  abstract  setting  forth  assignments  of  er- 
ror. 

1,  2.  When  by  the  failure  of  a  party  to  give  within 
the  limited  time  a  proper  notice  of  appeal,  to  file  an  un- 
dertaking therefor,  or  to  send  up  a  transcript  thereon, 
a  lack  of  jurisdiction  is  disclosed,  the  appeal  must  nec- 
essarily be  dismissed.  An  assignment  of  errors  in  an 
abstract  though  convenient  to  a  speedy  examination  of 
tJie  questions  undertaken  to  be  reviewed,  is  not  now 
made  by  statute  essential  to  a  transfer  of  a  cause  to  the 
Supreme  Court.  It  has  been  the  practice,  when  an  as- 
signment of  errors  was  inadvertently  omitted,  to  per- 
mit, on  proper  showing,  a  typewritten  statement  of  the 
errors  relied  upon  to  be  inserted  in  the  abstract  after 
it  was  filed. 

3.  In  the  case  at  bar,  the  appellants  being  the  de- 
fendants can,  upon  the  filing  of  a  mere  transcript,  chal- 
lenge the  sufficiency  of  the  complaint  to  state  facts 
adequate  to  constitute  a  cause  of  action,  without  filing 
a  bill  of  exceptions. 


May,  1915.]      Habtman  v.  National  Council.  153 

The  motion  to  dismiss  the  appeal  should  be  denied 
and  leave  granted  to  file  an  amended  abstract  which 
has  been  tendered,  and  it  is  so  ordered. 

Motion  Denied. 

Dismissed  as  per  stipulation  May  11, 1915. 


Argaed  April  12,  Teyersed  April  20,  rehearing  denied  May  18,  1915. 

HABTMAN  v.  NATIONAL  COUNCIL.* 

(147  Pac.  »31.) 

Insimac^— Fraternal  Benefit  Insurance — ^By-laws — ^Validity. 

1.  A  by^-law  of  a  fraternal  benefit  insurance  society,  providing  tbat 
the  local  officers  shall  be  considered  as  agents  of  the  members  in 
accepting  and  transmitting  payments  for  insurance,  is  valid. 

[As  to  law  of  beneficial  associations,  see  note  in  19  Am.  St. 
Bep.  781.  As  to  features  of  law  especially  applicable  to  mutual 
or  membership  life  or  accident  insurance,  see  note  in  52  Am.  St. 
Bep.  543.] 

Ihsiiraiice-— Fraternal  Benefit  Insurance — ^By-laws — ^Validity. 

2.  A  by-law  of  a  fraternal  benefit  society,  providing  that  a  mem- 
ber,  suspended  for  nonpayment  of  dues,  shall  be  reinstated  only  when 
in  good  health,  and  that  the  payment  of  arrearages  shall  be  con- 
sidered a  warranty  of  good  health,  is  valid,  and  a  member  should  be 
held  to  a  strict  compliance  therewith. 

Principal   and   Agent — suability   to    Third   Persona — ^Limitation   of 
Agent's  Authority. 

S.  One  who  deals  with  an  agent,  knowing  the  limitations  on  his 
authority,  cannot  hold  the  principal  for  representations  and  acts  of 
the  agent  in  excess  of  his  authority. 

[Aa  to  general  rules  respecting  authority  of  agent,  see  note  in 
16  Am.  St.  Bep.  493.  As  to  effect  of  limitation  on  agent's  author- 
ity to  waive  conditions  in  insurance  policy,  see  note  in  Ann.  Cas. 
1914a,  590.  As  to  liability  of  principal  for  unauthorized  acts  of 
agent,  see  notes  in  22  Am.  St.  Rep.  189;  88  Am.  St.  Rep.  779.  As 
to  personal  liability  of  agent  on  contract  executed  without  author- 
ity, see  note  in  50  Am.  Dec.  793.] 


IniRirance — ^Fraternal  Benefit  Insorance — ^By-laws — ^Waiver. 

4.  Where  the  by-laws  of  a  fraternal  benefit  society  provided  that  a 
auspended   member   could   not  be   reinstated,   except  while   in  good 

*The  cases  passing  upon  waiver  by  officer  of  subordinate  lodge  of 
forfeiture  for  nonpayment  of  assessmeiit  are  reviewed  in  the  notes  in 
4  I/.  B.  A.  (N.  S.)  421  and  38  L.  R.  A.  (N.  S.)  571.  Rkpoetkb. 
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health,  and  that  the  local  officers  had  no  authority  to  waive  the  pro- 
▼ieions  of  the  by-laws,  the  acceptance  by  the  local  officers  of  a  pay- 
ment of  arrearages  of  a  suspended  member,  with  knowledge  that  the 
member  was  at  that  time  sick,  does  not  waive  the  provisions  of  the 
by-laws  and  reinstate  the  member. 

[As  to  waiver  of  forfeiture  for  nonpayment  of  assessments  or 
dues  bv  acceptance  of  arrearages  or  similar  acts,  see  note  in  Ann. 
Cas.  1914C,  437.] 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  an  action  by  May  E.  A.  Hartman^  now  May 
E.  A.  Osmund,  and  George  H.  G.  Hartman,  who  were 
children  and  beneficiaries  of  Johanna  H.  Hartman,  to 
recover  upon  a  certificate  of  membership  issued  by  the 
defendant  corporation  insuring  her  life  for  their 
benefit  in  the  sum  of  $1,000.  They  allege  full  per- 
formance by  the  assured  of  all  things  required  of  her 
by  the  contract,  demand  of  the  amount  after  the  death 
of  their  mother,  and  the  defendant's  refusal  to  pay. 
The  certificate  is  made  part  of  the  complaint,  and  its 
execution  and  delivery  are  admitted.  The  answer  in- 
terposes two  defenses.  The  first  is  in  substance  that 
the  action  was  not  brought  within  one  year  after  the 
rejection  of  the  claim,  such  shortening  of  the  statute 
of  limitations  being  one  of  the  terms  of  the  agreement. 
The  second  is  to  the  effect  that  the  insured  failed  to 
pay  her  dues  to  the  defendant,  whereby  she  was  auto- 
matically suspended,  during  which  suspension  she  be- 
came sick  of  typhoid  fever,  complicated  with  uremia, 
of  which  she  subsequently  died ;  that  by  the  laws  of  the 
defendant,  made  part  of  the  contract  by  the  parties, 
her  sickness  made  her  ineligible  for  reinstatement; 
that  although  during  her  illness,  her  arrearages  were 
paid  to  the  defendant,  yet  it  was  without  the  knowl- 
edge of  the  latter  that  she  was  sick,  and,  on  discovery 
of  the  same  for  the  first  time  after  her  death,  the 
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money  so  paid  was  tendered  to  the  plaintiffs  and  by 
them  refused.  After  many  denials  for  want  of  in- 
formation and  belief,  the  reply  in  substance  alleges  a 
waiver  by  the  defendant  of  the  condition  of  the  policy 
mentioned,  basing  it  upon  certain  alleged  conversa- 
tions which  one  of  the  plaintiffs  had  with  the  financier 
of  the  local  council.  The  result  of  a  jury  trial  was  a 
verdict  for  the  plaintiffs,  and  from  the  ensuing  judg- 
ment the  defendant  appeals. 

Bevebsed  and  Bbmanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Christopherson  S  Matthews,  with  an  oral 
argmuent  by  Mr.  Q.  L.  Matthews. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  John  Ditchbum  and  Messrs.  Hansen  S  Mc- 
Ginniss,  with  oral  arguments  by  Mr.  A.  Hansen  and 
Mr.  Ditchbum. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court 

The  contention  here  is  waged  around  the  representa- 
tions imputed  to  the  financier  of  the  local  council,  and 
the  motion  for  a  directed  verdict  at  the  close  of  all  the 
testimony.  Many  other  errors  were  assigned,  but  all 
depend  upon  the  rulings  of  the  court  upon  these  two 
questions. 

The  evidence  shows  that  the  defendant  is  a  mutual 
fraternal  organization,  with  ritual,  secret  work  and 
social  features,  combined  with  the  element  of  insur- 
ance of  its  members.  It  consists  of  a  national  body, 
the  defendant,  of  district  conventions,  and  of  local  or- 
i^nizations.  The  local  concerns  elect  their  own  offi- 
cers by  vote  of  their  members.    They  also  elect  repre- 
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sentatives  to  district  conventions,  and  these  in  turn 
elect  delegates  to  the  national  council,  which  enacts  the 
laws  governing  the  institution  and  its  membership. 
Certain  conditions  of  the  certificate  upon  which  the 
action  is  founded  are  here  set  forth: 

**3.  This  certificate  is  issued  in  consideration  of  the 
warranties  and  agreements  made  by  the  person  named 
in  this  certificate  in  said  member^s  application  to  be- 
come a  member  of  this  order  and  in  said  member's 
medical  examination,  and  also  in  consideration  of  the 
payments  made  when  initiated  as  a  member,  and  said 
member's  agreement  to  pay  all  assessments  and  dues 
to  become  due  during  the  time  said  member  shall  re- 
main a  member  of  this  order.  •  • 

*  *  6.  This  certificate  and  contract  is  and  shall  be  sub- 
ject to  forfeiture  for  any  of  the  causes  of  forfeiture 
which  are  now  prescribed  in  the  laws  of  the  order,  or 
for  any  other  cause  or  causes  of  forfeiture  which  may 
be  hereafter  prescribed  by  this  order  by  the  amend- 
ment of  said  laws." 

The  laws  of  the  order,  pleaded  and  read  in  evidence, 
and  against  which  there  is  no  contradictory  evidence, 
contained  these  provisions : 

*  *  Suspensions. 
*'Sec.  112.  Members  Supended  by  Their  Own  Act. 
— The  financier  of  each  subordinate  council  shall  keep 
a  book  wherein  all  regular  and  special  assessments 
and  dues  received  from  each  member  holding  a  valid 
certificate  shall  be  credited.  Such  entries  shall  be 
made  showing  the  date  when  actually  received  by  the 
financier.  All  assessments  for  every  month  shall  be- 
come due  and  payable  on  the  first  day  of  the  month. 
The  certificate  of  each  member  who  has  not  paid  such 
assessment  or  assessments  and  dues  on  or  before  the 
last  day  of  the  month  shall,  by  the  fact  of  such  nonpay- 
ment, stand  suspended  without  notice,  and  no  act  on 
the  part  of  the  council  or  any  ofiicer  thereof,  or  of  the 
national  council,  shall  be  required  as  essential  to  such 
suspension,  and  all  rights  under  said  certificate  shall 
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be  forfeited.  No  right  under  such  certificate  shall  be 
restored  until  it  has  been  duly  reinstated  by  the  mem- 
ber complying  with  the  laws  of  the  order,  with  refer- 
ence to  reinstatement.  •  • 

*  *  Eeinstatements. 

**Sec.  113.  How  Eeinstated. — ^Each  member  who 
has  been  suspended  for  nonpayment  of  dues  or  non- 
payment of  an  assessment  or  assessments  shall  only  be 
reinstated  in  accordance  with  the  constitution  and  laws 
of  the  order. 

'^Sec.  114.  How  a  Member  may  be  Eeinstated 
within  Sixty  Days. — ^Any  beneficiary  member  sus- 
pended by  reason  of  nonpayment  of  an  assessment  or 
assessments,  or  dues,  may  within  sixty  days  from  the 
date  of  such  suspension  be  reinstated  upon  the  follow- 
ing conditions  and  none  other,  viz. :  If  not  engaged  in 
any  of  the  prohibited  occupations  mentioned  in  Section 
107  of  these  laws,  he  may  be  reinstated  by  payment, 
within  sixty  days  from  date  of  suspension,  of  all  ar- 
rearages of  every  kind,  including  assessments  and  dues, 
for  which  he  would  have  been  liable  had  he  remained 
in  good  standing:  Provided,  however,  that  he  be  in 
good  health  at  the  time  of  making  payment  to  the 
financier  with  a  view  of  reinstatement.  The  payment 
of  any  such  assessments  and  dues  for  reinstatement 
shall  be  a  warranty  by  such  member  that  he  is  in  good 
health  at  the  time  of  such  payment.  Provided,  fur- 
ther, that  the  receipt  and  retention  of  such  assess- 
ments and  dues,  in  case  the  suspended  member  is  not 
in  good  health,  or  is  engaged  in  a  prohibited  occupa- 
tion, shall  not  have  the  effect  of  reinstating  said  mem- 
ber or  of  entitling  him  or  his  beneficiaries  to  any 
rights  under  his  benefit  certificate.  *  * 

**Sec.  117.  Suspended  or  Expelled  Member  For- 
feits All  Eights. — ^Any  member  suspended  or  expelled 
from  the  order  for  any  cause  whatever  forfeits  all 
claims  to  the  beneficiary  fund,  reserve  fund,  general 
fund  and  all  other  funds  of  the  order  during  said  sus- 
pension or  expulsion.  *  • 

*  *  Sec.  120.  National  Council  not  Bound  by  an  Ille- 
gal Eeceipt. — The  national  council  shall  not  be  bound 
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by  the  acceptance  of  arrears  of  assessments  and  dues 
from  suspended  members  who  are  not  entitled  to  rein- 
statement in  accordance  with  the  laws  of  the  order. 
The  receiving  of  such  arrears  and  receipting  therefor 
by  an  oflScer  of  a  subordinate  council,  the  national  sec- 
retary, or  by  any  other  person,  or  the  payment  by  or 
on  behalf  of  any  suspended  member,  of  arrears  of 
assessments  and  dues  with  a  view  to  reinstatement  ex- 
cept as  provided  for  in  the  laws  of  the  order,  shall  not 
be  binding  on  the  national  council.  The  failure  of  any 
financier  to  report  to  the  national  council  as  suspended 
any  suspended  member  of  his  council  shall  not  operate 
in  any  case  as  a  waiver  of  the  forfeiture  occurring  on 
account  of  the  suspension.  The  retention  by  the  finan- 
cier, or  by  the  order,  of  assessments  and  dues  paid  by 
members  or  for  them  with  a  view  to  reinstatement 
other  than  as  provided  in  the  laws  of  the  order,  either 
before  or  after  death,  shall  not  constitute  a  waiver  of 
any  provisions  of  these  laws  until  a  demand  has  been 
duly  made  for  their  return  by  such  member,  or  his 
beneficiary,  or  legal  representative. 

**Sec.  120.  (a)  National  Council  not  Bound  by 
Knowledge  of  or  Notice  of  Officers  or  Members  of 
Local  Councilg. — ^No  officer  of  this  society  nor  any 
local  council  officer,  or  member  thereof,  is  authorized 
or  permitted  to  waive  any  provisions  of  the  by-laws 
of  this  society,  which  relate  to  the  contract  between  the 
member  and  the  society  whether  the  same  be  now  in 
force  or  hereafter  enacted.  Neither  shall  any  knowl- 
edge or  information  obtained  by  or  notice  to  any  sub- 
ordinate council  or  officer  or  member  thereof,  or  by  or 
to  any  other  person,  be  held  or  construed  to  be  the 
knowledge  or  notice  to  the  national  council  or  the 
officers  thereof,  until  after  said  information  or  notice 
be  given  in  writing  to  the  national  secretary  of  the 
order.'* 

It  appears  without  dispute  that  the  decedent  did  not 
pay  her  assessments  for  the  months  of  May  and  June, 
1912,  during  those  months,  and  that  they  were  not  paid 
for  her  until  July  12th  of  that  year,  at  which  last  date 
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she  had  been  sick  in  the  hospital  for  several  days, 
a£9icted  as  before  stated.  The  payments  were  made 
by  her  daughter,  one  of  the  plaintiffs,  who  testifies  that 
she  told  the  local  financier  that  her  mother,  the  in- 
snredy  was  sick,  and  that  he,  having  the  knowledge 
thus  imparted,  accepted  the  arrearages  which  she 
paid.  There  is  no  testimony  whatever  tending  to 
show  that  information  of  the  sickness  of  the  insured  . 
was  in  any  way  communicated  to  the  principal  officers 
of  the  defendant.  She  never  recovered  from  her  ill- 
ness, but  died  at  the  hospital  August  2,  1912.  Proofs 
of  her  death  were  forwarded  to  the  defendant  at 
Topeka,  Kansas,  and  seasonably  thereafter  its  execu- 
tive committee,  in  whom  the  laws  of  the  order  vested 
the  authority  during  the  recess  of  the  grand  council  to 
approve  or  reject  such  claims,  addressed  to  the  plain- 
tiffs this  letter,  under  date  of  October  11,  1912 : 

**The  claim  made  on  account  of  the  death  of  your 
mother  was  considered  by  our  executive  committee  at 
its  session  yesterday  and  unanimously  rejected.  The 
proof  shows  that  your  mother  did  not  pay  May  or 
June,  1912,  assessments  and  dues  within  the  month, 
but  that  on  July  12th  there  was  paid  for  her  the  three 
months,  May,  June,  and  July,  at  which  time  she  was 
ill  with  typhoid  fever  and  uremia,  and  under  our  law 
could  not  reinstate,  and  the  payment  to  the  financier, 
she  not  being  in  good  health,  did  not  reinstate  her. 
This  information  did  not  come  to  our  attention  until 
the  proof  was  in.  Under  the  circumstances,  she  was 
not  a  member  of  the  society  at  the  time  of  her  death, 
and  therefore  there  was  no  liability  on  account  of  the 
certificate.  The  assessments  paid  since  she  was  not 
entitled  to  reinstate  will  be  handed  you  by  our  deputy. 
Brother  W.  E.  Cummings,  who  is  acting  in  this  matter 
at  our  instance  and  request.'* 

Signed  by  the  national  secretary. 

The  evidence  also  shows  that  the  amount  mentioned 
was  tendered  to  each  of  the  plaintiffs,  and  was  by  both 
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of  them  refused,  prior  to  the  commencement  of  the 
action.  Another  section  of  the  laws  of  the  order  reads 
thus : 

'*Sec.  169.  Council  is  Member's  Agent. — ^A  subor- 
dinate council  and  its  officers  are  the  agents  of  its 
members  in  making  application  for  membership,  ad- 
mission of  members,  the  reinstatement  of  members, 
the  collection  and  transmission  of  all  assessments  to 
the  national  council,  the  serving  of  all  notices  upon  its 
members  whether  such  notices  are  required  by  the 
laws  of  the  order,  or  whether  they  have  been  adopted 
by  custom  *of  the  subordinate  council  or  its  officers. 
The  national  council  shall  not  be  liable  for  any  negli- 
gence in  any  of  these  matters,  nor  be  bound  by  any 
irregularity,  neglect  or  illegal  action  by  a  subordinate 
council  or  by  any  of  its  officers. ' ' 

1.  The  facts  indicated  by  the  excerpts  from  the  tes- 
timony here  given  are  undisputed.  The  question  is: 
What  is  the  legal  conclusion  to  be  drawn  from  those 
uncontroverted  facts?  Some  courts  have  gone  so  far 
as  to  say  that,  notwithstanding  the  laws  of  the  order 
and  the  stipulations  of  the  parties  to  be  bound  by 
them,  yet  the  local  officers  are  the  agents  of  the  chief 
organization  of  the  order,  and  not  of  the  members  or 
the  local  council.  Such  is  the  rule  laid  down  in  such 
cases  as  Dromgold  v.  Royal  Neighbors,  261  111.  60 
(103  N.  E.  584),  and  Dougherty  v.  Foresters,  125 
Minn.  142  (145  N.  W.  813),  and  other  precedents  which 
might  be  noticed.  The  great  weight  of  authority, 
however,  is  to  the  effect  that  it  is  competent  for  par- 
ties to  enter  into  a  contract  such  as  is  here  set  out  and 
embodied  in  the  certificate  and  laws  of  the  order- 
There  is  nothing  contrary  to  public  policy  or  in  viola- 
tion of  any  public  law  in  making  such  a  stipulation. 
There  is  good  reason  for  making  the  officer  of  the 
local  council  the  agent  of  the  member,  for  that  official 
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is  elected  by  the  vote  of  the  members,  and,  being  so 
chosen,  it  is  competent  for  the  parties  to  stipulate 
against  a  possible  favoritism  to  be  shown  by  the  officer 
to  the  person  who  elects  him  as  against  the  general 
membership  of  the  order. 

2.  It  is  also  sound  policy  to  hold  a  member  to  strict 
compliance  with  the  laws  of  the  order  respecting  the 
payment  of  dues  and  the  regulation  requiring  the  ap- 
plicant for  reinstatement  to  be  at  the  time  in  good 
health.  The  insurance  in  these  fraternal  institutions 
is  temporary  in  its  character,  and  its  stability  depends 
upon  exact  observance  of  the  rules  for  payment.  The 
contract  is  not  purely  between  the  individual  member 
and  the  corporate  organization.  It  is  in  spirit  and  in 
truth  a  covenant,  not  only  with  the  central  body,  but 
with  every  other  individual  participating  in  the  bene- 
fits afforded  by  the  project,  for  the  concern  is  mutual, 
and  the  co-operation  of  every  member  is  essential  to 
its  success  as  an  insurance  society.  The  assured  can- 
not take  chances  and  make  default  during  good  health, 
and  afterward,  when  death  threatens,  come  forward 
with  the  arrearages  and  claim  the  insurance.  None 
the  less,  under  such  circumstances,  can  the  beneficiary 
at  the  eleventh  hour  take  up  a  project  which  the  as- 
sured has  abandoned  and  expect  to  profit  thereby. 
The  situation  is  analogous  to  the  one  condemned  by 
Mr.  Justice  Eakin  in  Matthews  v.  Travelers^  Ins.  Co., 
73  Or.  278  (144  Pac.  85),  where  the  plaintiff,  holding 
an  accident  insurance  policy,  allowed  the  same  to 
lapse,  and,  after  having  lost  an  eye,  sent  his  overdue 
premium  to  the  company  without  informing  it  of  his 
misfortune.  A  recovery  on  the  policy  was  denied.  In 
Lathrop  v.  Modern  Woodmen  of  America,  56  Or.  440 
(106  Pac.  328,  109  Pac.  81),  it  was  held  by  this  court 
that: 

76  Or  .-^11 
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The  *' by-laws  of  a  beneficial  association,  expressly 
providing  that  no  local  camp  or  any  officer  thereof 
shall  waive  any  provisions  of  such  by-laws,  are  bind- 
ing, and  render  an  attempted  waiver  illegal";  and 
"where  the  by-laws  of  a  beneficial  association  provided 
that  the  certificate  should  not  be  effective  until  deliv- 
ered to  the  applicant  while  in  good  health,  and  his 
adoption  into  the  order,  and  his  payment  of  dues  and 
assessments,  the  failure  of  an  applicant  to  pay,  while 
in  good  health  and  before  the  accident,  the  dues  and 
assessments,  defeated  a  recovery  on  the  certificate,  and 
a  payment  after  the  accident  to  the  local  clerk  was  not 
binding  on  the  association,  in  the  absence  of  a  showing 
that  it  had  knowledge  thereof  and  acquiesced  therein. ' ' 

It  may  be  noted  that  at  a  subsequent  trial  of  this 
case  a  recovery  was  had,  which  was  sustained  in  the 
opinion  of  Mr.  Justice  McBridb,  reported  in  63  Or.  193 
(126  Pac.  1002),  but  upon  the  fact,  developed  in  the 
second  trial,  that  the  member  had  never  been  in  de- 
fault, and  the  doctrine  that,  the  right  to  the  policy 
having  been  established,  placing  it  in  the  hands  of 
anyone  for  delivery,  the  actual  passing  from  hand  to 
hand  only  remaining  to  be  accomplished,  was  tanta- 
mount to  delivery  as  against  the  defendant.  The 
principles  announced  in  the  first  opinion  were  not  dis- 
turbed by  the  later  decision. 

Again,  in  Squires  v.  Modern  Brotherhood,  68  Or. 
336  (135  Pac.  774),  the  court,  speaking  by  Mr.  Justice 
Ramsey  said: 

'  *  But,  if  the  defendant  did  not  know  or  have  notice 
that  the  defendant's  health  was  not  good  when  said 
reinstatements  occurred,  and  reinstated  her  with  the 
understanding  that  her  health  was  good,  such  rein- 
statements were  invalid,  and  not  binding  on  the  de- 
fendant, if  her  health  was  in  fact  not  good  at  the  time 
of  such  reinstatements.'' 
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3.  It  is  elementary  that,  if  one  dealing  with  an  agent 
has  knowledge  of  limitations  on  his  authority,  the 
representations  or  acts  of  the  latter  contrary  to  his 
instructions  will  not  be  binding  .upon  the  principal, 
unless  with  knowledge  of  all  the  facts  the  principal 
either  waives  the  disobedience  of  the  agent  or  adopts 
his  acts.  In  the  exhaustive  opinion  of  Mr.  Justice 
Shikas  of  the  United  States  Supreme  Court  in  North- 
em  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183  U.  S. 
308  (46  L.  Ed.  213,  22  Sup.  Ct.  Rep.  133),  the  subject 
of  agency  for  an  insurance  company  was  carefully  con- 
sidered. The  claim  there  was  that  the  condition 
against  other  insurance  had  been  violated  by  the  in- 
sured. It  was  shown  that  knowledge  of  the  outstand- 
ing insurance  was  brought  home  to  the  agent  of  the 
company ;  but  was  part  of  the  policy  in  question  that : 

"No  oflBcer,  agent  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement  indorsed 
herein  or  added  thereto,  and  as  to  such  provisions  and 
conditions  no  oflScer,  agent  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions  unless  such  waiver,  if  any, 
shall  be  written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  aflfecting  the  insurance 
onder  this  policy  exist  or  be  claimed  by  the  insured  un- 
less so  written  or  attached." 

The  opinion  goes  on  to  state  that : 

**The  plaintiff's  case  stands  solely  on  the  propo- 
sition that  because  it  is  alleged,  and  the  jury  have 
found,  that  the  agent  had  notice  or  knowledge  of  the 
existence  of  insurance  existing  in  another  company  at 
the  time  the  policy  in  suit  was  executed  and  accepted, 
and  received  the  premium  called  for  in  the  contract, 
thereby  the  insurance  company  is  estopped  from  avail- 
ing  itself  of  the  protection  of  the  conditions  contained 


164  Habtman  v.  National  Council.  [76  Or. 


in  the  policy.  In  other  words,  the  contention  is  that 
an  agent,  with  no  authority  to  dispense  with  or  alter 
the  conditions  of  the  policy,  could  confer  such  power 
upon  himself  by  disregarding  the  limitations  expressed 
in  the  contract;  those  limitations  being  according  to 
all  the  authorities  presumably  known  to  be  insured. 
It  was  not  shown  that  the  company,  when  it  received 
the  premium,  knew  of  the  outstanding  insurance,  nor 
that,  when  made  aware  of  such  insurance,  it  elected 
to  ratify  the  act  of  its  agent  in  accepting  the  premium. 
•  •  So  that  there  is  not  the  slightest  ground  for  claim- 
ing that  the  insurance  company,  with  knowledge  of  the 
facts,  either  accepted  or  retained  the  premium.  The 
plaintiff's  case,  at  its  best,  is  based  on  the  alleged  fact 
that  the  agent  had  been  informed,  at  the  time  he  de- 
livered the  policy  and  received  the  premium,  that  there 
was  other  insurance.  The  only  way  to  avoid  the  de- 
fense, and  escape  from  the  operation  of  the  condition, 
is  to  hold  that  it  is  not  competent  for  fire  insurance 
companies  to  protect  themselves  by  conditions  of  the 
kind  contained  in  this  policy.  So  to  hold  would,  as  we 
have  seen,  entirely  subvert  well-settled  principles  de- 
clared in  the  leading  English  and  American  cases,  and 
particularly  in  those  of  this  court." 

It  was  lawfully  competent  for  the  defendant  to  for- 
bid the  local  officer  to  waive  the  conditions  mentioned, 
for  Section  20  of  the  act  of  the  legislative  assembly  of 
date  February  23,  1911  (Laws  1911,  p.  363),  '^for  the 
regulation  and  control  of  fraternal  benefit  societies," 
reads  thus : 

**  Waiver  of  the  Provisions  of  the  Laws. — The  con- 
stitution and  laws  of  the  society  may  provide  that  no 
subordinate  body,  nor  any  of  its  subordinate  officers 
or  members  shall  have  the  power  or  authority  to  waive 
any  of  the  provisions  of  the  laws  and  constitution  of 
the  society,  and  the  same  shall  be  binding  on  the 
society  and  each  and  every  member  thereof  and  on  all 
beneficiaries  of  members. ' ' 
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4.  In  this  case  there  is  no  evidence,  as  stated,  to 
show  that  the  local  officer,  who  accepted  the  arrear- 
ages, or  anyone,  ever  communicated  to  the  principal 
officers  of  the  defendant  anything  concerning  the  sick- 
ness of  the  assured.  On  the  contrary,  the  only  evi- 
dence on  that  subject  is  to  the  effect  that  the  first 
knowledge  they  had  of  it  was  derived  from  the  proofs 
of  death,  based  upon  which  they  immediately  rejected 
the  claim  and  offered  to  repay  the  arrearages  which 
had  been  advanced.  Moreover,  controlled  as  she  was 
by  the  terms  of  her  certificate  and  the  laws  of  the 
order,  which  are  made  a  part  thereof,  and  to  which 
she  was  subject,  having  had  her  part  in  the  enactment 
of  the  same  through  her  representatives,  the  assured 
was  bound  to  take  notice  of  the  limitations  upon  the 
authority  of  the  local  officer,  although  for  some  pur- 
poses he  might  be  held  to  be  the  agent  of  the  defend- 
ant. The  beneficiaries  can  take  nothing  by  reason  of 
the  agent's  violation  of  his  instructions.  The  follow- 
ing precedents  are  illustrative  of  the  conclusion  here 
set  down:  Woodmen  v.  Jackson,  80  Ark.  419  (97  S.  W. 
673) ;  Supreme  Commandery  v.  Bernard,  26  App.  D.  0. 
169  (6  Ann.  Cas.  694);  Sherida/n  v.  Modern  Wood- 
men of  America,  44  Wash.  230  (87  Pac.  127,  120  Am. 
St  Rep.  987,  7  L.  R.  A.  (N.  S.)  973) ;  Hay  v.  People's 
Mut.  Ben.  Assn.,  143  N.  C.  256  (55  S.  E.  623) ;  Gifford 
V.  Workman's  Benefit  Assn.,  105  Me.  17  (72  Atl.  680, 
17  Ann.  Cas.  1173) ;  Showalter  v.  Modern  Woodmen 
of  America,  156  Mich.  390  (120  N.  W.  994) ;  Grand 
Lodge  A.  0.  U.  W.  v.  Taylor,  44  Colo.  373  (99  Pac. 
570)  ;  Bixler  v.  Modern  Woodmen  of  America,  112  Va. 
678  (72  S.  E.  704,  38  L.  R.  A.  (N.  S.)  571) ;  Royal 
Highlanders  v.  ScovUl,  66  Neb.  213  (92  N.  W.  206, 
4  li.  R.  A.  (N.  S.)  421) ;  Modem  Woodmen  v.  Tevis, 
54  C.  C.  A.  293  (117  Fed.  369) ;  Clair  v.  Supreme  Coun- 
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cU,  172  Mo.  App.  709  (155  S.  W.  892) ;  Jones  v.  Modem 
Brotherhood,  153  Wis.  223  (140  N.  W.  1059) ;  Knode 
V.  Modern  Woodmen  of  America^  171  Mo.  App.  377 
(157  S.  W.  818) ;  Commercial  Travelers  v.  Young,  212 
Fed.  132  (128  C.  C.  A.  648). 

The  only  conclusion  to  be  drawn  fronoi  the  uncon- 
tradicted testimony  was  that  at  the  time  the  arrear- 
ages were  paid  the  assured  was  not  eligible  for  rein- 
statement; that  the  payments  made  for  her  amounted 
under  the  laws  of  the  order  to  a  warranty  that  she  was 
then  in  good  health;  that,  although  the  local  oflBcial 
may  have  known  that  this  was  not  true,  yet  there  is 
nothing  to  show  that  the  controlling  officers  of  the  de- 
fendant knew  anything  about  the  state  of  her  health; 
and  that  promptly  upon  the  same  being  brought  to 
their  attention  they  repudiated  her  claim,  as  of  right 
they  could,  and  offered  to  return  to  her  beneficiaries 
the  amount  paid  for  her.  The  deduction  which  the  law 
makes  in  such  a  case  is  favorable  to  the  defendant, 
and  a  verdict  should  have  been  directed  accordingly. 

It  is  not  necessary  to  consider  the  other  defense  de- 
pending  upon  the  agreed  limitation  of  the  time  within 
which  an  action  should  be  instituted. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  judgment 
for  the  defendant.  Reversed  and  Remanded. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbidb 
and  Mb.  Justice  Benson  concur. 
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Motion  to  dlBmisfl  denied  October  6,  1914,  argued  on  the  merits  March 
29,  modified  and  remanded  April  27,  1915. 

STACY  V.  McNICHOLAS. 

(144  Pac.  96;  148  Pac.  67.) 

Appeal  and  Error— ProceedlngB  to  Transfer  Oanse — ^Tlme  for  Pro- 
ceedings. 

1.  In  a  receivership  proceeding,  an  appeal  taken  June  4th,  from  a 
decree  entered  on  April  6th,  in  favor  of  petitioning  holders  of  re- 
ceiver's certificates,  authorizing  the  receiver  to  applj  to  the  United 
States  District  Court,  in  which  bankruptcj  proceedings  were  pend- 
ing, for  leave  to  sell  property,  was  in  time,  under  Laws  of  1913, 
pages  617,  618,  authorizing  an  appeal  within  60  days  from  the  entry 
of  the  judgment,  decree,  or  order  appealed. 

Appeal  and  Error— -Decisions  Bevlewable — ^Default  Decree. 

2.  In  a  suit  for  the  appointment  of  a  receiver,  a  decree  upon  the 
petition  of  holders  of  receiver's  certificates,  which  petition  was  con- 
tested by  the  trustee  and  bankruptcy  of  the  former  owner,  is  not  a 
decree  by  default  for  the  purposes  of  review. 

Appeal  and  Error — ^Motion  to  Dismiss — ^Review — Scope  and  Extent. 

3.  Under  Section  558,  L.  O.  L.,  providing  that  the  appellate  court 
may  review  any  intermediate  order  involving  the  merits  or  necessarily 
affecting  the  judgment  or  decree  appealed  from,  the  question  whether 
orders,  made  more  than  60  days  prior  to  the  notice  of  appeal  from  the 
decree,  to  which  error  is  assigned,  can  be  considered  will  not  be  deter- 
mined on  a  motion  to  dismiss  the  appeal. 

ON  THE  MERITS. 

Ctorporatiims— Beceivers — ^Appointment — Jurisdiction. 

4.  Generally,  a  receiver  of  an  insolvent  corporation  should  not  be 
appointed  without  notice  to  the  parties  affected  and  before  they  have 
an  opportunity  to  be  heard,  though  the  statute  does  not  require 
notice,  for  the  rules  of  equity  which  govern,  when  not  inconsistent 
with  the  statute,  require  notice. 

[As  to  when  it  is  proper  to  appoint  a  receiver,  see  notes  in  64 
Am.  Dec.  482;  72  Am.  St.  Hep.  29.  As  to  appointment  before 
institution  of  suit,  see  note  in  Ann.  Cas.  1912B,  236.] 

Corporations — ^Receivers — ^Ez  Parte  Appointment — ^Acquiescence. 

5.  A  defendant  may  waive  an  objection  to  an  ex  parte  appoint- 
ment of  a  receiver  by  acquiescence  by  failing  to  interpose  a  timely 
objection  or  by  participating  in  the  proceedings  after  the  appoint- 
ment. 

[As  to  necessity  of  giving  notice  of  application  for  appoint- 
ment of  receiver,  see  note  in  Ann.  Cas.  1915C,  897.] 

Corporations — ^Becelven— Ex  Parte  Appointment. 

6.  A  receiver  of  a  corporation  was  appointed  without  notice.  The 
liolder  of  the  property  as  trustee  appeared  and  answered  in  the  suit 
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in  which  the  receiver  was  appointed  and  asserted  that  a  mortgage 
was  a  first  lien  on  the  property.  He  participated  in  other  proceed- 
ings. He  objected  to  the  receiver  operating  the  business  of  the  cor- 
poration and  to  the  making  of  the  expenses  of  operating  a  lien  prior 
to  the  mortgage,  but  he  did  not  object  to  the  appointment  of  the 
receiver.  Held,  that  since  under  Section  392,  L.  O.  L.,  the  trustee 
could,  without  joining  his  beneficiary,  maintain  a  suit,  the  parties 
interested  acquiesced  in  the  appointment  of  the  receiver  without 
notice. 

Seceivezv — EzpensM — ^Liability. 

7.  Property  placed  in  the  hands  of  a  receiver  by  order  of  court 
of  equity  is  chargeable  with  the  necessary  expenses  incurred  in  tak- 
ing care  of  and  saving  the  property. 

Beceiven — Ezpenaes— Liability. 

8.  Allowance  to  a  receiver  as  compensation  for  his  services  is 
taxable  as  part  of  the  costs  and  is  entitled  to  priority  of  payment 
as  a  lien  on  the  property. 

Becflivers— ISxpeiiseB— Uabllity. 

9.  Expenses  incurred  by  a  receiver  for  labor  and  supplies  neces- 
sary to  care  for  and  preserve  the  property  are  taxable  as  costs  and 
are  entitled  to  priority  of  payment  as  a  first  lien  on  the  property  as 
against  a  prior  mortgage. 

Beceiven — ^Anthorlty — ^Power  of  Oonit. 

10.  The  court  appointing  a  receiver  of  a  private  corporation  may 
not  authorize  the  receiver  to  continue  the  business,  in  the  absence 
of  consent  of  prior  contract  lien  creditors. 

Baceivenk— Ezpenses — ^Payment. 

11.  Expenses  incurred  by  a  receiver  of  mining  property  in  operat- 
ing the  mines  not  necessary  for  the  care  and  preservation  of  the 
property  should  be  paid  as  far  as  possible  from  the  income  realized 
from  the  mines,  and  any  balance  of  operating  expenses  remaining 
unsatisfied  must  share  with  other  like  claims. 

Beceiven — Appointment^-BeceiverB'  Certificates. 

12.  Where  a  receiver  of  a  corporation  was  appointed,  and  neces- 
sary expenses  for  the  preservation  of  the  property  authorized  before 
a  mortgage  foreclosure  suit,  the  necessary  expenses  evidenced  by 
receiver's  certificates  issued  by  the  clerk  under  stipulation  of  the 
parties  are  entitled  to  priority  over  the  mortgage. 

[As  to  receiver's  certificates,  see  notes  in  128  Am.  St.  Rep. 
102;  Ann.  Cas.  1913C,  39.] 

OorporatioDB — ^Beceivers — Appointmeiit-^arisdlction  of  Court. 

13.  A  court  of  equity  has  no  inherent  power  to  appoint  a  receiver 
of  an  insolvent  corporation,  and  has  no  jurisdiction  to  appoint  & 
receiver,  except  as  ancillary  to  an  actual  pending  suit  against  the 
corporation. 

Bankruptcy— Adjnintetratloii  of  Eetate— Beceiver  Appointed  by  8tate 
Court. 

14.  Where  a  receiver  of  a  corporation  appointed  by  a  state  court 
did  not  file  his -bond  or  oath,  nor  take  possession  of  the  property 
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until  less  than  four  months  prior  to  bankruptcy  of  the  corporation, 
the  bankruptcy  court  must  administer  the  affairs  of  the  insolvent 
estate,  and  claims  represented  by  certificates  of  a  prior  receiver  may 
be  presented  and  allowed  in  the  bankruptcy  proceedings. 

From  Josephine :  Fbank  M.  Calkins,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Ramsey. 

This  suit  appears  to  have  been  commenced  in  1910 
by  James  E.  Stacey,  Daniel  Myers,  David  J.  Nye, 
George  T.  Briggs  and  C.  H.  McKeown,  against  James 
H.  McNicholas,  Old  Channel  Hydraulic  Mines  Com- 
pany, a  corporation,  Thomas  W.  Browning,  Old  Chan- 
nel Mining  Company,  an  Illinois  corporation,  and 
William  TJlrich,  trustee  of  the  Old  Channel  Mining 
Company,  bankrupt,  for  an  accounting  and  to  have  a 
receiver  appointed.  The  respondents  move  to  dismiss 
the  appeal.  Motion  Denied. 

Mr,  0.  H.  Lawler,  Mr.  Alfred  E.  Reames,  Mr,  H.  D. 
Norton,  Mr.  William  C.  Hale  and  Mr.  0.  S.  Blanchard, 
for  the  motion. 

Messrs.  Colvig  &  Roberts,  Messrs.  Durham  <t 
Richard  and  Mr.  Jacob  E.  Bittus,  contra. 

Mb.  Justice  Bamset  delivered  the  opinion  of  the 
court. 

On  August  5, 1910,  L.  C.  Hudson  was  appointed  re- 
ceiver of  the  mining  property  described  in  the  com- 
plaint On  July  10,  1911,  said  receiver  was  dis- 
charged. On  February  24,  1913,  the  court  below  ap- 
pointed J.  F.  Eeddy  receiver  of  said  property.  It 
seems  that  some  or  all  of  the  mining  property  de- 
scribed in  the  complaint  belonged  to  the  Old  Channel 
Mining  Company,  an  Illinois  corporation,  and  that  on 
August  18,  1913,  the  District  Court  of  the  United 
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States  for  th^  District  of  Oregon  made  and  entered  an 
order  adjudging  said  corporation  to  be  bankrupt,  and 
William  Ulrich,  one  of  the  appellants,  was  appointed 
by  said  United  States  District  Court  trustee  in  bank- 
ruptcy of  said  corporation,  and  he  duly  qualified  as 
such  trustee.  Said  trustee  in  bankruptcy  claimed  the 
right  to  the  possession  of  said  mining  property  as 
trustee  of  said  corporation,  under  the  bankruptcy  laws 
of  the  United  States.  On  September  18, 1913,  he  peti- 
tioned the  court  below  for  an  order  thereof  authorizing 
and  requiring  J.  F.  Reddy,  said  receiver,  to  turn  over 
to  him  said  mining  property  as  trustee  in  bankruptcy 
of  said  corporation.  The  court  below  refused  to  grant 
the  prayer  of  his  petition.  In  February,  1914,  31  hold- 
ers of  receiver's  certificates  issued  in  this  cause  ap- 
plied to  the  court  below  for  a  decree  for  the  sale  of 
said  mining  property  by  J.  F.  Reddy,  receiver  of  the 
property  of  said  bankrupt  corporation,  it  being 
claimed  by  said  petitioners  that  J.  F.  Reddy  was  the 
receiver  of  said  property.  The  appellant  William  Ul- 
rich, as  trustee  in  bankruptcy  of  said  corporation,  filed 
in  said  court  written  objections  to  the  granting  of  the 
relief  asked  by  said  petitioners,  in  which  he  claimed, 
inter  alia,  that  the  order  of  the  court  below  appointing 
J.  F.  Reddy  receiver  of  said  property  was  void,  and 
that  Reddy  did  not  qualify  as  such  receiver  until  after 
the  petition  to  have  said  corporation  adjudged  a  bank- 
rupt was  filed  in  the  United  States  court.  He  claimed, 
also,  that  he  was  in  possession  of  said  property  as 
trustee,  and  that  he,  as  trustee,  was  duly  authorized 
to  sell  said  property,  and  that  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon  had  issued  an 
injunction  restraining  J.  F.  Reddy,  as  receiver  of  said 
property,  from  in  any  manner  interfering  with  said 
property  or  with  the  control  of  said  trustee  over  the 
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same.  Said  trustee  prayed  said  court  not  to  au- 
thorize J.  F.  Reddy,  as  receiver,  to  sell  said  prop- 
erty, etc  The  application  of  the  various  interested 
parties  for  the  relief  referred  to  supra,  and  to  which 
the  appellant  William  Ulrich,  as  trustee  of  said 
bankrupt  corporation,  objected  as  stated  above,  came 
on  for  hearing  in  the  court  below  on  the  6th  day 
of  April,  1914,  and  on  that  day  a  decree  was  rendered 
by  said  court  containing  many  provisions,  and  among 
them,  a  provision  directing  J.  F.  Reddy,  as  receiver, 
to  apply  to  the  United  States  District  Court  for  an 
order  dissolving  all  restraining  orders  issued  by  said 
United  States  court  pertaining  to  said  mining  prop- 
erty, and  ordering  J.  F.  Reddy,  as  receiver,  upon  the 
dissolution  of  said  restraining  orders  issued  by  the 
United  States  court,  to  proceed  and  advertise  the  prop- 
erty of  the  Old  Channel  Mining  Company  in  Oregon 
for  sale  and  to  sell  the  same  in  the  manner  stated  in 
said  decree,  etc.  The  appellant  Ulrich,  as  trustee,  ap- 
peared in  said  proceeding  and  opposed  the  granting 
to  Reddy,  receiver,  the  power  to  sell  said  property, 
claiming  that  Reddy  was  not  legally  receiver  of  said 
property,  and  that  the  appellant,  as  trustee  in  bank- 
nipt<5y  of  said  corporation,  was  in  possession  thereof 
and  had  the  right  to  sell  it,  and  was  endeavoring  to  do 
SO.  The  Old  Channel  Mining  Company  and  William 
Ulrich,  its  trustee,  appealed  from  the  whole  said  de- 
cree. 

1.  The  respondents  moved  to  dismiss  the  appeal  on 
the  ground: 

**That  the  record  fails  to  show  any  appeal  taken 
within  the  time  limited  by  law  from  any  appealable 
order,  judgment,  or  decree  made  or  entered  in  said 
court  and  cause.*' 
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The  notice  of  appeal  states  that  the  appellants  ap- 
peal— 

**from  the  decree  of  the  Circuit  Court  of  the  State  of 
Oregon,  for  the  county  of  Josephine,  and  from  the 
whole  thereof,  rendered  and  entered  in  the  above-en- 
titled suit  on  or  about  the  6th  day  of  April,  A.  D.  1914, 
said  decree  being  in  favor  of  the  petitioning  holders  of 
receiver's  certificates  and  J.  F.  Reddy  and  against 
William  TJlrich,  as  trustee  in  bankruptcy  of  the  Old 
Channel  Mining  Company.  *' 

The  notice  of  appeal  properly  describes  the  decree 
appealed  from.  The  decree  is  dated  April  6,  1914,  ^ 
and  it  is  favorable  to  the  holders  of  receiver's  certifi- 
cates and  J.  F.  Reddy  and  against  William  Ulrich, 
trustee  in  bankruptcy  of  the  Old  Channel  Mining  Com- 
pany. The  notice  of  appeal  appears  to  have  been 
served  on  the  3d  and  4th  days  of  June,  1914.  The  un- 
dertaking for  the  appeal  was  served  and  filed  within 
the  time  allowed  by  law.  Under  the  present  statute 
(Laws  1913,  pp.  617,  618),  if  the  appeal  is  not  taken  in 
open  court  at  the  time  of  the  rendition  of  the  judgment 
or  the  decree  or  final  order  appealed  from,  it  must  be 
taken  by  serving  and  filing  the  notice  of  appeal  within 
60  days  from  the  entry  of  the  judgment,  decree  or  or- 
der appealed  from,  and  the  undertaking  for  the  appeal 
must  be  served  and  filed  within  10  days  from  the  giv- 
ing or  service  of  the  notice  of  the  appeal.  We  find 
that  the  appeal  from  said  decree  was  taken  within  the 
time  allowed  by  law  therefor. 

2.  The  decree  appealed  from  was  not  rendered  by 
default.  It  was  based  on  a  showing  made  shortly  be- 
fore its  rendition.  In  this  proceeding,  Ulrich,  trustee 
in  bankruptcy,  appeared,  filed  and  presented  objec- 
tions to  the  application  for  a  decree  for  the  sale  of  said 
property  then  made,  and  his  objections  were  overruled. 
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The  decree  appealed  from  appears  to  have  been  made 
upon  the  petition  of  31  holders  of  receiver's  certifi- 
cateSy  asking  for  a  decree  for  the  sale  of  the  property 
of  the  Old  Channel  Mining  Company.  The  decree  ap- 
pealed from  was  based  on  this  petition  rather  than 
upon  the  original  complaint.  We  hold  that  the  appel- 
lants had  a  right  to  appeal  from  said  decree. 

3.  In  the  abstract  the  appellants  set  forth  19  alleged 
errors,  for  which  they  ask  a  reversal  of  the  decree  ap- 
pealed from,  and  they  refer  to  various  orders  made  by 
the  court  below  that  they  assert  were  erroneous.  The 
respondents  contend,  by  their  motion  to  dismiss  the  ap- 
peal, that  as  to  most,  if  not  all,  of  these  orders  the  time 
for  appealing  therefrom  had  expired  prior  to  the  date 
of  the  taking  of  this  appeal.  But  this  appeal  is  taken 
only  from  the  decree  rendered  on  April  6,  1914,  and 
the  notice  of  appeal  does  not  refer  to  any  other  de- 
cree or  order.  Section  558,  L.  0.  L.,  provides  that, 
upon  an  appeal,  the  appellate  court  may  review  any 
intermediate  order  involving  the  merits  or  necessarily 
affecting  the  judgment  or  decree  appealed  from.  To 
what  extent  those  orders  can  be  reviewed  on  this  ap- 
peal will  be  a  proper  question  for  consideration  on  the 
trial  on  the  merits ;  but  it  is  not  proper  to  consider  that 
question  on  a  motion  to  dismiss  the  appeal.  The  deci- 
sion of  the  court  in  granting  the  decree  for  the  sale  of 
the  property  of  the  Old  Channel  Mining  Company  can 
be  reviewed  on  the  appeal,  because  that  is  the  chief 
thing  incorporated  into  the  decree  appealed  from,  but 
what  else  may  be  reviewed  at  the  trial  on  the  merits  it 
is  not  proper  to  determine  on  this  motion.  The  fact 
that  there  is  a  question  that  can  properly  be  reviewed 
at  the  hearing  on  the  merits  necessitates  the  denial  of 
the  motion  to  dismiss ;  the  appellants  having  perfected 
their  appeal  in  accordance  with  the  statute.    The  mer- 
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its  of  the  case  cannot  be  considered  or  determined  on  a 
motion  to  dismiss  the  appeal. 
3  Cyc,  page  197,  say: 

''On  a  motion  to  dismiss  [an  appeal],  the  appellate 
court  will  not  pass  on  the  merits  of  the  appeal.  And 
in  case  that,  in  passing  on  a  motion  to  dismiss,  the 
court  would  be  required  to  examine  the  entire  record, 
the  motion  will  not  be  considered  until  final  submission 
on  the  merits.  * ' 

In  Elliott's  App.  Proc,  Section  522,  the  author  says : 

**A  motion  to  dismiss  [an  appeal]  does  not  involve 
any  questions  concerning  the  merits  of  the  contro- 
versy; it  simply  brings  in  question  the  effectiveness 
of  the  appeal.  On  stich  a  motion  the  court  will  only  in- 
quire whether  the  appeal  lies  and  whether  it  is  prop- 
erly taken  and  perfected/' 

3  Cyc.  PI.  &  Pr.,  page  347,  says : 

'*The  inquiry  on  a  motion  to  dismiss  [an  appeal]  is 
accordingly  limited  to  ascertaining  whether  an  appeal 
lies  in  a  given  case,  and  whether  it  has  been  regularly 
taken  and  perfected. ' ' 

2  Hayne  on  New  Trial  and  Appeal  (Revised  ed.), 
Section  272,  says : 

**Nor  should  an  appeal  be  dismissed  in  advance  of 
the  hearing  on  the  merits,  upon  the  ground  that  the  ap- 
pellant is  merely  a  formal  party,  and  has  no  real  in- 
terest in  the  controversy,  or  that  the  appeal  was  taken 
for  delay,  or  that  the  matter  has  been  decided  on  a 
previous  appeal.  These  questions  cannot  be  deter- 
mined in  advance  of  a  hearing  on  the  merits,  and  the 
court  will  never  consider  the  merits  on  a  mere  motion 
to  dismiss. ' ' 

In  C order  v.  Speake,  37  Or.  105  (51  Pac.  647),  the 
syllabus  is  in  part: 

**A  motion  to  dismiss  an  appeal  or  to  affirm  a  judg- 
ment proceeds  on  the  theory  that  the  appellate  court  is 
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without  jurisdiction,  or  that  the  appellant  has  not  com- 
plied with  some  rule  of  court,  and  unless  one  of  these 
conditions  is  made  to  appear,  the  motion  must  be  over- 
ruled. In  passing  on  a  motion  to  dismiss  an  appeal, 
the  merits  of  the  case  will  not  be  considered." 

The  respondents  contend  that  most  of  the  matters 
referred  to  in  the  appellants*  assignment  of  errors 
cannot  be  reviewed  on  this  appeal,  because  they  tran- 
spired more  than  60  days  prior  to  the  taking  of  the 
appeal.  They  can  present  their  contentions  on  those 
points  at  the  hearing  on  the  merits,  but  not  on  this  mo- 
tion to  dismiss.  We  conclude  that  the  appellants  had 
a  right  of  appeal  from  the  decree  of  April  6, 1914,  and 
that  they  properly  perfected  their  appeal. 

The  motion  to  dismiss  the  appeal  is  denied. 

Motion  Denied. 


Modified  April  27,  1^15. 

On  the  Merits. 

(148  Pac.  67.) 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  appeal  by  the  Old  Channel  Mining  Com- 
pany, an  Illinois  corporation,  and  William  Ulrich,  its 
trustee  in  bankruptcy,  from  a  decree  authorizing  J.  F. 
Beddy,  the  receiver,  to  sell  certain  property  belonging 
to  the  above  corporation  and  confirming  as  liens 
against  such  property  certain  receiver 's  certificates  is- 
sued under  a  prior  receivership. 

The  pleadings  show  that  prior  to  August  10,  1909, 
the  Old  Channel  Mining  Company  was  the  owner  and 
in  possession  of  certain  placer  mining  ground  and  min- 
ing property  situate  in  Josephine  County,  Oregon. 
This  company  on  the  above  date  entered  into  a  con- 
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tract  whereby  it  was  to  sell  its  property  to  James  H. 
McNicholas  for  $110,000,  on  terms  of  $25,000  cash  and 
$85,000  represented  by  notes  secured  by  mortgage  on 
the  property.  In  order  to  facilitate  matters,  the  legal 
title  of  the  property  was  placed  in  the  name  of  Thomas 
W.  Browning,  who  held  the  same  as  trustee  for  the 
corporation.  The  sale  was  consummated,  and  Brown- 
ing executed  a  deed;  McNicholas  paying  the  agreed 
amount  in  cash  and  executing  a  mortgage  on  the  prop- 
erty for  the  balance.  McNicholas  thereafter  organ- 
ized the  Old  Channel  Hydraulic  Mines  Company,  to 
which  on  May  2, 1910,  he  transferred  the  property  pur- 
chased from  Browning.  This  latter  company  assumed 
the  payment  of  the  mortgage  given  by  McNicholas  as 
part  payment  for  the  mine.  The  Old  Channel  Hy- 
draulic Mines  Company  did  not  prosper,  and  the  plain- 
tiffs, being  stockholders,  brought  this  suit,  asking  for 
an  accounting  by  McNicholas  and  the  appointment  of 
a  receiver.  The  court  appointed  L.  C.  Hudson  as  re- 
ceiver. 

As  a  basis  for  this  suit,  after  the  formal  allegations 
as  to  the  corporate  character  of  the  defendant  cor- 
porations, the  plaintiffs  in  their  averments  stated  the 
following,  in  substance :  After  McNicholas  purchased 
the  mining  property,  he  caused  a  pretended  corpora- 
tion to  be  effected  under  the  laws  of  the  territory  of 
Arizona  with  an  ostensible  capital  of  $5,000,000,  the 
shares  of  which  were  of  the  par  value  of  $1  each. 
Two  million  shares  and  over  were  sold  to  various  per- 
sons, among  whom  were  plaintiffs,  at  from  30  to  75 
cents  per  share.  One  million  shares  were  pretended 
to  be  held  in  the  treasury,  and  the  remainder  thereof, 
about  two  million,  were  held  by  the  defendant  James 
H.  McNicholas,  who  never  paid  upon  the  mining  prop- 
erty any  sum  other  than  the  $25,000.    The  mortgage 
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was  largely  fictitious  and  intended  to  privately,  illicitly 
and  fraudulently  benefit  him  or  his  associates.  Mc- 
Nicholas  falsely  represented  the  mining  property  to 
be  of  very  great  value,  the  best  placer  mine  in  the 
world,  that  operations  would  commence  with  a  pro- 
duction sufficient  to  pay  1  per  cent  per  month,  and  that 
the  corporation  would  acquire  good  title  to  the  mine. 
McNicholas  concealed  the  fact  of  the  mortgage.  He 
never  transferred  the  mine  to  the  Arizona  corporation 
nor  accounted  for  the  proceeds  of  the  stock  sold. 
Upon  discovering  the  condition  of  affairs,  the  plain- 
tiffs caused  the  Oregon  company  to  be  organized,  capi- 
talized the  same  as,  the  Arizona  corporation,  and 
placed  the  stock  thereof  in  the  hands  of  the  trustee. 
McNicholas  represented  to  the  plaintiffs  and  other 
stockholders  that  large  sums  of  money  would  be  re- 
ceived from  the  clean-up  of  the  mine  for  the  season  of 
1909-1910,  but  in  truth  the  property  was  in  the  posses- 
sion of  a  lessee  who  cleaned  up  all  the  gold  resulting 
from  the  operation  of  the  mine  up  to  February  11, 
1910.  McNicholas,  as  the  secretary  of  the  Oregon 
corporation,  took  charge  of  the  operations  thereof 
during  said  mining  season  and  represented  that  more 
stock  must  necessarily  be  sold  to  cover  operating  ex- 
penses, as  a  result  of  which  he  sold  large  amounts  of 
stock  to  the  plaintiffs  and  others  for  such  purpose,  but 
applied  no  part  of  the  proceeds  to  the  payment  there- 
of,  took  charge  of  the  clean-ups  thereafter,  and  at  the 
close  of  the  mining  season  there  existed  a  deficit  for 
operating  expenses,  none  of  which  has  been  paid,  and 
for  which  liens  have  been  filed.  The  Arizona  as  well 
as  the  Oregon  corporation  was  largely  overcapitalized. 
The  property  did  not  warrant  a  legitimate  capitaliza- 
tion exceeding  $1,000,000,  and  it  is  necessary  that  the 
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same  be  reduced  and  canceled  in  all  sums  over  and 
above  the  amounts  actually  held  by  bona  fide  subscrib- 
ers. The  plaintiffs  further  allege  that,  by  reason  of 
the  facts  set  forth,  the  Oregon  corporation  is  wholly 
insolvent  and  unable  to  continue  its  corporation  busi- 
ness; that  all  the  directors  thereof  reside  outside  the 
State  of  Oregon,  except  James  McNicholas,  who  claims 
and  pretends  to  have  a  residence  in  Oregon,  but  who 
is  in  fact  most  of  the  time  without  the  state.  Plain- 
tiffs pray  that  a  hearing  be  had ;  that  defendant  James 
McNicholas  be  required  to  account  for  all  stock  sold 
by  him  in  both  corporations;  that  the  true  considera- 
tion for  the  purchase  of  the  mine  be  ascertained,  the 
amount  of  the  mortgage  be  fixed,  the  indebtedness  of 
the  company  be  determined  and  paid ;  that  a  receiver 
be  appointed  to  take  charge  of  the  property;  that  re- 
ceiver's certificates  be  issued  for  funds  for  operating 
expenses  and  other  charges. 

The  receiver  filed  his  oath  and  undertaking  on  Au- 
gust 9,  1910,  and  on  the  27th  of  that  month  the  court 
made  an  order  empowering  him  to  borrow  money  for 
the  purpose  of  preserving  and  operating  the  property, 
and  authorizing  the  issuance  of  receiver's  certificates, 
making  the  same  a  lien  upon  the  property.  On  Sep- 
tember 13th  of  that  year  the  plaintiff  filed  an  affidavit 
and  order  for  publication  of  summons  and  affidavit 
of  mailing  summons.  On  September  26th  Thomas  W. 
Browning  was  granted  leave  to  sue  the  receiver  in  a 
suit  to  foreclose  his  mortgage.  Plaintiffs  filed  their 
proof  of  publication  of  summons  November  19,  1910. 
On  December  1st  of  the  same  year  a  motion  for  a 
default  against  James  McNicholas  was  filed.  There- 
after, on  December  27th,  findings  of  fact  and  conclu- 
sions of  law  were  filed  and  a  decree  rendered  and 
entered  which  on  January  3,  1911,  was  set  aside  and 
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vacated  as  to  the  defendant  Thomas  W.  Browning. 
With  permission  of  the  court,  Browning  filed  an  an- 
swer to  the  effect  that  the  mortgage  executed  by  Mc- 
Nicholas was  genuine,  that  plaintiffs  knew  of  it,  and 
that  it  was  a  first  lien  upon  all  the  real  and  personal 
mining  property  in  the  sum  of  $85,000,  with  interest, 
and  prayed  that  the  same  be  decreed  as  such.  Brown- 
ing filed  a  motion  February  6,  1911,  supported  by 
affidavits  to  discharge  and  restrain  the  receiver,  and 
objected  to  the  receiver  being  allowed  to  work  the  prop- 
erty, borrow  money,  incur  indebtedness,  or  do  any- 
thing that  would  in  any  way  affect  his  rights  in  the 
property.  The  court  overruled  the  objections  and  al- 
lowed the  receiver  to  work  the  property,  and  in  so 
doing  he  incurred  indebtedness  amounting  to  $4,090.46, 
including  his  fees  and  other  expenses.  At  this  time 
the  plaintiffs  appeared  to  have  determined  that  there 
Tvould  be  nothing  left  for  them  after  the  satisfaction 
of  the  mortgage,  or  for  some  other  reason  abandoned 
their  suit,  and  about  July  10,  1911,  the  court,  on  mo- 
tion of  Browning,  made  an  order  discharging  the 
receiver.  At  the  time  of  entering  the  order,  the  court 
left  open  the  matter  of  the  issuance  of  the  receiver's 
certificates  in  settlement  of  the  indebtedness  and  ex- 
penses incurred  by  the  receiver.  The  parties  stipu- 
lated that  the  court  might  order  the  clerk  of  the  court 
to  issue  such  certificates,  if  any  should  be  issued; 
neither  party  waiving  any  objections  to  the  right  of 
the  court  to  do  so.  On  March  11, 1912,  the  court  made 
an  order  dismissing  this  suit,  and  on  the  same  date 
made  another,  authorizing  the  clerk  to  issue  receiver's 
certificates  in  the  sums  stated  above.  There  were 
*' allowed  as  a  charge  against  the  property  in  the 
hands  of  the  receiver.**  The  appellants  now  contest 
the  right  of  the  court  to  appoint  a  receiver  to  operate 
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the  mine  and  to  authorize  the  issuance  of  receiver's 
certificates  for  expenses  in  so  doing. 

The  pleadings  further  show  that  nothing  was  done 
in  this  matter  for  several  months.  On  December  5, 
1912,  a  notice  was  filed  notifying  the  defendants  that 
the  holders  of  receiver 's  certificates  would  make  appli- 
cation to  the  Circuit  Court  for  the  appointment  of 
another  receiver,  and  that  a  hearing  would  be  had  on 
December  26th.  It  appears  that  this  notice  was  served 
upon  the  defendants  by  registered  mail.  On  Febru- 
ary 24,  1913,  an  application  for  the  appointment  of  a 
receiver  was  filed  by  L.  C.  Hudson  and  several  other 
holders  of  receiver's  certificates,  reciting  that  these 
certificates  issued  by  order  of  the  court  constituted  a 
lien  upon  the  property  of  the  Old  Channel  Mining 
Company,  that  the  property  was  in  danger  of  dete- 
riorating, and  asking  for  the  appointment  of  a  receiver, 
not  only  for  the  conservation  of  the  property  of  the 
Old  Channel  Mining  Company,  pending  the  payment 
of  the  certificates,  but  ^r  its  operation,  for  an  order 
to  create  a  fund  for  the  payment  thereof,  or,  if  no 
funds  could  be  so  obtained,  for  an  order  authorizing 
the  sale  of  the  property  to  pay  the  same.  On  the  same 
date  the  court  made  an  order  appointing  J.  F.  Reddy 
as  such  receiver,  and  authorized  him  to  take  posses- 
sion of  all  the  property,  care  for  and  conserve  the 
same  against  loss  and  damage,  but  to  incur  no  ex- 
penses without  an  order  therefor,  except  to  file  an  in- 
ventory, and  ordered  him  to  give  bond  before  entering 
upon  his  duties.  J.  F.  Reddy  did  not  file  his  bond 
until  April  17,  1913,  On  July  8,  1913,  less  than  four 
months  after  Reddy  qualified  as  receiver,  an  involun- 
tary petition  in  bankruptcy  was  filed  against  the  Old 
Channel  Mining  Company  in  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon.    On  July  11, 
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1913,  William  Ulrich  was  duly  appointed  receiver  in 
bankruptcy  by  said  court  and  qualified  as  such  on  the 
12th  of  that  month.  August  18,  1913,  the  district 
court  made  an  order  decreeing  and  adjudging  the  Old 
Channel  Mining  Company  bankrupt.  Eeddy,  as  re- 
ceiver, appeared  in  the  bankruptcy  case  and  opposed 
the  adjudication,  but  his  motion  was  denied.  There- 
after the  creditors  of  the  company  elected  William  Ul- 
rich trustee  of  said  bankrupt,  and  he  qualified  as  such. 
He  thereafter,  on  September  18,  1913,  filed  a  petition 
in  the  Circuit  Court  for  Josephine  County,  asking  for 
an  order  requiring  Beddy,  as  receiver,  to  turn  over 
the  property  of  said  bankrupt  to  him,  as  trustee.  This 
request  was   denied  by  the  court.    On  February  4, 

1914,  the  holders  of  receiver's  certificates  filed  another 
notice  in  this  cause  and  served  the  same  on  the  attor- 
neys for  the  trustee.  In  this  notice  it  was  shown  that 
these  parties  would  apply  to  the  Circuit  Court  for 
such  orders  and  proceedings  as  might  be  necessary  to 
enable  petitioners  to  recover  judgment  and  decree  as 
prayed  for  in  their  petition  filed  on  February  24, 1913. 
TJlrich,  as  trustee,  filed  his  objections  to  the  entry  of 
such  order  by  the  court.  The  court  did  not  order  a 
hearing  of  these  objections,  and  over  the  same  entered 
its  decree  on  April  6,  1914,  which  is  hereby  appealed 
from. 

J.  F.  Reddy  also  represents  that  an  injunction  order 
restraining  him,  as  receiver,  from  dealing  with  the 
property  of  the  Old  Channel  Mining  Company,  issued 
by  the  United  States  District  Court  for  Oregon  in 
1913,  was  vacated  by  that  court  upon  his  petition  filed 
in  November,  1914,  and  that  a  proposition  to  lease  the 
mine  with  an  option  to  purchase  has  been  made  to  him 
as  such  receiver.  Modified  and  Bemanded. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Colvig  <6  Roberts,  Messrs.  Durham  <&  Richard 
and  Mr.  Jacob  E.  Dittus,  with  an  oral  argument  by 
Mr.  G.  M.  Roberts. 

For  respondent  J.  F.  Reddy,  as  receiver,  there  was 
a  brief  and  an  oral  argument  by  Mr.  Asa  C.  Hough. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  first  contended  by  counsel  for  the  appealing 
defendants,  whom  we  will  hereafter  style  defendants, 
that  the  appointment  of  the  first  receiver,  L.  C.  Hud- 
son, was  void  because  made  ex  parte  and  without 
showing  why  notice  was  dispensed  with,  and  hence  all 
charges  made  and  expenses  incurred  by  this  receiver 
were  without  authority  and  constituted  no  lien  upon 
the  property  of  the  Old  Channel  Mining  Company. 
The  position  of  counsel  for  J.  F.  Reddy,  as  the  present 
receiver,  the  only  person  appearing  to  represent  the 
holders  of  the  receiver's  certificates  as  respondent,  is 
that  any  irregularity  in  the  appointment  of  the  first 
receiver  was  waived;  that  the  appointment  was  ac- 
quiesced in  by  the  Old  Channel  Mining  Company  and 
Thomas  W.  Browning,  its  trustee ;  and  that  the  claims 
of  the  holders  of  the  receiver's  certificates  for  the  fees 
of  the  receiver  and  expenses  of  caring  for  the  mining 
property  and  operating  the  same  are  valid  liens  upon 
the  property.  It  seems  that  the  uncontradicted  asser- 
tions in  the  complaint  and  application  of  the  stock- 
"holders  of  the  Old  Channel  Hydraulic  Mines  Company 
to  stay  the  hand  of  James  H.  McNicholas  in  the  mis- 
application of  the  proceeds  of  the  sale  of  shares  of 
stock  and  output  of  the  mine,  for  an  accounting  and 
cancellation  of  certificates  of  stock,  and  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  and  preserve 
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the  mining  property,  constituted  at  least  a  prima  facie 
case  for  the  proper  appointment  of  a  receiver  to  save 
the  property  for  whomsoever  it  might  be  adjudged  to 
belong;  that  it  was  for  the  best  interest  of  the  mort- 
gagee, whose  mortgage  was  assailed  but  sustained, 
that  such  a  step  should  be  taken.  That  the  stockhold- 
ers finally  ascertained  in  the  suit  that  they  had  been 
completely  swindled,  and  that  nothing  would  be  left 
for  any  of  them  after  the  satisfaction  of  the  mortgage 
of  $85,000  held  by  Thomas  W.  Browning,  trustee, 
would  not  change  the  apparent  situation.  Their 
claims  were  nevertheless  bona  fide  and  unquestioned. 
In  other  words,  from  necessity  the  matter  did  not 
depend  upon  the  final  outcome  of  the  suit.  The  appli- 
cation showed  that  the  Oregon  corporation  was 
insolvent.  Section  1108,  subdivision  4,  L.  0.  L.,  author- 
izes the  appointment  of  a  receiver  in  cases  provided 
for  by  statute,  when  a  corporation  is  insolvent :  Wills 
V.  Nehalem  Coal  Co.,  52  Or.  70,  76  (96  Pac.  528).  As 
to  the  service,  it  was  further  shown  that  all  the  direct- 
ors resided  outside  of  the  state,  except  James  Mc- 
Nicholas, who  claimed  a  residence  therein,  but  who  was, 
for  the  most  part,  without  the  state.  He  was  given  an 
opportunity  to  be  heard  a  short  time  afterward,  but 
did  not  avail  himself  thereof,  and  does  not  appear  to 
be  selling  any  more  shares  of  stock  in  the  corporation 
or  taking  any  interest  herein.  Service  of  process 
upon  defendants  was  made  by  publication  and  mailing 
soon  after  the  appointment. 

4,  5.  As  a  general  rule,  a  receiver  should  not  be  ap- 
pointed ex  parte,  without  notice  to  the  parties  to  be 
affected  thereby,  and  before  they  have  had  an  oppor- 
tunity to  be  heard  in  relation  to  their  rights ;  and  even 
though  there  is  no  provision  in  the  statute  requiring 
notice  of  the  application  for  the  appointment  of  a  re- 
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ceiver,  under  the  rules  of  equity  in  matters  of  appoint- 
ment of  receivers,  which  govern  when  not  inconsistent 
with  the  statutes  on  the  subject,  such  notice  should  be 
given.  A  defendant  may  waive  any  objection  to  an 
ex  parte  appointment  by  acquiescence  therein,  by  fail- 
ure to  interpose  a  timely  objection  thereto,  or  by  par- 
ticipating in  the  proceeding  thereafter:  34  Cyc.  117, 
162;  Anderson  v.  Robinson,  63  Or.  228,  233  (126  Pac. 
988, 127  Pac.  546). 

6.  It  may  be  conceded  that  the  appointment  of  this 
receiver  was  at  the  time  irregular.  It  appears  that 
the  defendants  acquiesced  therein  by  failing  to  make 
timely  objection,  and  by  participating  in  the  proceed- 
ings. It  should  be  remembered  that  the  property  of 
the  Old  Channel  Mining  Company  was  held  by  Thomas 
W.  Browning,  as  trustee.  He  was  therefore  author- 
ized to  represent  the  interests  of  this  company  herein. 
Under  the  Code,  he  could  bring  suit,  as  such  trustee, 
without  joining  his  beneficiary:  Section  392,  L.  0.  L. 
Thomas  W.  Browning  appeared  and  answered  in  the 
suit  and  asserted  that  the  mortgage  was  a  first  lien 
upon  the  property.  He  partook  in  numerous  other 
proceedings  in  the  case.  He  objected  to  this  receiver 
operating  the  mine  and  to  the  expenses  of  such  opera- 
tion being  made  a  lien  on  the  property  prior  to  the 
mortgage,  but  we  nowhere  find  that  he  objected  to  the 
appointment  of  this  receiver  for  the  purpose  of  pre- 
serving the  property,  or  questioned  the  authority  con- 
ferred upon  such  oflBcer  to  do  so.  We  conclude,  there- 
fore, that  defendants  acquiesced  in  the  order  of  the 
court  in  this  respect,  and  only  objected  to  the  incur- 
ring of  indebtedness  by  the  receiver  in  the  operation 
of  the  mine.  It  would  perhaps  have  been  better  form 
for  a  temporary  appointment  to  have  been  made  until 
notice  could  have  been  given.    Upon  the  application 
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of  Browning  to  discharge  and  restrain  the  receiver, 
the  court  required  him  to  cease  incurring  expenses 
and  file  a  report,  and,  when  the  same  was  filed,  he  was 
discharged. 

7-9.  This  brings  us  to  the  grave  question  of  the 
standing  of  the  expenses  and  indebtedness  incurred- 
by  the  receiver,  to  which  objection  is  made.  Prop- 
erty properly  placed  in  the  hands  of  a  receiver  by 
order  of  a  court  of  equity  becomes  chargeable  with  the 
necessary  expenses  incurred  in  taking  care  of  and 
saving  it:  34  Cyc.  350.  The  allowance  of  $930  made 
to  L.  C.  Hudson,  receiver,  as  compensation  for  his  ser- 
vices, was  taxable  as  part  of  the  costs,  and  as  such 
was  entitled  to  priority  of  payment  as  a  first  lien  upon 
the  mining  property:  34  Cyc,  351.  The  other  ex- 
penses contracted  by  this  receiver  for  labor  and  sup- 
plies, which  were  necessary  in  order  to  care  for  and 
preserve  the  ditches,  machinery  and  other  property 
of  the  mine,  come  within  the  same  rule.  The  amount 
of  the  last-named  expenditures  cannot  be  ascertained 
from  the  record.  The  trial  court  should  segregate 
these  items  of  expense  from  any  there  may  be  not 
coming  within  this  class,  and  make  an  equitable  ad- 
justment thereof. 

10.  As  to  the  debts  contracted  by  the  receiver  in 
carrying  on  the  business  of  the  Old  Channel  Hydraulic 
Mine$  Company  and  operating  the  mine,  the  rule  an- 
nounced by  this  court  in  Investment  Corp.  v.  Hospital, 
40  Or.  523,  at  page  532  (64  Pac.  644,  67  Pac.  194,  56 
L.  B.  A.  627),  should  be  applied.  In  appointing  a  re-. 
ceiver  of  a  corporation  not  quasi  public  in  character, 
or  authorizing  its  receiver  to  continue  its  business,  a 
court  of  equity  has  no  power,  in  the  absence  of  the 
consent  of  prior  contract  lien  creditors,  to  decree  that 
the    indebtedness    of    the    defendant    Old    Channel 


186  Stacy  v.  McNicholas.  [76  Or. 

Hydraulic  Mines  Company  shall  take  precedence  over 
such  prior  contract  liens  as  the  mortgage  held  by 
Browning  as  trustee.  As  said  by  Mr.  Chief  Justice 
Bean  in  Investment  Co.  v.  Hospital,  40  Or.,  at  page 
533  (67  Pac.  195,  56  L.  R.  A.  627) : 

**But  under  none  of  the  authorities  is  a  court  au- 
thorized to  lihus  displace  contract  liens  upon  the  prop- 
erty of  individuals  or  private  corporations. ' ' 

Any  other  rule  would  open  the  way  to  impair 
solemn  obligations  and  destroy  vested  rights.  The 
authority  to  displace  prior  contract  liens  is  an  excep- 
tion and  not  the  rule.  This  extraordinary  power  is 
ordinarily  exercised  by  a  court  of  equity  only  as 
against  parties  who  seek  its  aid,  and  is  usually  re- 
stricted to  cases  of  railroads  and  other  like  corpora- 
tions of  a  gua^i-public  character.  It  cannot  be  extended 
so  as  to  give  unsecured  creditors  of  an  ordinary 
corporation  preference  over  prior  contract  liens: 
34  Cyc.  356;  Merriam  v.  Victory  Alining  Co.,  37  Or. 
321  (56  Pac.  75,  58  Pac.  37,  60  Pac.  997) ;  McCornack 
V.  Salem  Ry.  Co,,  34  Or.  543  (56  Pac.  518, 1022) ;  Wood 
V.  Guarantee  Trust  Co.,  128  U.  S.  416  (32  L.  Ed.  472, 
9  Sup.  Ct.  Eep.  131) ;  Hanna  v.  State  Trust  Co.,  70 
Fed,  2  (16  C.  C.  A.  586,  30  L.  R.  A.  201) ;  Farmers' 
Loan  <6  Trust  Co.  v.  Grape  Creek  Coal  Co.  (C.  C), 
50  Fed.  481  (16  L.  E.  A.  603). 

11.  The  claims  for  expenses  in  operating  the  mines, 
not  shown  to  be  necessary  for  the  care  and  preserva- 
tion of  the  property,  should  be  paid,  as  far  as  possi- 
ble, from  the  income  realized  from  the  mine.  In 
equity  all  the  funds  so  obtained  should  first  be  applied 
to  such  payment,  and  if  any  part  thereof  has  been 
diverted  or  applied  for  other  purposes,  either  in  the 
payment  of  the  fees  of  the  receiver  or  other  expenses 
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incurred  in  caring  for  the  property,  the  matter  shonld 
be  corrected,  and,  if  not  paid,*  an  equal  amount  should 
be  declared  a  first  lien  upon  the  property  in  question 
and,  when  realized  from  the  proceeds  thereof,  applied 
to  such  payment.  If  any  balance  of  such  operating 
expenses  remains  unsatisfied,  it  should  share  with 
other  like  claims. 

12.  It  is  next  suggested  by  defendants  that,  by  rea- 
son of  the  foreclosure  and  sale  under  the  Browning 
mortgage,  the  property,  as  bought  in  by  him,  was  free 
from  any  claim  or  charge  by  reason  of  the  receiver- 
ship. The  decree  in  the  foreclosure  suit  is  merely 
mentioned  in  the  record.  It  is  not  pleaded,  and  the 
provisions  thereof  are  not  before  us.  We  cannot  as- 
sume that  the  trial  court  made  conflicting  orders  or 
decrees.  The  receiver  was  appointed,  and  the  neces- 
sary expenses  authorized  before  such  suit  was  insti- 
tuted. The  receiver's  certificates  are  only  evidence  of 
the  claims.  The  clerk  issued  them  upon  the  stipula- 
tion of  the  parties  for  convenience,  and  they  have  the 
same  force  and  effect  as  though  issued  before  the  re- 
ceiver was  dismissed. 

13.  The  appointment  of  J.  F.  Beddy  as  the  second 
receiver  is  assigned  as  error,  and  it  is  contended  that 
such  order  authorized  him  to  act  merely  as  a  custo- 
dian and  caretaker  of  the  property.  We  think  the 
point  is  well  taken.  At  the  time  of  making  the  order, 
the  original  suit  had  served  its  full  purpose  and  had 
been  dismissed  as  to  everything,  except  the  settlement 
of  costs  and  expenses.  The  appointment  was  made 
upon  the  application  of  persons  who  were  strangers 
to  the  record.  Plaintiffs  had  abandoned  the  suit,  and 
the  defendants  objected  to  granting  him  the  authority 
of  a  receiver.  He  was  named  as  receiver  of  a  differ- 
ent corporation  than  Hudson,  the  first  receiver.    A 
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court  of  equity  has  no  jurisdiction  or  authority  to  ap- 
point a  receiver,  except  as  ancillary  to  an  actual  pend- 
ing suit  As  such  court  it  has  no  inherent  power  to 
appoint  a  receiver  of  an  insolvent  corporation:  Mc- 
Nary  v.  Bush,  35  Or.  114  (56  Pac.  646) ;  Young  v. 
Hughes,  39  Or.  586  (65  Pac.  987,  66  Pac.  272) ;  Ander- 
son V.  Robinson,  63  Or.  228,  233  (126  Pac.  988,  127 
Pac.  546) ;  High  on  Receivers  (3  ed.),  §  17;  Smith  on 
Receivership,  §§  228,  371  et  seq.;  Vila  v.  Grand  Is- 
land etc.  Co.,  68  Neb.  222  (94  N.  W.  136,  97  N.  W.  613, 
110  Am.  St.  Rep.  400,  4  Ann.  Gas.  59,  63  L.  R.  A.  791) ; 
State  ex  rel.  v.  Ross,  122  Mo.  435  (25  S.  W.  947,  23 
L.R.  A.  534). 

14.  Soon  after  this  appointment  the  Old  Channel 
Mining  Company  was  adjudged  a  bankrupt,  and  its 
duly  qualified  trustee  in  bankruptcy  applied  for  an 
order  of  the  trial  court  requiring  J.  F.  Reddy  to  turn 
over  the  property  belonging  to  the  bankrupt  to  him. 
All  the  claims  represented  by  the  receiver's  certificates 
have  been  presented  and  allowed  in  the  bankruptcy 
proceedings.    It  would  seem  more  consistent  with  an 
orderly  administration  of  the  affairs  of  the  bankrupt 
and  less  likely  to  result  in  confusion  for  such  an  action 
to  be  taken.    The  federal  bankruptcy  law  is  para- 
mount, and  it  appears  that  it  was  invoked  in  Re  Old 
Channel  Mining  Company,  and  thereafter  it  was  nec- 
essarily exclusive :  In  re  Waits,  190  U.  S.  1  (47  L.  Ed. 
933,  23  Sup.  Ct.  Rep.  718). 

Although  J.  F.  Reddy  was  appointed  receiver  prior 
to  the  bankruptcy  proceedings,  he  did  not  file  his  bond 
or  oath,  nor  take  possession  of  the  property,  nor  in 
any  manner  comply  with  the  order  of  the  court  until 
less  than  four  months  prior  thereto.  Under  these 
circumstances,  the  court  of  bankruptcy  was  legally 
empowered  to  control  and  administer  the  affairs  of 
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the  insolvent  estate:  Southern  Loan  £  Trust  Co.  v. 
Benbow  (D.  C),  96  Fed.  514. 

The  decree  of  the  lower  court  of  April  6,  1914, 
authorizing  J.  F.  Reddy,  as  receiver,  to  sell  the  prop- 
erty of  the  Old  Channel  Mining  Company  described 
in  the  record,  will  be  reversed  as  to  that  part  of  the 
decree,  and  the  cause  will  be  remanded  to  the  lower 
court,  with  directions  to  modify  the  order  declaring 
the  receiver's  certificates  to  be  first  liens  upon  the 
property,  as  above  indicated,  and  that  J.  F.  Reddy  be 
authorized  to  deliver  the  property  in  question  to  the 
trustee  of  the  Old  Channel  Mining  Company,  bank- 
rupt. Under  all  the  complicated  circumstances  of  the 
case,  the  costs  should  be  taxed  against  the  property 
involved ;  and  it  is  so  ordered. 

Modified  and  Remanded. 

Mb.  Chief  Justice  Moobb^  Mb.  Justice  Eaein  and 
Mb.  Justice  Habbis  concur. 


Argned  April  2,  Teversed  April  20,  rehearing  denied  May  18,  1915. 

SUSZNIK  V.  ALGER  LOGGING  CO. 

(147  Pac.  922.) 

Pleading— Defenses — "Ineonfllstent  Defenses.** 

1.  Defenses  are  not  inconsistent  when  they  may  all  be  true,  and 
are  only  inconsistent  when  some  of  them  must  necessarily  be  false  if 
others  are  true,  and  in  such  a  case  they  cannot  be  united. 

Pleading— Defenses — Inconsistent  Defenses. 

2.  In  an  action  for  injuries  based  on  the  theory  of  the  relation  of 
passenger  and  carrier  between  plaintiff  and  defendant,  an  answer 
setting  up  the  Workmen's  Compensation  Act  as  affording  the  remedies 
for  plaintiff,  and  aUeging  that  plaintiff  was  guilty  of  negligence,  does 
not  set  forth  inconsistent  defenses,  though  allegations  in  the  first 
defense  that  plaintiff  was  riding  on  the  train  without  the  consent  or 
knowledge  of  defendant,  and  of  plaintiff's  negligence,  are  irrelevant, 
because  under  the  compensation  act  such  questions  are  eliminated. 
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Carriers — ^Injuries  to  Pasaengen— Existence  of  Relation— Issaes. 

3.  Where  the  complaint,  in  an  action  for  a  personal  injurj;  alleged 
that  the  relation  of  passenger  and  carrier  existed  between  plaintiff 
and  defendant  at  the  time  of  the  accident  causing  the  injury,  defend- 
ant could  plead  and  prove  that  the  relation  of  master  and  servant 
existed,  and  that  plaintiff  must  resort  to  the  relief  afforded  bj  the 
Workmen's  Compensation  Act. 

Cfarrlers — ^liCaster  and  Servant — ^Passengers — ^Existence  of  Relation. 

4.  Plaintiff  visited  an  office  of  defendant,  seeking  employment, 
and  was  directed  by  the  person  in  charge  thereof  to  go  to  defend- 
ant's camp  near  a  designated  town  to  begin  work.  When  he  reached 
the  town,  he  went  to  defendant's  logging  train,  and  was  there  directed 
by  the  engineer  to  place  his  baggage  on  the  pilot  of  the  engine  and 
get  aboard.  He  rode  on  the  pilot  to  the  logging  camp.  Before  leav- 
ing the  immediate  vicinity  of  the  train,  he  was  injured.  He  did  not 
do  any  work  or  receive  any  compensation  from  defendant  prior  to 
the  accident.  Held,  that  the  relation  between  the  parties  was  that 
of  passenger  and  carrier,  and  not  of  employee  and  employer,  within 
the  Workmen's  Compensation  Act. 

Appeal  and  Error — Harmless  Error — ^Eironeons  RnUngs  on  Pleadings. 

5.  Where  the  relation  between  plaintiff,  suing  for  a  personal  in- 
jury, and  defendant,  was  that  of  passenger  and  carrier,  the  striking 
out  of  defendant's  plea  of  the  Workmen's  Compensation  Act  was  not 
prejudicial. 

Carriers — ^Injuries  to  Passengers — Contzlbntory  Negligence. 

6.  An  answer,  in  an  action  for  injury  to  a  passenger,  which  alleges 
that  plaintiff  was  transported  by  defendant  on  its  logging  train 
gratuitously  solely  for  the  benefit  of  plaintiff  and  defendant  in  con- 
nection with  the  business  in  which  defendant  was  engaged,  and  that 
plaintiff,  on  reaching  his  destination,  ran  in  front  of  the  engine  and 
was  injured,  sets  forth  plaintiff's  contributory  negligence,  thoagh  it 
does  not  admit  any  negligence  of  defendant. 

[As  to  who  are  passengers  on  a  train,  see  note  in  61  Am.  St. 
Rep.  65.] 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Benson. 

This  is  an  action  for  damages  resulting  from  per- 
sonal injuries.  On  the  25th  day  of  August,  1913, 
plaintiff  applied  to  the  Evans  Employment  Company, 
of  Portland,  under  the  name  of  Joe  Wagner,  for  a  job 
as  a  **wood  buck"  or  wood-chopper.  He  was  given 
what  is  referred  to  in  the  testimony  as  a  **  ticket"  or 
** employment  ticket,*'  which  appeared  upon  the  face 
to  be  a  contract  between  plaintiff  and  the  employment 
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bureau,  whereby  the  latter  was  to  find  employment 
or  refund  the  fee  of  $1  which  plaintiff  paid  therefor. 
This  ticket  reads  as  follows: 

^*Must  have  blankets  and  pay  own  fare  $1.50. 
Evans  Employment  Company,  20  North  Second 
Street,  Portland,  Oregon,  P.  S.  Phone  Main  1639, 
Home  Phone  A-3074.  Licensed.  Bonded.  Received 
from  Joe  Wagner  the  sum  of  $1  for  which  we  agree 
to  furnish  correct  information  by  which  the  above- 
named  employee  shall  be  enabled  to  secure  a  situation 
with  Alger  Logging  Company  at  818  Spaulding  Bldg., 
as  wood  buck,  wages  $2.50  per  day,  board  $5  per  week. 
Hospital  $1  per  month.  .  Failing  to  do  which  we  prom- 
ise to  refund  the  above  amount  paid,  and  the  fare  for 
transportation  actually  paid  to  and  from  the  place 
where  said  applicant  is  sent  by  said  agent,  on  return 
of  this  receipt,  together  with  a  written  statement  from 
the  employer  or  other  evidence  that  the  applicant  could 
not  get  the  situation.  This  ticket  is  good  for  a  job, 
any  time  within  31  days  from  date  of  issue;  and  for 
which  the  fee  is  the  same  as  stated  herein;  except 
where  transportation  is  furnished.  Not  responsible 
for  loss  of  ticket.  Evans  Employment  Company,  by 
F.  B.  C.  Report  at  this  office  for  directions  10  a.  m. 
to-day.  Not  transferable.  No  money  returned  after 
two  days.    I  the  undersigned  received  directions  to 

the  above-stated  position  at ,  and  agree  to  go  as 

directed.  Failing  to  do  which  I  forfeit  all  right  to  the 
position  and  the  fee  paid  for  the  information.  I  am 
thoroughly  experienced  as  above.  Signature  of  em- 
ployee:     .    Ticket    No.    2425.    Order    No.    229. 

Ordered  by  B.Alger.'' 

Upon  the  reverse  side  the  following  is  printed  and 
written : 

**Take  Str.  Harvest  Queen  at  8  p.  m.  from  Ash 
Street  Dock  to  Skamokawa,  Washington.  Report 
Al^er  Logging  Co.,  818  Spaulding  Bldg.,  3rd  and 
Washington  St.  To  the  employer.  This  should  be 
filled  out  and  signed  by  the  employer  in  case  the  posi- 


192  SuszNiK  V,  Algkk  Logging  Co.  [76  Or. 

tion  is  not  open  for  applicant.  Under  no  considera- 
tion should  this  be  signed  if  the  position  is  open  as 
stated  hereon  and  you  need  the  applicant  for  the  posi- 
tion.    Time  and  date  this  ticket  was  presented: . 

The  bearer  was  not  employed  for  the  following  rea- 
sons:   .     Employer's  signature: .'' 

Pursuant  to  instructions,  plaintiff  took  this  ticket 
to  the  office  of  the  defendant  corporation  in  the 
Spaulding  building  in  Portland,  where  he  presented 
the  same,  and,  under  its  instructions,  took  the  steam- 
boat to  Skamokawa,  Washington.  He  there  placed 
himself  and  baggage  upon  the  pilot  of  the  locomotive 
which  moved  backward  pushing  defendant's  logging 
cars  from  the  river  to  the  logging  camp.  When  the 
train  reached  the  camp,  the  cars  were  backed  into  a 
roundhouse.  The  locomotive  stood  still  long  enough 
for  the  brakeman  to  set  the  brakes  upon  the  trucks 
and  uncouple  them  from  the  engine  which  then  moved 
forward  for  the  purpose  of  unloading  at  the  cook- 
house some  freight  from  the  cab  or  tender.  Just  as 
the  engine  started  it  struck  the  plaintiff,  and  he  re- 
ceived the  injuries  upon  which  the  action  is  leased. 
The  plaintiff  testifies  that,  when  the  train  stopped, 
the  engineer  told  him  to  get  off,  and  while  he  was 
doing  so,  with  his  suitcase  and  blanket-roll  in  his 
hands,  the  locomotive  started  without  any  warning, 
and  he  was  thrown  down  and  injured.  Defendant 
contends  that  he  was  standing  at  the  side  of  the  en- 
gine, and,  when  it  started,  he  recklessly  ran  in  front 
of  it  for  the  purpose  of  getting  his  baggage,  and  was 
hurt  by  his  own  negligence. 

The  complaint  is  based  upon  the  theory  that,  at  the 
time  of  the  accident,  the  parties  sustained  the  relation 
of  passenger  and  carrier.  The  answer,  after  a  series 
of  denials  sets  up  for  the  first  affirmative  defense  that 
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plaintiff  was  an  employee  of  defendant  at  the  time 
that  he  received  the  injury,  and  was  therefore  com- 
pelled to  look  to  the  Workmen's  Compensation  Act  of 
the  State  of  Washington  for  indemnity,  since  by  that 
law  all  remedies  for  such  injuries  by  actions  at  law 
are  abrogated.  This  defense  is  complicated  by  an 
additional  allegation  to  the  effect  that,  at  the  time  of 
the  accident,  the  plaintiff  was  riding  upon  defendant's 
locomotive  without  its  knowledge  or  consent,  and  the 
further  language  as  follows : 

**The  plaintiff  thereupon,  seeing  said  engine  in  nio- 
tion,  and  being  then  at  his  destination,  ran  in  front  of 
same  in  order  to  remove  his  baggage,  which  he  had 
placed  on  the  cowcatcher,  and  was  injured." 

The  second  affirmative  defense  is,  in  effect,  con- 
tributory negligence.  In  the  statement  thereof  it  is 
alleged,  among  other  things,  that: 

"On  or  about  the  26th  day  of  August,  1913,  plaintiff 
was  transported  by  the  defendant  on  its  logging  train 
from  Skamokawa  to  defendant's  logging  camp  grat- 
uitously and  without  consideration  therefor  and  not 
in  performance  of  any  contract,  express  or  implied, 
between  the  defendant  and  plaintiff  to  furnish  the 
same  to  plaintiff  on  account  of  his  being  in  defend- 
ant's employ  and  not  in  partial  payment  or  otherwise 
of  any  labor  performed  or  to  be  performed  by  plain- 
tiff for  defendant,  but  solely  for  the  mutual  benefit 
and  convenience  of  plaintiff  and  defendant  in  connec- 
tion with  the  business  in  which  the  defendant  was  en- 
gaged and  in  which  the  plaintiff  was  employed." 

Upon  filing  this  amended  answer,  plaintiff  moved 
the  court  to  require  defendant  to  elect  between  its  two 
affirmative  defenses  upon  the  ground  that  they  are  in- 
consistent and  to  strike  out  the  one  not  so  elected. 
This  motion  was  allowed  by  the  court.  Defendant 
having  elected  to  stand  upon  the  first  affirmative  de- 
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fense,  plaintiff  then  moved  to  strike  therefrom  certain 
paragraphs,  consisting  of  allegations  setting  out  the 
several  provisions  of  the  Workmen's  Compensation 
Act  of  the  State  of  Washington  and  an  alleged  ruling 
of  the  **  Industrial  Insurance  Commission  of  the  State 
of  Washington,"  purporting  to  be  an  interpretation 
of  the  compensation  act  and  its  application  to  the 
facts  of  the  case  at  bar.  The  motion  also  went  to  that 
part  of  the  first  defense  which  reads : 

**The  plaintiff  thereupon  seeing  said  engine  in  mo- 
ti6n,  and  being  then  at  his  destination,  ran  in  front 
of  the  same  in  order  to  remove  his  baggage,  which  he 
had  placed  on  the  cowcatcher,  and  was  injured.** 

This  motion  was  allowed  by  the  court,  and  the  cause 
proceeded  to  trial.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wood,  Montague  &  Htmt,  with  an  oral  argu- 
ment by  Mr,  Isaac  D.  Hunt 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Littlefield  d  Smith  and  Mr,  Lon  L.  Parker, 
with  oral  arguments  by  Mr.  Parker  and  Mr.  Isham  N. 
Smith. 

Mb.  Justice  Bensok  delivered  the  opinion  of  the 
court. 

There  are  some  35  assignments  of  error  which  "w^e 
shall  consider  as  far  as  necessary  to  a  determination 
of  the  case. 

1,  2.  The  first  of  these  is  that  the  trial  court  erred 
in  requiring  the  defendant  to  elect  between  its  aflBrra- 
ative  defenses  upon  the  ground  of  inconsistency^ 
This  court  has  frequently  passed  upon  the  question 
here  presented,  and  the  rule  is  quite  clearly  expressed 
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by  Mr.  Chief  Justice  Thaybb  in  the  case  of  McDonald 
V.  American  Mortgage  Co.,  17  Or.  633  (21  Pac-  886), 
when  he  says: 

*'The  rule,  as  I  understand  it,  in  regard  to  incon- 
sistent defenses,  is  that  defenses  are  not  inconsistent 
when  they  may  all  be  true;  that  they  are  only  incon- 
sistent when  some  of  them  must  necessarily  be  false, 
if  others  of  them  are  true ;  in  such  a  case  they  cannot 
be  united/' 

This  has  been  reiterated  by  this  court  in  several 
later  cases.  Applying  such  test  to  the  answer  in  the 
present  case,  we  must  conclude  that  there  is  no  in- 
consistency between  the  plea  of  the  compensation  act 
and  the  plea  of  negligence,  for  both  may  well  be  true. 
It  must  be  conceded  that  the  allegation  in  the  first 
defense  that  plaintiff  was  riding  on  defendant's  train 
without  its  consent  or  knowledge,  and  the  further 
averment  of  plaintiff's  negligence,  were  irrelevant, 
since,  under  the  compensation  act,  all  questions  of  this 
sort  are  entirely  eliminated.  These  allegations  were 
mere  surplusage,  in  no  way  affecting  the  vital  ele- 
ments of  the  defense,  therefore  might  properly  have 
been  stricken  out.  The  court  erred  in  requiring  the 
defendant  to  elect. 

3.  The  second  assignment  is  that  the  court  erred  in 
striking  out  the  defense  of  the  Workmen's  Compensa- 
tion Act.  This  ruling  of  the  trial  court  was  evidently 
based  upon  the  theory  of  plaintiff's  counsel  that,  since 
the  complaint  alleges  that  the  relation  of  passenger 
and  carrier  existed  at  the  time  of  the  accident,  the  de- 
fendant should  be  limited  to  denials.  We  cannot 
agree  with  court  or  counsel  in  this,  but  must  insist 
that  defendant  was  clearly  entitled  to  plead  and  prove 
if  it  could,  that  the  relation  of  master  and  servant 
existed,  and  that,  by  reason  of  the  compensation  act 
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of  the  State  of  Washington,  the  courts  of  Oregon  were 
without  jurisdiction  to  entertain  the  action.  It  fol- 
lows that  the  court  erred  in  this  respect  also. 

4,  5.  This  brings  us  to  a  consideration  of  the  evi- 
dence upon  the  question  as  to  what  was  the  true  rela- 
tion of  the  parties  at  the  moment  of  the  injury.  They 
agree  in  their  allegations  that  plaintiff  was  not  a  pas- 
senger for  hire.  There  is  no  substantial  conflict  in 
the  evidence  as  to  the  facts  upon  which  we  are  to 
determine  whether  or  not  the  relation  of  master  and 
servant  then  existed.  Plaintiff  had  visited  the  Port- 
land office  of  defendant,  and  had  there  been  directed 
by  the  person  in  charge  to  go  to  its  camp  near  Skamo- 
kawa,  Washington,  to  begin  work.  When  he  reached 
Skamokawa,  he  went  to  the  defendant's  logging  train, 
and  was  there  directed  by  the  engineer  to  place  his 
baggage  upon  the  pilot  of  the  engine  and  get  aboard. 
He  rode  upon  the  pilot  to  the  logging  camp.  Within 
a  very  brief  period  of  time  after  such  arrival,  the  acci- 
dent occurred.  He  had  not  left  the  immediate  vicin- 
ity of  the  train,  had  not  reported  to  the  foreman,  had 
not  spoken  to  anyone  in  charge,  was  not  upon  the 
pay-roll,  and  never  did  do  any  work  or  receive  any 
compensation  from  defendant.  Under  these  condi- 
tions, we  are  called  upon  to  determine  whether  or  not 
the  plaintiff  was  an  employee  of  defendant  in  the 
sense  that  he  was  entitled  to  indenmity  under  the 
compensation  act  of  the  State  of  Washington,  and 
thereby  barred  from  bringing  this  action : 

This  is  the  first  time  we  have  been  called  upon  to 
consider  a  compensation  act,  but  this  court  has  indi- 
cated quite  clearly  a  reasonable  test  as  to  the  relation 
of  master  and  servant  in  the  recent  case  of  PtUnam 
V.  Pacific  Monthly  Co.,  68  Or.  54  (136  Pac.  835,  Ann. 
Gas.  1915C,  256,  45  L.  B.  A.  (N.  S.)  338),  wherein  Mr. 
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Chief  Justice  MgBbide  in  the  opinion  upon  rehearing 
says: 

"The  testimony  shows  that  deceased  was  employed 
by  defendant  as  a  stenographer  on  the  fourth  floor  of 
the  building;  that  her  duties  began  at  8:30  in  the 
morning;  and  that  the  accident  happened  at  8:20.  At 
the  time  of  her  accident  her  time  was  her  own.  She 
was  not  the  servant  of  the  defendant  until  it  was  time 
for  her  to  begin  such  service. ' ' 

The  case  at  bar  is  still  more  decisively  differenti- 
ated in  that  plaintiff  had  never  worked  for  defendant, 
and  had  never  reached  the  point  where  work  could  be 
assigned  to  him.  We  have  read  with  care  the  English 
eases  cited  in  the  briefs,  but  they  are  not  convincing 
upon  the  facts  before  us.  The  case  most  nearly  in 
point  is  that  of  Leonard  v.  Baird  <6  Co.,  38  Scot.  Law 
Rep.  649,  but  in  that  case  the  injured  person  had  been 
employed  to  work  in  a  coal  mine.  He  had  gone  down 
into  the  pit.  Before  commencing  work  his  lamp  went 
out,  and  he  took  it  and  lighted  one,  borrowed  from  a 
fellow-workman,  to  the  lamp  station.  While  he  was 
returning,  he  was  crushed  by  a  rake  of  hutches,  and 
died  from  his  injuries.  Even  under  this  state  of 
facts,  the  court  was  reluctant  to  hold  that  he  came 
within  the  provisions  of  the  compensation  act.  There 
is  no  doubt  that  he  was  engaged  in  the  employment  of 
the  company.  The  facts  in  the  case  at  bar  are  very 
different.  It  is  true  that  the  defendant  has  pleaded 
in  his  answer  and  tendered  in  evidence  a  written  opin- 
ion of  the  Industrial  Insurance  Commission  of  the 
state,  based  upon  a  reading  of  the  complaint  in  this  ac- 
tion, in  which  it  held  that  the  plaintiff  is  entitled  to 
indemnity  under  the  compensation  act.  But  the  same 
was  prepared  and  delivered  by  two  members  of  the 
commission  in  Portlasid,  unoflBcially,  since  there  was 
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no  application  for  such  compensation  pending  before 
them,  and  it  does  not  impress  us  as  having  any  more 
binding  effect  than  a  private  expression  of  opinion  by 
a  trial  judge  upon  the  street  corner.  We  conclude 
that  plaintiff  was  not  engaged  in  the  employment  of 
defendant  at  the  time  he  was  hurt.  From  this  conclu- 
sion we  reach  the  further  inference  that  defendant 
suffered  no  substantial  wrong  by  reason  of  the  trial 
court 's  action  in  striking  out  of  its  first  affirmative  de- 
fense,  the  allegations  relating  to  the  compensation  act, 
since,  under  the  evidence,  such  defense  must  neces- 
sarily fail. 

6.  We  next  consider  the  effect  of  the  order  of  elec- 
tion which  resulted  in  striking  out  defendant's  plea 
of  contributory  negligence.  Plaintiff  insists  that  it  is 
not  a  plea  of  contributory  negligence,  because  it  does 
not  admit  any  negligence  upon  the  part  of  defendant, 
and  cites  a  number  of  authorities  supporting  his  posi- 
tion. However,  this  court  in  the  case  of  Edlefson 
V.  Portland  Ry.,  L.  £  P.  Co.,  69  Or.  25  (136  Pac.  834) 
has  settled  the  question.  In  this  case  Mr.  Chief 
Justice  MooBE  says : 

*' Though  a  process  of  reasoning  seems  to  support 
the  rule  thus  announced  in  cases  where  contributory 
negligence  is  specially  alleged  as  a  defense,  it  is  be- 
lieved that  where,  as  in  the  case  at  bar,  the  answer 
denies  the  negligence  charged  in  the  complaint,  and 
avers  specially  that  the  injury  complained  of  was 
caused  by  the  carelessness  of  the  person  hurt,  without 
alleging  that  such  negligence  was  contributory,  the 
special  plea  is  not  equivalent  to  a  confession  and 
avoidance.  It  is  possible  that  the  injury  might  be  sus- 
tained by  a  person  sui  juris  without  any  negligence  on 
the  part  of  the  party  owning  or  controlling  the  in- 
strumentality causing  the  hurt.  In  such  cases,  to  hold 
that  the  answer  must  confess  negligence,  so  as  to 
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avoid  its  consequences,  in  order  to  introduce  evidence 
of  the  carelessness  of  the  person  hurt,  is  to  place  the 
defendant  at  a  great  disadvantage  before  the  jury. ' ' 

We  conclude,  therefore,  that  defendant  was  entitled 
to  have  the  jury  instructed  upon  the  law  of  contribu- 
tory negligence,  and  that  the  trial  court  erred  in  refus- 
ing such  requested  instruction.  For  these  reasons  it 
is  not  necessary  to  consider  the  other  assignments  of 
error. 

The  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Bevebsed.    Beheabing  Denied. 


Argued  April  13,  affirmed  April  27,  rehearing  denied  May  18,  1915. 

CHANCE  V.  GBAHAM.* 

(148  Pac.  63.) 

Witaeaeec    OredlMlity— Voncher  hy  Calling. 

1.     A  party  who  calls  a  witness  thereby  vouches  for  his  credibility. 


2.  Hearsay  evidence  is  incompetent. 

Trust — Action  to  Establish — ^Evidence — ^Declarations  of  Decedent 

3.  Where  plaintiffs  sued  to  establish  a  trust  in  their  favor  in  land 
conveyed  to  defendants  by  their  father,  declarations  by  the  father,  to 
a  plaintiff,  that  there  was  an  agreement  in  the  room  where  he  was 
sick,  signed  by  defendants,  to  the  effect  that  the  land  was  to  come 
back  to  him  after  his  debts  had  been  paid,  were  not  admissible  as 
hearsay,  under  Section  732,  L.  O.  L.,  providing  that,  when  a  party 
to  a  proceeding  by  or  against  an  executor  or  administrator  appears 
as  a  witness  in  his  own  behalf  or  offers  evidence  of  statements  made 
by  deceased  against  the  interest  of  the  deceased,  statements  of  the 
deceased  concerning  the  same  subject  matter  in  his  own  favor  may 
also  be  proven;  since  the  instant  suit  was  not  such  a  proceeding  by 
or  against  an  executor  or  administrator. 

*The  authorities  passing  upon  grantee's  oral  promise  to  grantor  to 
hold  in  trust  as  giving  rise  to  constructive  trust  are  reviewed  in  an 
extensive  note  in  39  L.  B.  A.  (N.  S.)  906. 

As  to  parol  agreement  to  take  title  to  real  property,  sell  the  same 
and  account  for  the  proceeds,  as  affected  by  statute  of  frauds,  see 
note  in  20  L.  B.  A.  (N.  S.)  298.  Bepokteb. 


200  Chance  v.  Qbahah.  [76  Or. 

Tnurtfl — Trait  In  LAnd-— Statute— SnAdeiicy  of  Byidanco. 

4.  In  an  action  to  enforce  a  trust  alleged  to  have  been  declared 
hy  decedent  in  conveying  land  to  defendants,  evidence  held,  insuffi- 
cient to  establish  such  trust  under  Section  804,  L.  O.  L.,  providing 
that  no  estate  or  interest  in  real  property  other  than  a  lease  for  a 
term  not  exceeding  one  year  nor  any  trust  or  power  concerning  such 
property  can  be  created  except  by  operation  of  law,  or  by  an  instru- 
ment in  writing  subscribed  by  the  party  so  creating  the  trust,  or  his 
lawful  agent,  and  executed  with  the  formalities  required  by  law. 

[As  to  creation  of  trust  in  land  by  parol,  see  notes  in  115  Am.  St 
Bep.  774;  Ann.  Cat.  1913A,  954.] 

Trajrts— B68iilting-~Ck>ii«tractlyo. 

5.  Besulting  and  constructive  trusts  cannot  be  created  by  acta  of 
the  parties  involved  subsequent  to  the  conveyance;  since  they  are 
obligations  imposed  by  law,  which  is  constantly  operant,  attaching 
the  consequences  to  be  derived  from  the  acts  of  the  parties  without 
delay. 

Trusts — Oonstractiyo  Trasts — SnAdency  of  ETldence. 

6.  In  an  action  to  enforce  a  constructive  trust  alleged  to  have 
arisen  through  the  fraudulent  intent  of  the  grantees  of  land  not  to 
reconvey,  evidence  held  insufficient  to  establish  such  trust. 

Trnata — ConstractlYo  Trast— Deed  Absolute  on  Face — Contradiction — 
Evidence. 

7.  The  law  requires  the  most  clear,  explicit  and  satisfactory  evi- 
dence to  establish  a  constructive  or  resulting  trust  contrary  to  a  deed 
absolute  on  its  face. 

From  Clackamas :  James  U.  Campbell,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  snit  by  Kate  Buchanan  Chance,  Sarah 
Merchant  Graham  and  Bose  Buchanan  Graham 
against  Robert  B.  Graham,  John  W.  Graham,  William 
W.  Graham,  Lillie  A.  Young,  Jane  M.  Galbreath  and 
Marion  C.  Young. 

The  plaintiffs  and  the  defendants  Lillie  A.  Young 
and  Jane  M.  Galbreath  are  daughters  of  John  Wallace 
Graham,  deceased.  The  defendants  of  that  name  are 
his  sons,  and  Marion  C.  Young  is  the  husband  of  Lillie 
A.  Young.  The  substance  of  the  complaint  is  that  on 
April  5,  1897,  the  father  owned  308.9  acres,  with  other 
land;  that  he  was  heavily  involved,  the  realty  being 
mortgaged  and  in  danger  of  being  lost  by  foreclosure. 


May,  1915.]  Changs  v.  Obaham.  201 

under  which  circTunstances  the  owner  conveyed  it  to 
the  two  defendants  Young  to  manage  and  pay  off,  not 
only  the  mortgage,  but  also  a  personal  debt  from  the 
grantor  to  Marion  C.  Young.  To  that  end  they  were 
authorized  to  convey  the  property  for  the  purpose  of 
realizing  funds,  together  with  expenses  and  payment 
for  the  services  of  the  grantees,  and,  if  any  of  the 
property  were  left,  it  should  be  reconveyed  to  the 
grantor,  if  then  living;  otherwise  to  the  plaintiffs  and 
the  defendant  sons  share  and  share  alike.  It  was  re- 
cited as  a  condition  that,  if  the  division  of  property 
could  be  made  so  that  the  sons  might  receive  the  realty 
and  the  plaintiffs  a  proportionate  share  of  their 
father's  estate  in  money,  the  distribution  should  be  so 
made,  but  that  in  any  event  the  plaintiffs  and  the  de- 
fendant sons  were  to  take  in  equal  parts.  It  is  said 
that  the  defendants  Jane  M.  Galbreath  and  Lillie  A. 
Young  were  to  be  excluded  from  the  distribution  on 
account  of  previous  advancements  having  been  made 
to  them  by  their  father.  The  pleading  goes  on  to 
state  that  the  defendant  Marion  C.  Young,  subsequent 
to  the  death  of  the  grantor,  succeeded  in  discharging 
all  the  indebtedness  by  sale  of  a  portion  of  the  premi- 
ses, and  that,  after  fully  reimbursing  himself  for  all 
moneys  loaned  and  services  rendered,  there  remained 
the  308.9  acres  already  mentioned,  but  there  was  no 
money  for  distribution  to  the  plaintiffs.  It  is  further 
narrated  that  in  the  latter  part  of  December,  1903, 
and  the  early  part  of  the  following  January,  the  de- 
fendants Young  conveyed  the  land  to  the  defendant 
brothers  in  substantially  equal  several  parts.  It  is 
charged  that  each  of  the  conveyances  was  made  with- 
out consideration,  and  that  all  parties  thereto  had 
knowledge  of  the  circumstances  under  which  the  title 
passed  from  the  father  to  his  daughter  and  son  in-  law. 
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The  prayer  is  to  the  effect  that  the  sons  be  compelled 
to  account  for  the  rents  and  profits  accruing  since  the 
conveyances  to  them ;  that  they  be  held  as  trustees  for 
the  plaintiffs  for  an  undivided  half  of  the  property; 
and  that  whoever  holds  the  title,  whether  the  Youngd 
or  the  sons,  be  required  to  convey  to  the  plaintiffs 
accordingly.  The  defendants,  except  Jane  M.  Gal- 
breath,  admit  the  original  title  of  the  father,  his  deed 
to  the  Youngs,  his  large  debt,  his  death  intestate,  and 
the  conveyances  to  the  sons;  otherwise  they  deny  all 
the  averments  of  the  complaint.  Jane  M.  Galbreath 
makes  similar  admissions,  denies  the  advancement  to 
herself,  and  affirmatively  contends  that  each  of  the 
daughters  of  John  Wallace  Graham  named  in  the  com- 
plaint is  the  owner  of,  and  entitled  to,  an  undivided 
one-eighth  interest  in  the  realty  in  question.  Her  af- 
firmative answer  was  denied.  Upon  these  issues  the 
Circuit  Court  made  findings  of  fact  and  conclusions  of 
law  favorable  to  the  defendants  and  a  decree  dismiss- 
ing the  suit  and  the  cross-bill  so  called  of  the  defend- 
ant Galbreath.  From  this  decree  the  plaintiffs  and  the 
defendant  Galbreath  appeal. 

Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Chamberlain,  Thomas  <&  Kraemer  and  Mr. 
Charles  D.  Latourette,  with  oral  arguments  by  Mr. 
Warren  E.  Thomas  and  Mr.  Latourette. 

For  respondent  Jane  M.  Galbreath  there  was  a  brief 
over  the  names  of  Mr.  P.  C.  Wood  and  Messrs.  Dimick 
£  Dimick,  with  an  oral  argument  by  Mr.  Wood. 

For  other  respondents  there  was  a  brief  with  oral 
arguments  by  Mr.  A.  E.  Clark  and  Mr.  John  F. 
Logan. 
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Mb,  Justice  Burnett  delivered  the  opinion  of  the 
court 

1-4.  The  plaintiffs  called  as  their  first  witness  the 
defendant  Marion  C.  Young,  thereby  vouching  for  his 
credibility.     The  substance  of  his  testimony,  fortified 
by  other  evidence,  is  to  the  effect  that  John  Wallace 
Graham  was  heavily  indebted ;  that  the  mortgage  upon 
his  lands,  of  which  the  tract  in  dispute  was  a  part,  had 
been  foreclosed,  the  property  sold,  and  the  time  for  re- 
demption had  nearly  expired ;  that  the  mortgagor  had 
made  various  efforts  to  raise  the  money  to  redeem,  but 
without  success,  had  endeavored  to  get  the  husband  of 
the  defendant  Jane  M.  Galbreath  to  take  the  property 
off  his  hands,  but  without  avail,  had  repeatedly  tried 
to  get  the  witness  to  take  it  and  finally,  at  the  earnest 
solicitations  of  the  father  of  his  wife,  he  had  taken  the 
conveyance  shortly  before  the  time  for  redemption 
had  expired.    The  deed  appears  in  the  record  admit- 
tedly in  the  handwriting  of  the  grantor,  the  father, 
who  was  shown  to  be  a  man  of  affairs,  well  versed  in 
business  fbrms,  and  thoroughly  conversant  with  the 
effect  of  such  documents.    Originally  he  had  prepared 
it  running  directly  to  Marion  C.  Young  alone;  but  at 
the    time   of  its   execution,   under   direction  of   the 
grantor,  the  notary  taking  the  acknowledgment  inter- 
lined as  a  grantee  the  name  of  Lillie  A.  Young.    Both 
the  Youngs  and  the  notary  unite  in  testifying  that  no 
agreement  whatever  was  made  about  taking  the  prop- 
erty in  trust  or  returning  any  of  it  either  to  the 
grantor  or  to  his  heirs,  and  that  it  was  encumbered  for 
all  it  was  worth.    In  order  to  raise  the  fund  for  re- 
demption the  Youngs  were  compelled  to  mortgage,  not 
only  the  land  to  be  redeemed,  but  their  own  farm  of 
120    acres.     The    land    was    situated    in    Clackamas 
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County  near  the  present  line  of  the  Oregon  Electric 
Bailway,  bnt  the  transactions  occurred  before  that 
road  was  completed.  Owing  to  the  successful  man- 
agement of  the  property  by  Young,  who  is  shown  to 
be  a  man  of  good  executive  ability,  together  with  the 
general  advance  in  realty  values,  apparently  influ- 
enced largely  by  the  subsequent  advent  of  the  railroad, 
he  was  enabled  to  extinguish  the  debts  after  the  death 
of  the  grantor,  which  happened  December  3,  1899,  and 
have  left  the  tract  in  dispute,  besides  60  acres  which 
he  reserved  for  himself.  According  to  his  testimony 
he  then  proposed  to  distribute  this  property  among 
the  sons,  charging  the  same  in  some  form  with  the 
payment  of  money  to  each  of  the  plaintiffs,  but  was 
unable  to  get  them  to  agree  upon  the  terms.  After 
much  family  negotiation  upon  the  subject  without  re- 
sults he  took  the  initiative,  and  conveyed  the  property 
as  alleged  in  the  complaint  in  substantially  equal  por- 
tions to  the  three  sons.  It  appears  in  evidence  that  he 
took  back  a  mortgage  from  each  of  them  for  $1,066, 
which  he  proposed  on  payment  to  divide  among  the 
daughters.  As  already  stated,  the  ancestor  had  died 
intestate.  The  reasons  given  by  Young  for  making 
the  distribution  contemplated  was  that  while  his 
grantor  was  in  possession  of  the  estate,  and  prior  to 
the  conveyance  in  question,  he  had  frequently  stated 
in  family  conversations  that  if  he  died  possessed  of 
property  he  would  prefer  that  the  sons  should  have 
land  and  that  the  daughters  should  receive  money  as 
their  portion  of  his  estate.  No  writing  declaring  any 
trust  or  imposing  any  limitations  upon  the  title  of  the 
Youngs  has  been  introduced  in  evidence.  Over  objec- 
tion of  the  other  defendants,  however,  Mrs.  Galbreath 
testified  that  during  her  father's  last  illness  he  told 
her  there  was  an  agreement  in  the  safe  in  the  room 
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where  he  was  sick  signed  by  Mr.  and  Mrs.  Tonng  to 
the  effect  that  the  place  was  to  come  back  to  him  after 
the  debts  were  paid.    She  says  she  never  saw  the 
writing,  and  there  is  no  other  witness  in  all  the  case 
who  even  so  much  as  intimates  that  he  ever  heard  of 
such  a  document.    Mrs.  Galbreath  also  declared  on 
oath  that  soon  after  her  father's  death  she  went  into 
the  room  and  found  Mr.  Young  and  his  wife  had 
opened   the   safe   and  were   ^oing   through   all  the 
papers,  at  which  she  protested ;  but  she  is  contradicted 
in  this  respect  by  other  witnesses  including  Young  and 
his  wife.    The  most  that  can  be  said  of  her  testimony 
on  that  point  is  that,  if  her  father  told  her  of  such  a 
paper,  and  if  it  was  in  the  safe,  the  Youngs  had  an  op- 
portunity to  make  way  with  it.    At  best,  her  evidence 
in  that  respect  ends  in  a  succession  of  inferences  with- 
out tangible  result.    It  appears  by  the  uncontradicted 
testimony  of  one  of  the  sons  that  Young  had  no  key  to 
the  safe,  and  that  he  himself,  in  the  presence  of  other 
members  of  the  family,  opened  it  on  the  day  of  his 
father's  funeral  to  see  if  there  were  any  directions 
about  his  burial,  and,  finding  none,  they  took  a  picture 
of  their  grandmother  and  a  lock  of  her  hair,  put  them 
in  his  father's  pocket,  and  buried  them  with  him, 
which  transaction  was  the  only  purpose  of  examining 
the  contents  of  the  safe.    The  existence  of  any  such 
agreement  is  expressly  denied  by  both  Young  and  his 
wife.     The  notary  before  whom  the  acknowledgment 
was  taken  acted  as  agent  of  the  one  who  loaned  the 
money  for  the  purpose  of  redeeming  the  land.    He 
testified  that  nothing  whatever  was  said  about  any 
reservation  of  title  by  the  grantor  or  the  existence  of 
any  trust  in  his  favor;  that  it  was  understood  at  the 
time  that  the  absolute  title  was  vested  in  Young  and 
his  wife ;  otherwise  he  would  have  required  Graham  to 


206  Chance  v.  Graham.  [76  Or. 


sign  the  mortgage  with  them  to  cover  any  possible  in- 
terest he  had  in  the  land.  Sarah  M.  Graham,  one  of 
the  plaintiffs,  refused  to  have  anything  to  do  in  the 
litigation,  and  did  not  appear  in  any  of  the  proceed- 
ings. The  other  two  plaintiffs  contended  in  their 
testimony  that  an  advancement  had  been  made  to  Mrs. 
Galbreath  at  the  time  of  her  marriage,  and  that  she  was 
to  be  excluded  from  the  distribution  of  her  father's 
estate.  They  speak  in  an  indefinite  way  about  what 
Young  was  to  do  with  the  land  and  the  residue  after 
paying  the  debts,  but  disclose  no  situation  in  any  way 
approaching  the  procedure  required  for  a  contract  re- 
lating to  land  even  if  the  same  were  reduced  to  writ- 
ing. The  testimony  of  Mrs.  Galbreath  about  her 
father's  statement  concerning  a  written  agreement 
said  to  have  been  in  the  safe  properly  may  be  disre- 
garded for  it  is  purely  hearsay.  The  declarations  of 
her  father  of  which  she  speaks  do  not  come  within  the 
proviso  of  Section  732,  L.  0.  L. : 

**That  when  a  party  to  an  action,  suit,  or  proceeding 
by  or  against  an  executor  or  administrator  appears  as 
a  witness  in  his  own  behalf,  or  offers  evidence  of  state- 
ments made  by  deceased  against  the  interest  of  the 
deceased,  statements  of  the  deceased  concerning  the 
same  subject  matter  in  his  own  favor  may  also  be 
proven. ' ' 

This  is  not  an  action,  suit  or  proceeding  such  as  is 
there  described,  and  the  proviso  does  not  in  this  case 
contravene  the  general  rule  against  the  admissibility 
of  heresay  testimony.    The  declaration  of  Mrs.  Gal- 
breath in  that  respect  is  the  only  trace  in  the  record 
of  any  writing  declaring  the  condition  under  which  the 
defendants  Young  hold  the  title  to  the  land  involved- 
It  is  said  in  Section  804,  L.  0.  L. : 
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**No  estate  or  interest  in  real  property,  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  concerning  such  property,  can  be 
created,  transferred,  or  declared  otherwise  than  by 
operation  of  law,  or  by  a  conveyance  or  other  instru- 
ment in  writing,  subscribed  by  the  party  creating, 
transferring,  or  declaring  the  same,  or  by  his  lawful 
agent,  under  written  authority,  and  executed  with 
such  formalities  as  are  required  by  law.  *  * 

This  section  declares  in  unmistakable  terms  the  re- 
quisites for  creating  an  express  trust  in  real  property. 
Controlled  by  this  statute,  the  testimony  in  hand 
utterly  fails  in  any  respect  whatever  to  establish  an 
express  trust.  It  remains  to  consider  whether  there 
is  a  resulting  trust  or  a  constructive  trust. 

5.  It  is  taught  in  Barger  v.  Barger,  30  Or.  268  (47 
Pac.  702),  that  a  resulting  trust  is  one  where  property 
is  purchased  with  the  money  of  another,  though  the 
title  is  not  taken  in  such  other's  name;  while  a  con- 
structive trust  ensues  where  the  purchase  is  made  and 
the  title  acquired  secretly  and  in  violation  of  some 
duty  to  the  cestui  que  trust.  There  is  no  pretense 
that  the  title  which  Young  acquired  was  purchased 
with  any  money  or  other  property  belonging  to  any- 
one but  himself.  The  possibility  of  a  resulting  trust 
is  therefore  eliminated  from  our  consideration.  A 
careful  perusal  of  the  testimony,  both  oral  and  docu- 
mentary, fails  to  disclose  any  element  of  fraud  or, 
deceit  on  the  part  of  the  grantees  in  the  deed.  The 
Youngs  took  the  conveyance  only  after  repeated  solici- 
tations of  the  grantor.  Instead  of  seeking  it,  the 
property  was  in  a  measure  thrust  upon  them.  The 
father  thoroughly  understood  the  situation,  and  was 
at  the  end  of  his  efforts  to  repair  his  financial  affairs. 
He  recognized  the  hopelessness  of  the  struggle,  and, 
evidently  with  the  desire  to  bestow  the  mere  chance 
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upon  those  near  to  him,  conveyed  the  mere  equity  of 
redemption  to  his  daughter  and  her  husband.  It  is 
a  strong  circumstance  against  the  existence  of  a  trust 
that  he  transferred  it  to  the  man  and  wife,  instead  of 
to  either  of  them  alone.  If  a  trust  was  intended,  it  is 
most  likely  that  he  would  have  bestowed  the  title  upon 
the  one  alone  best  qualified  to  manage  the  same  suc- 
cessfully, and  no  good  reason  is  suggested  why  the 
confidential  estate  should  be  vested  in  the  daughter 
and  her  husband  together.  Moreover,  as  we  have 
seen,  there  is  no  evidence  whatever  showing  an  ex- 
press trust.  All  the  testimony  of  those  who  know 
anything  about  the  subject,  or  were  in  a  position  to 
know,  shows  clearly  that  the  grantor  bestowed  the 
frazzle  of  his  fortune  upon  the  defendants  Toimg 
without  reservation,  and  that,  too,  without  any  deceit 
or  unfair  dealing  on  their  part  It  was  theirs,  and 
intended  to  be  theirs,  to  do  as  well  as  they  could  with 
it;  and  no  advantage  can  arise  to  the  plaintiffs  be- 
cause fortune  smiled  upon  their  efforts.  It  is  true 
that  prior  to  the  death  of  the  grantor  the  defendant 
Marion  C-  Young  told  the  father  that  he  thought  he 
could  save  a  home  for  him  on  a  certain  40-acre  tract, 
but  he  explained  this  as  having  been  made,  not  in  pur- 
suance of  any  obligation  to  do  so,  but  purely  as  a 
voluntary  proposition.  The  same  may  be  said  of  his 
effort  to  divide  the  surplus  after  the  debts  had  been 
paid.  In  other  words,  the  sum  and  substance  of  the 
testimony  of  Young,  whom  the  plaintiffs  vouched  for 
as  a  witness  worthy  of  beUef ,  is  that  he  took  the  estate 
devoid  of  condition,  and  afterward  sought  to  dispose 
of  it  without  the  compulsion  of  any  agreement  what- 
ever. 

If  a  resulting  or  a  constructive  trust  arose  at  all, 
it  must  have  been  at  the  time  of  the  conveyance;  for 
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these  are  obligations  imposed  by  the  law  itself  in  spite 
of  or  independent  of  the  actions  of  the  parties  them- 
selves. The  law  is  constantly  operant,  and  without 
delay  attaches  the  consequences  to  be  derived  from 
the  acts  of  the  parties.  So  far  as  such  trusts  are  con- 
cemedy  they  are  not  created  or  established  by  subse- 
quent acts  of  any  of  the  participants.  The  distinc- 
tion is  thus  made  in  Parrish  v.  Parrish,  33  Or.  486, 494 
(54  Pac.  352,  355) : 

**The  essence  of  the  fraud  consists  in  the  existence 
of  a  wrongful  intent  at  the  time  to  eventually  appro- 
priate the  property  while  lending  countenance  to  the 
belief  in  the  owner  that  it  was  designed  to  be  used  for, 
and  would  finally  inure  to,  his  benefit.  It  differs  from 
a  promise  with  a  purpose  of  complying  therewith  at 
the  appointed  time,  and  a  breach  thereof,  for  it  is  set- 
tled and  conceded  that  a  mere  failure  to  fulfill  the 
promise  is  not  fraud,  and  the  statute  applies  in  such 
a  case;  but  if  the  evil  intent  primarily  existed,  as 
above  suggested,  the  transaction  is  fraudulent,  and 
without  the  statute.*' 

The  doctrine  that  a  trust  may  originate  at  the  time 
the  title  is  acquired  is  taught  also  in  Barger  v.  Barger, 
30  Or.  268  (47  Pac.  702),  and  in  Taylor  v.  Miles,  19 
Or.  550  (25  Pac.  143). 

6,  7.  Fraud  is  never  presumed,  but  must  be  proven, 
and  the  evidence  of  Young,  whose  credibility  is  in- 
dorsed by  the  plaintiffs,  is  clear  and  explicit  to  the 
effect  that  he  and  his  wife  took  the  title  reluctantly, 
without  condition,  and  on  the  bare  chance  that  the 
venture  would  be  profitable.  In  the  absence  of  any 
fraud  or  unfair  dealing  by  means  of  which  a  construc- 
tive trust  could  be  impressed  upon  the  transaction, 
the  language  used  by  Mr.  Chief  Justice  Wolverton  in 
discussing  the  case  of  Richmond  v.  Block,  36  Or.  590 
(60  Pac.  385),  is  peculiarly  applicable: 

7«  Of  .—14 


210  Change  v.  Gbaham.  [76  Or. 

'*  While  the  land  was  in  the  name  of  Adelaide  Bloch, 
although  she  held  under  the  parol  trust,  and  was  not, 
in  fact  or  in  good  morals,  according  to  the  allegations 
of  the  answer,  the  real  owner,  she  could  have,  under 
the  authorities,  repudiated  the  trust,  and  sold  or  en- 
cumbered the  property,  at  her  absolute  will  and  dis- 
cretion ;  and  no  one  could  have  said  aught  against  it 
or  disturbed  the  transaction,  because  the  real  char- 
acter in  which  she  dealt  with  the  property  would  not 
have  been  susceptible  of  proof/' 

The  utmost  that  can  be  claimed  from  the  testimony 
in  the  case  at  bar  is  that  the  Youngs  were  not  subject 
to  any  legal  or  even  equitable  obligation  which  the 
courts  will  either  recognize  or  enforce.  The  only  just 
impression  to  be  derived  from  the  testimony  is  that, 
actuated  by  sentiment  or  filial  respect  for  the  general 
wishes  of  the  grantor  as  to  the  property  of  which  he 
might  have  been,  but  was  not,  possessed  at  the  time  of 
his  death,  they  sought  to  divide  the  remnants  as  he 
probably  would  have  done  had  he  been  in  a  situation 
to  do  so.  It  is  said  by  the  plaintiffs  in  argument  that 
a  parol  trust  in  land  is  valid  at  the  election  of  the 
trustee ;  in  other  words,  such  a  trust,  if  that  term  can 
be  coined  under  our  statute,  is  not  enforceable  except 
at  the  option  of  the  trustee.  The  plaintiffs  are  here 
in  position  of  saying  that  the  defendants  Young  hav- 
ing done  something  with  the  land  they  acquired  must 
perforce  do  something  more.  The  plaintiffs  are  in 
this  dilemma:  If  the  Youngs  had  executed  the  so- 
called  parol  trust,  there  would  have  been  no  com- 
plaint and  no  suit  of  this  sort;  if  they  have  ignored 
the  alleged  confidence  reposed  in  them,  as  well  they 
may,  under  the  authority  of  Richmond  v.  Bloch,  36  Or. 
590  (60  Pac.  385),  the  plaintiffs  have  no  standing  to 
complain.  The  law  requires  clear,  explicit  and  satis- 
factory testimony  to  establish  a  trust  contrary  to  a 
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deed  absolute  in  terms.  This  doctrine  is  established  by 
the  following  authorities  in  this  state :  Barger  v.  Bar- 
ger,  30  Or,  268  (47  Pac.  702) ;  Sisemore  v.  Pelton,  17  Or. 
546  (21  Pac.  667) ;  Parker  v.  Newitt,  18  Or.  274  (23  Pac. 
246) ;  Puckett  v.  Benjamin,  21  Or.  380  (28  Pac.  65) ; 
Snider  v.  Johnson,  25  Or.  331  (35  Pac.  846) ;  Oregon 
Lumber  Co.  v.  Jones,  36  Or.  83  (58  Pac.  769) ;  Hall  v. 
O'Connell,  52  Or.  164  (95  Pac.  717,  96  Pac.  1070). 

Much  reliance  is  placed  by  the  plaintiffs  on  this  ex- 
cerpt from  Gray  v.  Beard,  66  Or.  59,  69  (133  Pac.  791, 
794): 

"The  general  rule  is  that  an  express  trust  may  be 
proved,  not  only  by  express  declarations,  but  also  by 
circumstances  from  which  its  existence  may  be  in- 
ferred, and  to  this  end  evidence  of  the  acts  and  decla- 
rations, either  oral  or  written,  of  the  parties,  as  well 
as  the  surrounding  circumstances,  may  be  admitted 
and  considered '  * — citing  39  Cyc.  80,  and  other  authori- 
ties. 

This  statement  was  not  necessary  to  the  decision 
there.  In  that  case  the  uncle  of  the  defendant  was  in 
the  habit  of  keeping  his  realty  in  the  name  of  some 
relative,  and  in  consequence  thereof  had  conveyed  two 
tracts  of  land  to  the  defendant;  but  it  appeared  in 
evidence  that  the  latter  had  executed  return  convev- 
ances  to  the  uncle  in  each  of  the  two  instances  involved, 
but  they  were  not  recorded.  The  question  of  con- 
structive trust  was  therefore  not  necessarily  involved. 
The  precedents  cited  in  support  of  the  text  there 
quoted  from  39  Cyc.  84,  are  here  examined.  Ransdel  v. 
Moore,  153  Ind.  393  (53  L.  R.  A.  753),  was  a  case 
-where  the  writings  signed  by  the  trustee  were  held  to 
be  a  sufficient  declaration  of  the  trust.  In  Kendrick 
V.  Ray,  173  Mass.  305  (53  N.  E.  823,  73  Am.  St.  Rep. 
289),   a  policy  of  insurance  was  made  payable   to 
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''Taft,  trustee. '*  A  sealed  letter  of  the  testator,  the 
insured,  declared  Ray  to  be  a  cestui  que  trust,  but 
parol  testimony  was  admitted  to  explain  the  situation 
of  the  parties  as  a  means  of  interpretation  of  the  writ- 
ings included  in  the  policy  and  the  sealed  letter.  In 
Chase  V.  Perley,  148  Mass.  289  (19  N.  E.  398),  only 
personal  property  was  involved.  It  was  not  at- 
tempted to  create  a  trust  in  land.  In  Barker  v.  Smith, 
92  Mich.  336  (52  N.  W.  723),  a  husband  had  conveyed 
land  to  his  wife  to  be  by  her  devised  to  a  college.  She 
made  the  will,  but  it  failed  of  probate.  In  a  suit  to 
recover  the  land  after  her  death  and  an  abortive  at- 
tempt to  prove  the  will,  it  was  held  that  parol  evidence 
was  admissible  merely  to  show  the  connection  between 
the  deed  and  will  on  the  subject  of  failure  of  consider- 
ation. Shelly  V.  Heater,  17  Neb.  505  (23  N.  W.  521), 
relates  only  to  personal  property.  There  is  a  dictum 
in  Lamb  v.  Oirtman,  26  Ga.  625,  to  the  effect  that 
secret  trust  may  be  proven  by  parol,  but  no  reference 
is  made  to  any  such  or  the  nature  of  the  trust  in- 
volved. Gadsden  v.  Whdley,  14  S.  C.  210,  refers  only 
to  personalty.  Cave  v.  Anderson,  50  S.  C.  293  (27 
S.  E.  693),  is  not  in  point,  for  it  does  not  discuss  the 
subject  of  trusts  in  any  form.  Ferguson  v.  Ha^iSj 
64  N.  C.  772,  depends  upon  a  peculiar  statute  of  that 
state,  and  treats  of  a  resulting  trust.  Paddock  v. 
Adams,  56  Ohio  St  242  (46  N.  E.  1068),  relates  to  a 
resulting  trust  where  the  father  paid  the  purchase 
price  of  land  and  had  title  taken  in  his  son's  name 
Massey  v.  Massey,  20  Tex.  134,  turns  upon  a  written 
admission  by  the  trustee  of  the  existence  and  terms  of 
the  trust.  The  subject  matter  involved  in  Connecti- 
cut River  Sav.  Bank  v.  Albee,  64  Vt.  571  (25  Atl.  487, 
33  Am.  St.  Rep.  944),  was  money  deposited  in  a  bauk 
by  the  vendor  styling  himself  trustee  for  his  son.     In 
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all  these  cases  where  the  subject  was  discussed  at  all 
there  was  involved  either  a  trust  in  personalty  or  the 
construction  of  a  writing  in  some  way  declaring  the 
trust.  It  is  believed  that  no  well-considered  case 
under  a  statute  like  ours  can  be  found  where  an  ex- 
press trust  was  created  out  of  the  whole  cloth  of  oral 
testimony.  There  are  doubtless  many  instances 
where  it  is  held  that  an  express  trust  in  realty  may 
be  proven  by  parol,  but  they  are  based  on  statutes 
which  do  not  contain  the  provisions  cited  from  our 
Code.  The  great  weight  of  authority,  however,  is  to 
the  contrary,  and  we  cannot  indulge  in  any  refine- 
ments which  are  adverse  to  the  express  declarations 
of  our  statute.  For  instance,  in  Insurance  Co.  v- 
WaUer,  116  Tenn.  1  (95  S.  W.  811,  115  Am.  St.  Rep. 
763,  7  Ann.  Cas.  1078),  it  is  held  to  be  settled  law  in 
Tennessee  that : 

''A  contemporaneous  parol  agreement,  made  at  the 
time  of  the  execution  and  delivery  of  a  conveyance  of 
real  estate,  absolute  upon  its  face,  that  the  vendee 
will  hold  the  property  conveyed  in  trust  for  a  certain 
person,  is  not  within  the  statute  of  frauds,  and,  aside 
from  the  rights  of  creditors  of  the  original  vendor  and 
innocent  purchasers  from  the  vendee,  vests  in  the 
beneficiary  of  the  trust  a  valid  equitable  title  to  the 
property  conveyed,  which  a  court  of  equity  will  en- 
force.^' 

In  that  case  the  owner  of  land,  for  the  purpose  of 
delaying  his  creditors,  conveyed  it  to  a  kinsman  with 
the  contemporaneous  parol  agreement  that  the  latter 
should  hold  the  property  for  his  heirs  and  convey  the 
title  as  the  grantor  should  direct.  Afterward  the 
kinsman,  on  the  eve  of  his  wedding,  fearing  some 
complication  which  marriage  might  produce,  conveyed 
the  property  to  the  wife  of  his  grantor  upon  the  same 
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conditions.  Afterward  she  executed  what  the  conrt  held 
to  be  sufficient  as  a  conveyance  of  the  realty  to  her  hus- 
band. The  court  there  properly  held,  as  this  court  did 
in  Richmond  v.  Block,  36  Or.  590  (60  Pac.  385),  that  the 
parol  trust  was  executed,  and  hence  was  valid.  Upon 
the  entire  record,  the  opinion  is  not  an  authority  for 
an  executory  trust  in  land.  A  note  to  that  case  in  115 
Am.  St.  Rep.  763,  supra,  contains  an  extended  discus- 
sion of  the  question.  The  matter  is  treated  exten- 
sively also  in  the  note  to  Holmes  v.  Holmes,  Ann.  Cas. 
1913B,  1021. 

The  conclusion  is  that  the  testimony  fails  utterly 
to  show  an  express  trust,  and  that,  while  many  things 
have  happened  which  would  have  occurred  had  there 
been  a  resulting  or  a  constructive  trust  in  the  land, 
yet  the  great  and  countervailing  weight  of  the  testi- 
mony is  against  any  such  condition.  Merely  because 
the  Youngs  voluntarily  conveyed  the  land  we  cannot 
conclude  they  were  under  any  obligation  to  do  so. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed.    Beheabing  Denied. 

Mr.  Chief  Justice  Moobe,  Mb.  Justice  McBBmE 
and  Mb.  Justice  Harris  concur. 
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(148  Pac.  72.) 

Eridence — Opinion  Evidence — Competency  of  Witnesses. 

1.  A  witness  with  four  years'  railroad  experience,  and  a  witness 
familiar  with  the  speed  of  street-cars  by  observing  speedometers 
while  riding  on  motorcycles  and  in  automobiles  running  at  the  side 
of  street-cars,  are  competent  to  testify  to  the  speed  of  a  car. 

Evidence — Opinion  Evidence — Competency  of  Witnesses. 

2.  A  witness  qualified  to  testify  on  the  subject  may  testify  that  a 
street-car  was  running  faster  than  the  ordinary  rate,  for  the  state- 
ment implies  a  basis  for  comparison. 

[As  to  competency  of  nonexpert  witness  to  testify  as  to  speed 
of  street-car  or  railroad  train,  see  note  in  Ann.  Gas.  1913A,  187.] 

Appeal  and  Exrox^-Hannleas  Erxor— Erroneons  Admission  of  Evi- 
dence. 

3.  Where  witnesses  competent  to  testify  testified  that  a  street-car 
was  running  at  from  15  to  18  miles  an  hour,  error  in  permitting  wit- 
nesses to  testify  that  the  car  was*  traveling  faster  than  the  ordinary 
rate  was  not  prejudicial. 

Evidence — Opinion  Evidence — Subjects  of  Expert  Testimony. 

4.  An  experienced  motorman  may,  in  response  to  a  hypothetical 
question  describing  the  type  of  street-car  and  the  distance  covered  by 
it  after  the  application  of  the  emergency  brakes,  give  his  opinion  as 
to  the  speed  of  the  car,  because  the  subject  is  within  the  field  of 
expert  testimony. 

Trial — ^Evidence— Admissibility. 

5.  A  plaintiff  may,  as  a  part  of  his  case  in  chief,  offer  evidence  in 
support  of  his  theory,  and  is  not  precluded  from  so  doing  merely  be- 
eanse  defendant  states  something  different  in  his  answer. 

Appeal  and  Error — ^Harmless  Error— Erroneous  Admission  of  Evidence. 

6.  "Where,  in  an  action  for  injuries  in  a  collision  with  a  street-car, 
the  court  charged  that,  at  the  time  of  the  accident,  an  ordinance  fixed 
the  maximum  speed  of  cars  at  25  miles  per  hour,  and  that  it  was  not 
unlawful  to  run  cars  within  25  miles  per  hour,  error  in  admitting 
a  repealed  ordinance,  limiting  the  speed  to  12  miles  per  hour,  was  not 
prejudicial. 

Street  Bailroads— ^toUislons— Oare  Beqnired  of  Travelers. 

7.  An  instruction,  in  an  action  for  injuries  in  a  collision  with  s 
street-car,  that  a  person  could  not  go  on  a  street-car  track  without 

*As  to  competency  of  witness  to  testify  to  the  speed  of  cars  and 
other  vehicles,  see  notes  in  34  L.  R.  A.  (N.  S.)  778,  784,  790. 

As  to  duty  to  look  and  listen  before  crossing  tracks  of  an  electric 
road,  see  notes  in  15  L.  B.  A.  (N.  8.)  254  and  23  L.  B.  A.  (N.  S.)  1224. 

Bepobtbb. 
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first  looking  to  see  whether  a  car  is  approaching,  but  need  not  stop 
unless  his  view  is  so  obstructed  that  he  cannot  see  any  distance,  and 
that,  where  his  view  is  so  obstructed,  he  must  stop  and  use  the  degree 
of  care  which  an  ordinary  prudent  man  would  use  to  discover  whether 
a  car  is  approaching,  sufficiently  submits  the  issue  of  the  traveler's 
due  care. 

Street  Bailroad8^-OoUi8ioiui--Oare  Beqnired  of  Ttayelen. 

8.  A  traveler  approaching  a  street  on  which  street-cars  are  oper- 
ated must  look  and  listen  for  approaching  cars  to  the  extent  that  a 
reasonably  prudent  person  would  do,  and  a  person  keeping  a  proper 
lookout  and  listening  uiSes  reasonable  care. 

Street  Ballroads — Collisloiis — Oare  Sequlred  of  Ttayelers. 

9.  Where  a  traveler,  approaching  a  street  on  which  cars  are  oper- 
ated, saw  an  approaching  car  in  such  close  proximity  that  he  knew, 
or  should  have  known,  that  to  proceed  to  cross  was  liable  to  result 
in  a  collision,  and  at  the  time,  by  using  due  care,  he  could  have 
stopped,  but  made  no  effort  to  do  so,  he  was  guilty  of  negligence; 
but  the  fact  that  a  person  sees  a  car  approaching  does  not  alone 
show  negligence  because  of  an  attempt  to  cross  the  track,  and  the 
quantum  of  care  necessary  must  be  determined  by  the  proximity  and 
speed  of  the  car  and  the  surrounding  circumstances. 

Street  BailroadB— -Use  of  Streets— Bights  of  Trayelers. 

10.  The  right  of  a  street  railway  company  to  use  a  street  is  not 
exclusive  merely  because  a  traffic  ordinance  gives  ears  the  right  of 
way  as  against  travelers,  and  a  traveler  may  proceed  to  cross  in  front 
of  an  approaching  car  when  he  has  reasonable  ground  for  believing 
that  he  can  pass  in  safety,  if  both  he  and  those  in  charge  of  the 
car  act  with  due  regard  to  the  rights  of  others. 

Trial — ^Instractions — Oonstractlon. 

11.  The  instructions  must,  to  determine  their  correctness,  be  con- 
sidered as  a  whole,  and  if,  when  so  considered,  they  correctly  state 
the  law,  they  are  sufficient. 

Street  Bailroads — ^Instmctloiis — Misleading  Uistmctioiis. 

12.  Instructions,  in  an  action  for  injuries  in  a  collision  with  a 
street-car,  which  impose  on  the  traveler  the  duty  of  looking  and 
listening,  and  which  defines  the  circumstances  under  which  he  must 
stop  before  crossing  a  street-car  track,  and  which  declares  that  the 
traveler  must  conform  to  the  obligations  imposed,  with  the  same 
care  that  would  have  been  exercised  by  a  reasonably  cautious  man, 
were  not  objectionable  as  leading  the  jury  to  believe  that  the  rule 
of  ordinary  care  was  the  sole  standard  by  which  to  measure  the 
traveler's  conduct. 

Street  Bailroad»--Oolll8ioiui — ^Injuries  to  Ttayelec^-Eyldeiice— Admis- 
sibility. 

13.  A  traveler,  suing  a  street  railroad  company  for  injuries  in 
a  collision  with  a  street-car,  may  explain  what  he  saw  and  how  the 
situation  appeared  to  him,  when  he  attempted  to  cross  in  front  of  the 
approaching  car,  so  that  the  jury  may  determine  whether  he  in  fact 
used  reasonable  care. 
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From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Habbis. 

This  is  an  action  by  Peter  Macchi  against  the  Port- 
land Railway,  Light  &  Power  Company,  a  corporation, 
for  personal  injuries  resulting  from  a  collision  with  a 
street-car  in  Portland,  Oregon.  Grant  and  Second 
Streets  intersect  each  other;  the  former  extending 
east  and  west  and  the  latter  running  north  and  south. 
The  defendant  maintains  two  street-car  tracks  along 
Grant  Street;  one  track  being  used  for  east-bound 
and  the  other  for  west-bound  cars.  Grant  Street  is 
60  feet  wide,  and  Second  Street  is  about  63  feet  in 
width.  On  both  streets  the  distance  between  the  prop- 
erty and  curb  lines  is  about  12  feet.  On  Grant  Street 
it  is  36  feet  from  curb  to  curb.  The  south  rail  of  the 
track  used  by  cars  going  east  is  11%  feet  from  the 
south  curb  line  along  Grant  Street,  and  the  gauge  of 
the  track  is  3%  feet,  making  the  location  of  the  north 
rail  33  feet  from  the  north  property  line  along  Grant 
Street.  Third  Street  is  about  213  feet  west  of  Second 
Street.  The  plaintiff  was  riding  on  a  motorcycle 
going  south  along  Second  Street  from  5  to  8  feet  from 
the  west  curb  line  thereof  and  at  the  rate  of  8  to  10 
miles  per  hour.  He  could  not  see  up  Grant  Street,  on 
account  of  buildings  obstructing  the  view,  until  he 
reached  a  point  between  35  and  50  feet  from  the 
street-car  track.  He  looked  when  he  was  about  30  to 
35  feet  from  the  track  and  saw  the  street-car  about 
midway  between  Second  and  Third  Streets  going  east, 
and,  thinking  that  he  had  time  to  cross  the  track,  he 
proceeded  at  the  rate  of  speed  mentioned  with  th^  in- 
tention of  continuing  south  along  the  west  side  of 
Second  Street ;  but  before  reaching  the  track  he  looked 
up  the  second  time,  and,  discovering  that  the  car  was 
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moving  faster  than  he  thought  when  he  first  observed 
it,  he  turned  to  the  east  for  the  purpose  of  avoiding 
the  car  and  with  the  intention  of  crossing  the  track  to 
the  south  side  of  Grant  Street.  The  street-car  was 
probably  traveling  at  the  rate  of  15  miles  per  hour 
and  possibly  faster.  The  car  and  the  motorcycle  col- 
lided on  Grant  and  near  the  east  curb  line  of  Second 
Street,  if  extended.  The  complaint  charges  failure  to 
keep  a  lookout,  neglect  to  sound  a  bell,  and  excessive 
speed.  The  defendant  appealed  from  a  judgment  for 
the  plaintiff.  Affibmed.    Rehearing  Denied. 

For  appellant  there  w^s  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  d  Allen  and  Mr.  Frank  J. 
Lonergan,  with  an  oral  argument  by  Mr.  Harrison 
Allen. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Snow  <&  McCamant,  with  an  oral  argument  by 
Mr.  Wallace  McCamant. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1-3.  The  first  assignment  of  error  involves  the  ad- 
missibility of  evidence.  Henry  Meeve,  Ida  Enkeles, 
Eebecca  Barell  and  Lewis  Pitts,  witnesses  for  plain- 
tiff, were  permitted,  over  the  objection  of  the  defend- 
ant, to  testify  that  the  street-car,  at  or  just  before  the 
time  of  the  accident,  was  traveling  faster  than  cars 
ordinarily  ran  in  the  City  of  Portland;  and  it  is  in- 
sisted that  the  admission  of  such  evidence  was  preju- 
dicial error.  A  brief  statement  of  the  testimony  of 
the  witnesses  mentioned  will  enable  a  better  under- 
standing of  the  possible  effect  of  the  questioned  evi- 
dence.   Henry  Meeve,  with  four  years  of  railroad 
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experience,  expressed  the  opinion  that  the  car  was 
going  between  15  and  18  miles  per  hour.  Lewis  Pitts, 
who  had  become  familiar  with  the  speed  of  cars  by 
observing  speedometers  while  riding  on  motorcycles 
and  in  automobiles  when  running  at  the  side  of  street- 
cars, stated  that  the  rate  of  speed  was  about  18  miles 
per  hour,  and  that  the  car  was  going  so  fast  that  his 
attention  was  thereby  attracted:  Rebecca  Barell  ex- 
pressed her  idea  of  the  speed  by  saying  that  it  was 
something  exceptional  and  awful  fast,  and  Ida 
Enkeles  described  the  car  as  going  very  fast.  Each 
one  of  the  four  witnesses  had  resided  in  Portland,  had 
frequently  ridden  on  street-cars  in  that  city,  and  was 
familiar  with  the  speed  at  which  cars  were  ordinarily 
operated.  In  addition  to  the  foregoing,  it  further 
appeared  that  George  Crawford,  who  had  been  a  rail- 
road man  for  20  years  and  could  estimate  speed,  tes- 
tified that  the  car  was  traveling  not  less  than  15  miles 
per  hour,  and  that  *4t  was  going  pretty  fast."  Mrs. 
Alice  Westerman  could  not  estimate  the  speed  in  miles 
per  hour,  but  she  referred  to  the  car  as  going  awful 
fast. 

Henry  Meeve  and  Lewis  Pitts  were  competent  to 
give  an  estimate  of  the  rate  of  speed  and  did  so;  and 
they  amplified  their  testimQny  by  explaining  that  the 
car  was  not  only  going  fast,  but  was  traveling  faster 
than  cars  were  ordinarily  operated.  Ida  Enkeles  and 
Sebecca  Barell  each  stated  that  the  car  was  running 
fast,  and  that  the  speed  was  faster  than  the  ordinary 
rate.  Resolved  to  its  final  analysis,  a  description  of 
cars  going  fast  is  but  a  conclusion  involving  an  opin- 
ion, and  so,  too,  is  the  statement  that  a  car  is  going  so 
many  miles  per  hour,  the  difference  being  that  the 
former  is  less  definite  than  the  latter,  and  yet  in  both 
instances  the  testimony  is  competent,  if  the  witness 


220  Macohi  v.  Pobtland  By.,  L.  &  P.  Ck>.      [76  Or. 

be  qualified  to  speak,  the  weight  thereof  being  for  the 
jury:  17  Cyc.  107.  The  declaration  that  an  object, 
was  moving  fast  implies  a  basis  for  comparison,  and 
the  statement  that  the  rate  of  speed  was  unusual, 
necessarily  involves  a  comparison.  In  the  ease  of 
Guggenheim  v.  Lake  Shore  d  M.  8.  Ry.  Co.,  66  Mich. 
150  (33  N.  W.  161),  two  witnesses  were  permitted  to 
compare  the  speed  of  a  train  at  the  time  of  an  accident 
with  the  speed  of  the  same  train  on  other  days,  and 
the  court  remarked : 

**It  is  probable  that  in  the  present  case  the  testi- 
mony of  these  witnesses  was  of  little  worth,  but  yet 
there  was  no  error  in  receiving  it,  and  it  was  compe- 
tent as  far  as  it  went'' 

The  testimony  here  complained  of  merely  consti- 
tuted one  way  of  saying  that  the  car  was  going  unusu- 
ally fast.  While  a  somewhat  different  basis  of 
comparison  was  used,  yet  the  instant  case  is  analogous 
in  principle  to  Blue  v.  Portland  Ry.,  L.  <&  P.  Co., 
60  Or.  122  (117  Pac.  1094).  In  that  case  the  witness 
Becker  did  not  disclose  what,  if  any,  standard  he  had 
in  mind  when  referring  to  the  car  as  going  at  a  very 
fast  rate ;  but  in  the  case  in  hand  each  of  the  four  wit- 
nesses described  the  speed  with  relation  to  the  rate 
at  which  cars  were  ordinarily  operated,  and  two  of 
them  gave  an  estimate  in  miles  per  hour.  Assuming 
that  the  standard  employed  for  comparison  was  too 
broad  and  not  suflSciently  definite,  or  even  conceding 
that  the  opinions  expressed  by  the  witnesses  Ida  En- 
keles  and  Rebecca  Barell  might  have  been  technically 
objectionable,  nevertheless,  in  the  appropriate  lan- 
guage of  Mr.  Justice  Moore,  as  recorded  in  Blue  v. 
Portland  Ry.,  L.  S  P.  Co.,  60  Or.  122  (117  Pac.  1094), 
we  conclude  that  *  *  from  the  number  of  witnesses  who, 
without  objection,  testified  with  respect  to  the  rate  of 
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speed,  as  hereinbefore  disclosed,  we  cannot  see  how  the 
defendant  was  prejudiced  by  the  admission*'  of  the 
sworn  declarations  that  the  car  was  traveling  faster 
than  like  cars  were  ordinarily  operated  in  Portland: 
See,  also.  Ball  v.  Mabry,  91  Ga.  781  (18  S.  E.  64) ;  John- 
sen  V.  Oakland,  8.  L.  S  H.  E.  Ry.,  127  Cal.  608  (60  Pac. 
170) ;  Kansas  City,  M.  &  B.  Co.  v.  Crocker,  95  Ala.  412 
(11  South.  262);  Louisville,  N.  A.  A  C.  Ry.  Co.  v. 
Jones,  108  Ind.  565  (9  N.  E.  476) ;  Illinois  Cent.  R.  R. 
Co.  V.  AsJUine,  171  HI.  313  (49  N.  E  521) ;  Overtoom  v. 
Chicago  <&  E.  I.  R.  R.  Co.,  181  111.  323  (54  N.  E.  898) ; 
Little  Rock  R.  etc.  v.  Green,  78  Ark.  129  (93  S.  W. 
752) ;  and  Palmer  v.  Portland  Ry.,  L.  <&  P.  Co.,  56  Or. 
262,  265  (108  Pac.  211). 

4.  The  second  objection  relates  also  to  the  admissi- 
bility   of    certain    evidence.    William    Bedford,    an 
experienced    motorman,    answering    a    hypothetical 
question  which  described  the  type  of  car  and  the  dis- 
tance covered  after  the  application  of  the  emergency 
brakes,  declared  that  in  his  opinion,  based  on  the  con- 
ditions assumed  in  the  interrogatory,  the  car  was 
^ing  about  15  or  17  miles  per  hour,  and  that,  had  the 
car  been  moving  at  the  rate  of  12  miles  per  hour,  it 
could  have  been  stopped  within  40  feet;  and  like  tes- 
timony was  given  by  Alfred  Gannon,  another  expe- 
rienced  motorman.     The   record   discloses    that   the 
street-car  ran  84  feet  from  the  point  of  impact  before 
coming  to  a  complete  stop.    One  of  the  issues  was  the 
rate  of  speed  attained.    The  two  witnesses  mentioned 
were  qualified  to  speak,  and  the  questions  propounded 
to  them  could  not  well  have  been  answered  by  anyone 
-who  did  not  possess  special  knowledge  of  the  subject. 
The  evidence  was  peculiarly  within  the  field  of  expert 
testimony,  and  no  error  was  committed  in  receiving 
the  answers :  Velenka  v.  Union  Stockyards  Co.,  82  Neb. 
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511  (118  N.  W.  103) ;  Bladecka  v.  Bay  City  Traction 
d  El  Co.,  155  Mich.  253  (118  N.  W.  963). 

5y  6.  The  plaintiff  alleged  that  the  defendant  ran  its 
car  in  excess  of  12  miles  per  hour,  which  was  the  maxi- 
mum speed  allowed  by  Ordinance  No.  13,177,  being 
the  franchise  which  permitted  the  company  to  operate 
its  street-cars  on  Grant  Street.  Subsequent  to  the 
passage  of  the  ordinance  mentioned,  another  ordi- 
nance (No.  26,255),  was  passed,  and  by  the  terms  of 
the  latter  enactment  both  street-cars  and  motorcycles 
were  limited  to  25  miles  per  hour.  It  is  claimed  that 
error  was  committed  when  Ordinance  No.  13,177  was 
received  in  evidence,  because  the  earlier  enactment 
was  repealed  by  the  later  one.  The  passage  of  the 
ordinance  relied  upon  by  defendant  was  denied  by  the 
reply.  The  plaintiff  was  entitled,  as  a  part  of  his 
case  in  chief,  to  offer  evidence  in  support  of  his 
theory,  and  was  not  precluded  from  asserting  what 
he  claimed  in  his  complaint  merely  because  the  de- 
fendant stated  something  different  in  its  answer. 
Furthermore,  the  ordinance  complained  of,  although 
received  in  evidence,  could  not  have  prejudice.d  de- 
fendant, because  the  court  charged  the  jury  that,  at 
the  time  of  the  accident,  Ordinance  No.  26,255  was  in 
force,  and  that,  by  the  terms  of  that  ordinance,  the 
speed  of  both  the  motorcycle  and  the  street-<5ar  was 
limited  to  25  miles  per  hour,  and  that  it  was  not  un- 
lawful to  run  the  car  within  25  miles  per  hour.  The 
charge  to  the  jury  contains  the  specific  instruction 
that: 

**In  other  words,  the  court  holds  that  the  ordinance 
limiting  the  speed  by  which  vehicles  traveling  upon 
the  streets  mentioned  in  the  ordinance  inclucdng 
street-cars — that  it  was  not  unlawful  to  run  them  at 
any  speed  within  25  miles  an  hour,  outside  of  the 
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stricted  district,  and  this  section  is  conceded  to  be 
outside  of  the  restricted  district/' 

In  other  words,  the  court  told  the  jury  that  he  held, 
as  a  matter  of  law,  that  it  was  not  unlawful  to  run 
at  any  rate  of  speed  within  25  miles  per  hour.  The 
instructions,  as  a  whole,  are  predicated  on  the  theory 
that  the  rate  of  speed  prohibited  by  ordinance  was  25 
miles  per  hour,  and  that  it  was  not  unlawful  to  oper- 
ate cars  within  the  specified  maximum. 

7.  At  the  request  of  defendant  the  court  charged  the 
jury  that,  if  the  plaintiff  drove  out  upon  the  street 
intersection  from  a  point  at  which  his  vision  of  the 
approaching  street-car  was  obscured  or  impaired,  then 
it  was  the  duty  of  the  plaintiff  to  have  stopped  or 
checked  the  speed  of  his  motorcycle  before  attempt- 
ing to  cross  the  track  until  his  line  of  vision  was  such 
that  he  could  see  whether  or  not  the  car  was  approach- 
ing; and  if  the  plaintiff  failed  to  take  this  precaution, 
and,  on  account  thereof,  the  accident  occurred,  he  was 
guilty  of  negligence  and  could  not  recover;  and  then 
the  court,  over  the  objection  of  defendant,  added  the 
following : 

'*This  instruction  means  that  a  person  should  not 
go  upon  a  street-car  track  without  first  looking  to  see 
whether  or  not  there  is  a  train  approaching.  He  does 
not  necessarily  have  to  stop,  unless,  of  course,  his 
view  up  or  down  the  track,  as  the  case  may  be,  is  ob- 
structed to  such  an  extent  he  could  not  see  any  dis- 
tance. In  that  case  he  will  be  obliged  to  use  such  pre- 
caution as  an  ordinary  careful  and  prudent  man  would 
use  to  ascertain  whether  or  not  a  car  was  approaching 
him,  so  as  to  endanger  him  if  he  attempted  to  cross. ' ' 

The  instructions  objected  to  in  effect  informed  the 
jury  that  a  person  must  in  any  event,  and  under  all 
csircumstances,  first  look  to  see  whether  a  train  is  ap- 
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preaching  before  going  on  a  street-car  track,  bnt  snch 
person  is  not  also  required  to  come  to  a  stop,  unless 
his  view  is  so  obstructed  that  he  cannot  see  any  dis- 
tance ;  and,  if  his  view  is  so  obstructed  that  he  cannot 
see  any  distance,  he  must  stop,  and  '4n  that  case'*  is 
obliged  to  use  the  degree  of  care  which  an  ordinarily 
prudent  man  would  have  used  to  discern  whether  a 
car  was  approaching. 

8.  And  again  at  the  instance  of  defendant  the  jury 
was  told  that  it  was  the  duty  of  plaintiff,  while  driving 
his  motorcycle,  not  to  have  attempted  to  cross  or  go 
upon  the  track  of  the  defendant,  without  keeping  a 
proper  lookout  and  listening  for  cars  which  might  be 
approachpig  along  the  track,  and  if  plaintiff  failed  to 
take  the  precaution,  and  by  reason  thereof  did  not  see 
or  hear  the  approaching  car  until  the  same  was  in  such 
close  proximity  that  a  collision  was  inevitable,  then 
.  the  plaintiff  was  guilty  of  negligence  and  could  not 
recover.  The  defendant  complains  because  of  the  fol- 
lowing addition  to  the  instruction : 

**This  proper  precaution,  as  he  court  has  said,  is 
the  use  of  reasonable  care,  such  as  an  ordinarily 
prudent  and  careful  man  would  have  uced  or  should 
have  used,  under  the  circumstances." 

The  requested  portion  of  the  instruction  told  the 
jury  that  the  plaintiff  was  obliged  to  keep  a  proper 
lookout  and  listen.  It  will  be  observed  that  the  extent 
of  the  duty,  as  described  in  the  requested  instruction, 
was  limited  by  the  term  '*  proper.  *'  The  portion  ob- 
jected to  may  be  construed  to  mean  that  the  plaintiff 
was  bound  actually  to  look  and  listen  and  to  do  so  to 
the  extent  that  a  reasonably  prudent  person  would 
have  done ;  or  it  may  be  considered  to  mean  that,  if  a 
person  keeps  a  proper  lookout  and  listens,  it  is  in  fact 
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the  use  of  reasonable  care.  No  fair  construction  can 
be  conceived  of  which  could  have  injured  defendant 
in  the  slightest. 

Another  assignment  of  error  relates  to  the  giving 
of  a  requested  instruction  and  addition  thereto. 

9,  10.  The  jury  was  advised  that  if  the  plaintiff 
drove  the  motorcycle  upon  the  street  intersection 
when  he  saw  the  car  approaching  in  such  close  prox- 
imity that  he  knew  or,  by  the  exercise  of  due  care  for 
his  own  safety  should  have  known,  that  to  proceed 
further  was  liable  to  bring  about  a  collision,  or  that 
he  would  run  the  risk  of  striking  against  the  street- 
car, and  if,  at  the  time  he  saw  the  car  approaching, 
he  was  at  such  a  distance  from  the  track  that,  by  the 
exercise  of  due  care,  he  could  have  stopped  and  avoided 
the  collision,  and  if  he  made  no  effort  to  stop,  and  his 
failure  to  do  so  was  the  proximate  cause  of  the  in- 
juries, then  he  was  guilty  of  negligence.  The  lan- 
guage complained  of  reads  thus : 

**That  means  to  say  that  he  must  have  used  due 
care,  or  must  have  used  ordinary  care  and  caution  in 
the  operation  of  his  car  at  the  place  and  time  when  he 
first  beheld  the  car  coming  down  the  track  toward  the 
crossing.  He  must  have  done  what  an  ordinarily 
prudent  and  cautious  man  would  have  done  at  that 
time  under  all  the  circumstances  of  the  case.  If  he 
did  not  do  that,  he  would,  of  course,  be  guilty  of  neg- 
ligence^ ' ' 

If  the  plaintiff  saw  the  car  in  such  close  proximity 
that  he  knew  or  should  have  known  that  to  proceed 
further  was  liable  to  result  in  a  collision,  and  if  at  the 
time,  by  using  due  care,  he  could  have  stopped,  but 
made  no  effort  to  do  so,  he  would  have  failed  to  meas- 
ure up  to  the  obligation  imposed  by  the  law.  The  fact 
that  a  person  sees  a  street-car  approaching  does  not 
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alone  and  of  itself  spell  negligence,  if  an  attempt  is 
made  to  cross  the  track;  but  the  quantum  of  care 
necessary  is  to  be  determined  by  the  proximity  and 
speed  of  the  car,  plus  the  surrounding  circumstances. 
The  right  of  the  defendant  to  use  the  street  was  not 
exclusive,  even  if  it  be  assumed  that,  by  reason  of  the 
traffic  ordinance,  the  car  had  the  right  of  way  as 
against  the  plaintiff.    The  driver  of  a  vehicle  can 
proceed  at  a  highway  crossing  to  go  over  a  street  rail- 
way track  in  the  face  of  an  approa<" " 
has  reasonable  ground  for  believinj 
in -safety,  if  both  he  and  those  in  chi 
with  due  regard  to  the  rights  of 
there  was  reasonable  ground  to  beli< 
ing  could  be  safely  made  was  a  qr 
the  jnry.     The  ultimate  inquiry  is  ■ 
tiff  exercised  due  care.    If  he  did  n( 
ground  to  believe  that  he  could  safe 
then  be  was  guilty  of  negligence, 
dsing  proper  care  was  at  all  tin 
plaintiff,  and  the  jury  was  not  told 
was  different:  Donohoe  v.  Portland 
56  Or.  58  (107  Pac.  964) ;  Smith  v.  Si 
Co.,  95  Minn.  254  (104  N.  W.  16) ;  . 
68  N.  H.  247  (44  Atl.  388) ;  Omaha 
Mathiesen,  73  Neb.  820  (103  N.  W.  ( 
11, 12.  It  is  argued  t^at  the  vitalij 
portions   of  the  charge   was   sapp 
quoted  additions,  and  that  thereby  1 
at  large,  leaving  the  rule  of  ordinal 
standard  by  which  to  measure  the  » 
The  instructions  must  be  viewed  as  i 
so  considered,  they  did  not  have  t 
by  the  defepdant.    The  jury  was  p 
edly  told  that  the  law  imposed  the  d 
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listening  and  under  what  drcumstances  a  person  is 
obliged  to  stop  before  crossing;  and  it  is  quite  unrea- 
sonable to  believe  that  the  jury  misunderstood  or  was 
misled  or  that  the  instructions  complained  of  nullified 
the  ones  requested  and  given.  The  duties  imposed 
upon  the  plaintiff  were  specifically  defined  to  the  jury, 
as  directed  by  the  rule  stated  in  Edlefson  v.  Portland 
Ry.,  L.  <£>  P.  Co.,  69  Or.  18  (136  Pac.  832).  The  jury 
was  also  informed  that  the  plaintiff  was  required  to 
meet  the  defined  obligations  with  the  same  care  and 
diligence  that  would  have  been  exercised  by  a  reason- 
ably cautious  man;  and  the  triers  of  the  facts  were 
not  instructed  that  less  or  different  caution  would 
satisfy  the  law. 

13.  After  testifying  that,  when  about  30  or  35  feet 
from  the  track,  he  first  saw  the  approaching  car,  and 
that  it  was  at  that  moment  at  about  the  middle  of  the 
block  between  Second  and  Third  Streets,  the  plaintiff, 
over  objection,  answered  that :  ^^I  thought  I  had 
plenty  of  time  to  make  the  crossing.*^  The  witness 
proceeded  to  explain  that,  when  he  took  a  second  look, 
he  discovered  that  the  car  was  approaching-  faster 
than  he  thought  it  was  when  he  first  observed  it,  and 
that  he  therefore  turned  east  on  Grant  Street  to  get 
out  of  the  car's  way;  and  then,  over  objection,  the 
plaintiff  testified  that:  *'I  thought  I  had  time  enough 
to  get  on  the  right  side  of  Grant  Street  but  of  the  car's 
way.'*  The  fact  to  be  decided  by  the  jury  was 
whether  plaintiff  employed  reasonable  care.  Like 
testimony  has  been  held  admissible  in  aid  of  the  in- 
quiry. 

**The  real  question,  however,  is  what  a  reasonably 
prudent  and  cautious  man,  exercising  his  faculties  for 
his  protection,  would  have  done  under  all  the  circum- 
stances, and  not  what  the  plaintiff  thought,  although 
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the  result  of  his  deliberate  judgment  then  formed  may 
throw  some  light  upon  the  subject:  McCroha/n  v. 
Davison,  187  Mass.  466  (73  N.  E.  553) ;  Jeddrey  v. 
Boston  &  N.  St.  Ry.,  198  Mass.  232  (84  N.  E.  316). 

The  plaintiff  was  entitled  to  explain  what  he  saw 
and  how  the  situation  appeared  to  him,  and  then  it  was 
for  the  jury  to  say  whether,  under  all  the  evidence, 
the  plaintiff  did  in  fact  use  reasonable  care. 

Having  considered  all  the  assignments  of  error  dis- 
cussed in  the  brief  filed  by  defendant  and  finding  no 
prejudicial  error,  the  judgment  is  affirmed. 

AFFIBBfBD.      BeHEABING   DeNIED. 

Mr.  Chief  Justice  Moobe,  Mb.  Justice  Bubnbtt 
and  Mb.  Justiob  MoBamB  concur. 


Argned  May  5,  afBrmed  May  18,  1915. 

TBOWBBIDGE  v.  GILLETTE. 

(148  Pae.  876.) 

Spedfle  Parformaiioe— Bight  to — ^Byidence. 

1.  Evidence  held  insafflcient  to  show  such  part  performance  that 
the  court  would  grant  epecifio  performance  of  a  parol  agreement  to 
convey  realty. 

From  Grant :  Dalton  Bigos^  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Bensok. 

This  is  a  suit  by  B.  C.  Trowbridge  against  Earl  V. 
Gillette,  Mary  Gillette,  W.  E.  Gillette,  Augusta  Gil- 
lette, F.  D.  Shaw,  R.  L.  Shaw,  Alpha  Z.  Gillette,  Delia 
W.  Fisk,  D.  Walter  Fisk,  and  P.  Snyder,  for  the  speci- 
fic performance  of  a  parol  agreement  to  convey  real 
property  and  to  quiet  title  to  the  same.  From  a  de- 
cree in  favor  of  defendants,  plaintiff  appeals. 

Affibmbd. 
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For  appellant  there  was  a  brief  and  an  oral  arga-     / 
ment  by  Mr.  A.  D.  Leedy. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  J.  E.  Marks  and  Mr.  A.  M.  F.  Kirch- 
heiner. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  Plaintiff  had  for  a  long  time  been  the  owner  of 
the  northeast  quarter  of  the  northeast  quarter  of 
section  26,  township  13  south,  range  31  east  of  Wil- 
lamette Meridian.     The  county  road  ran  across  the 
southern  extremity  of  the  tract,  leaving  a  narrow 
strip  south  of  the  road  which  was  80  rods  long,  21  rods 
wide  at  the  west  end,  and  17  rods  wide  at  the  east  end. 
The  piece  of  land  south  of  the  road  was  sold  in  1891  to 
T.  A.  Willis,  who,  in  May,  1893,  sold  the  same  to  A.  C. 
Gillette.    Plaintiff  testifies  that  some  time  in  the  fall 
of  1893  Gillette  was  in  his  debt  for  a  load  of  apples, 
and  came  to  his  house  to  settle  the  claim,  proposing 
that  plaintiff  accept  the  tract  of  land  above  described 
as  lying  south  of  the  road  in  full  payment ;  that  he  ac- 
cepted the  offer,  but  that  no  conveyance  of  title  was 
made;  that  Gillette  promised  to  turn  the  Willis  deed 
over  to  one  McHaley,  who  was  to  act  as  scrivener  in 
the  preparation  of  the  proposed  conveyance ;  that  very 
shortly  thereafter  he  again  saw  Gillette,  and  asked  for 
the  conveyance,  and  Gillette  again  promised  that  Mc- 
Haley should  prepare  it;  that  Gillette  died  in  1893; 
and  that  in  the  fall  of  the  same  year,  after  Gillette's 
death,  he  called  upon  McHaley  for  the  Willis  deed, 
but  was  refused.    Plaintiff  is  corroborated  in  most  of 
his  testimony  by  his  wife  and  stepson,  who  at  the  time 
of   the  alleged  contract  was  about  15  years  of  age. 
Plaintiff  further  testifies  that  he  has  paid  the  taxes  on 
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the  land  since  1893,  except  for  the  year  1911,  and  it  . 
was  subsequently  stipulated  by  counsel  that  for  the 
years  1893  and  1894  the  land  was  not  upon  the  tax-roll, 
and  was  not  assessed  to  anyone ;  that  the  same  is  true 
of  the  years  1900  and  1901 ;  that  for  1911  the  land  was 
assessed  to,  and  the  taxes  paid  by,  the  heirs  of  A.  C. 
Gillette,  and  the  remaining  acres  of  the  legal  subdivi- 
sion were  not  assessed  to  anyone;  that  for  the  other 
intervening  years  between  1893  and  1913  the  partic- 
ular legal  subdivision  as  a  whole,  was  assessed  to 
plaintiff  and  the  taxes  paid  by  him.  It  clearly  ap- 
pears that  Gillette  did  not  die  until  April  10,  1896; 
that  the  tract  of  land  below  the  road,  and  which  is  the 
subject  of  this  suit,  was  never  inclosed,  and  was  of  no 
use  or  value  except  for  the  wild  grass  or  pasturage 
thereon;  that  the  only  act  of  actual  dominion  over 
the  same,  known  to  any  of  the  parties,  was  the  effort 
of  Willis,  during  his  ownership,  to  dig  a  well  thereon. 
On  July  26,  1913,  the  Gillette  heirs,  including  the 
widow,  conveyed,  the  land  by  warranty  deed  to  the 
defendant  Snyder,  who  has  since  claimed  title  and 
right  of  possession  thereto.  It  is  stipulated  that 
McHaley  has  been  dead  for  several  years.  Plain- 
tiff, prior  to  the  purchase  by  Snyder,  informed  him 
that  he  (plaintiff)  was  the  owner  of  the  land.  This 
constitutes  the  substance  of  the  evidence  so  far  as  it 
is  of  serious  import. 

We  are  of  the  opinion  that  the  plaintiff  has  not 
made  out  a  case  which  would  warrant  a  court  of  equity 
in  decreeing  specific  performance,  particularly  in  the 
light  of  the  fact  that  his  suit  is  brought  at  so  late  a 
date,  20  years  after  the  making  of  the  alleged  contract, 
at  a  time  when  the  most  important  witnesses  are  dead. 
There  has  been  no  such  performance  as  would  justify 
the  exercise  of  this  extraordinary  power  of  the  court. 
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Taking  up  the  qnestion  of  adverse  possession,  it  is 
sufficient  to  say  that  the  evidence  discloses  the  fact 
that  nobody  has  had  any  such  possession  as  would 
satisfy  an  adverse  claim. 

If  follows  that  the  decree  of  the  trial  court  must  be 
affirmed,  and  it  is  so  ordered.  Affibmed. 


Submitted  on  briefs  May  5,  affirmed  May  18,  1915. 

STATE  V.  GULLIFORD, 

(148  Pac.  876.) 

XAicency—- EYldeuce. 

1.  In  a  prosecution  for  larceny  of  cattle,  wbere  there  was  no  proof 
of  the  organization  or  existence  of  a  certain  cattlemen's  association, 
except  statements  by  certain  witnesses,  the  refusal  of  the  court  to 
allow  defendant  to  ask  a  witness,  who  had  testified  that  he  was  a 
member  of  such  cattlemen's  association,  whether  the  organization  did 
not  mako  a  standing  offer  of  $1,000  to  anyone  furnishing  evidence 
to  convict  another  of  cattle  stealing,  was  proper,  there  being  no 
attempt  to  show  any  such  offer  in  relation  to  the  pending  ease. 

[As  to  what  constituteB  larceny,  see  note  in  88  Am.  St.  Bep. 
559.] 

Witnesses — ^Impeaduneiit — Statute. 

2.  Under  Section  861,  L.  O.  L.,  providing  that  the  party  calling  a 
witness  may  not  impeach  him  by  evidence  of  bad  character,  but  may 
contradict  him,  and  may  show  past  statements  inconsistent  with  his 
present  testimony,  in  a  prosecution  for  larceny,  where  defendant 
called  a  certain  witness,  the  court  properly  refused  to  permit  defend- 
ant to  recall  him  to  lay  "the  grounds  for  impeachment." 

Witneflses — ^Impeachment. 

3.  In  a  prosecution  for  larceny  of  cattle,  where  defendant  at- 
tempted to  impeach  his  own  witness,  on  the  ground  of  his  member- 
ship in  a  cattlemen's  association,  without  proving  the  existence  of 
such  association  or  its  relevancy  to  the  case,  such  attempt  was  prop- 
erly stopped  by  the  court. 

[As  to  impeachment  of  witnesses,  see  notes  in  73  Am.  Dee. 
762;  14  Am.  8t.  Rep.  157;  82  Am.  St.  Bep.  25.] 

Ciimlnal  Law — ^Hamiless  Error — ^Admission  of  Evidence. 

4.  In  a  prosecution  for  larceny  of  cattle,  the  admission  of  evi- 
dence that  defendant,  when  asked  what  he  had  been  doing  up  around 
where  the  cattle  were  stolen^  replied  that  he  was  doing  nothing  up 
there,  but  just  riding  around,  the  admission  of  such  testimony  was 
immaterial  and  not  prejudicial  error. 
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Wltneaaes — ^&iip«aclixneiit— STldence. 

5.  In  a  prosecution  for  larceny  of  cattle,  a  question  to  a  witness 
for  the  prosecution,  whether  before  the  justice  court  he  had  not  failed 
to  testify  to  certain  conversations  with  the  defendant  as  to  such 
defendant's  whereabouts  at  the  time  of  the  crime,  was  properly  ex- 
eluded  as  incompetent,  immaterial  and  irrelevant,  unless  it  was  riiown 
that  the  witness  was  asked  of  such  conversations  before  the  ji^stiee. 

Crimiiial  Law — ^Trial— B«mark8  of  Court. 

6.  In  a  prosecution  for  larceny  of  cattle,  defendant's  attorney 
stated  that  his  client  had  admitted  a  previous  conviction,  and  the 
court  replied:  "The  defendant  still  seems  to  have  doubt  in  his  mind." 
After  defendant  had  commented  upon  the  situatipn  in  regard  to  such 
conviction,  the  court  further  said:  "The  record  shows  the  defendant 
pleaded  guilty  to  the  larceny  of  animals,  a  felony,  and  was  paroled 
from  this  court/'  Held,  that  the  court's  language  was  not  improper, 
afc  giving  undue  prominence  to  the  previous  conviction. 

Criminal  Law — ^Appeal — ^Reaervation  of  Ground  of  Beview— Character 
of  Crime. 

7.  In  a  prosecution  for  larceny  of  cattle,  where  the  court  charged 
on  such  crime,  the  defendant  neither  excepting  to  the  charge  nor 
requesting  further  instructions  as  to  the  distinction  between  the 
crime  of  driving  cattle  from  the  range  and  larceny,  the  question 
whether  the  proof  called  for  such  instructions  was  not  presented 
for  review. 

From  Umatilla :  Gilbert  W.  Phelps,  Judge. 

The  defendant,  Arthur  Gullif ord,  was  indicted,  tried 
and  convicted  of  the  crime  of  larceny  of  cattle,  and 
from  the  judgment  and  sentence  following  such  con- 
viction he  appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  L.  A.  Esteb  and  Messrs.  Fee  <&  Fee. 

For  the  State  there  was  a  brief  over  the  name  of 
Mr.  Frederick  Steiwer,  District  Attorney. 

In  Banc.  Mr.  Justice  Eakin  delivered  the  opinion 
of  the  court. 

1.  The  first  assignment  of  error  relates  to  the  re- 
fusal of  the  court,  upon  cross-examination  of  the  wit- 
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ness  James  Nelson,  to  allow  the  defendant  to  question 
him  concerning  the  reward  which  had  been  offered  by 
the  cattlemen's  association.  In  the  examination  of 
Nelson,  after  proof  that  he  was  a  member  of  the 
cattlemen 's  association,  he  was  asked : 

'*!  will  ask  you  if  it  is  not  a  fact  that  you  have  a 
standing  offer  of  $1,000  for  any  person  that  will  fur- 
nish the  evidence  to  convict  anybody,  that  you  will  pay 
$1,000  for  every  conviction!'' 

This  question  was  objected  to  as  incompetent,  ir- 
relevant and  immaterial.  There  is  no  proof  of  the  or- 
ganization or  existence  of  the  cattlemen's  association, 
other  than  such  statements  as  made  by  Nelson  and 
other  witnesses  that  there  was  such  an  association; 
and,  as  this  relates  to  no  offer  made  to*  a  witness  in 
this  particular  case,  it  was  therefore  incompetent. 
The  court  stated,  while  this  matter  was  under  discus- 
sion: 

''If  this  matter  is  coming  into  this  case,  it  is  going 
to  come  in  the  right  way.  There  may  be  an  associa- 
tion covering  several  states,  and  there  may  be  an  un- 
derstanding among  these  witnesses  that  this  associa- 
tion will  pay  a  reward  in  certain  cases.  •  *•  The  cross- 
examination  is  entirely  proper,  and  unless  it  can  be 
shown  there  is  some  connection  between  that  ,reward 
and  this  case,  all  the  evidence  will  be  taken  from  the 
jury." 

We  understand  that  it  is  for  this  reason  the  evidence 
was  excluded. 

2.  Assignments  2  and  3  relate  to  an  effort  to  im- 
peach the  witness  Nelson,  who  had  been  called  by  and 
testified  on  behalf  of  defendant.  Defendant's  attor- 
ney said: 

''I  desire  to  have  the  record  show  that  I  offered  to 
recall  the  witness  for  the  purpose  of  laying  the  grounds 
for  impeachment." 
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The  court  excluded  this  testimony  for  the  reason 
that  it  was  an  attempt  to  lay  the  foundation  to  im- 
peach defendant's  own  witness.  Section  861,  K  0.  L., 
provides : 

"That  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by  evidence  of  bad  character,  but 
he  may  contradict  him  by  other  evidence,  and  may  also 
show  that  he  has  made  at  other  times  statements  in- 
consistent with  his  present  testimony,  as  provided  in 
Section  864." 

The  question  was  not  pertinent  cross-examination, 
the  witness  being  called  for  the  purpose  of  laying  the 
foundation  for  an  impeachment,  and  the  evidence 
offered  was  incompetent.  The  suggestion  of  improper 
remarks  by  the  court  in  ruling  upon  these  questions 
has  no  merit. 

Assignments  of  error  Nos.  5  and  6  relate  to  the  offer 
of  a  reward  by  the  cattlemen's  association,  but  no 
proof  of  the  existence  of  the  cattlemen's  association, 
or  of  what  it  consisted,  was  offered.  These  things  can 
be  proved  only  in  the  regular  way,  by  a  person  who 
has  knowledge  of  the  facts  and  is  competent  to  testify 
in  that  regard. 

3.  The  seventh  assignment  is  directed  against  the 
court's  refusal  to  allow  the  defendant's  witness  Light- 
foot  to  establish  certain  facts  in  regard  to  the  im- 
peachment of  Nelson,  without  proving  any  facts  in 
regard  to  the  association,  or  showing  the  relevancy 
thereof  to  this  case. 

4.  Exception  is  also  taken  to  the  ruling  of  the  court 
as  to  the  admissibility  of  the  testimony  of  John  Laing, 
a  state 's  witness,  relating  to  a  conversation  with  Carl 
Kirk.  This  matter  related  by  Laing  was  not  material 
to  the  case,  and  did  not  prejudice  Eirk's  defense, 
ing  in  the  following  language : 


s 
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"Q.  Now,  state  to  the  jury  what  statements,  if  any, 
you  heard  Carl  Kirk  make  at  that  time  with  reference 
to  his  connection  with  these  cattle. 

'*A.  When  Mr.  Taylor  was  talking  to  Carl,  he  was 
out  in  the  bam,  and  I  was  out  there  with  them,  and 
Mr.  Taylor  asked  him  what  he  was  doing  up  around 
the  upper  country  up  in  Butter  Creek,  and  Carl  said 
he  wasn't  doing  anything  up  there,  and  Taylor  said  he 
supposed  he  was  just  up  there  riding  around,  and  Carl 
said,  'Yes,'  he  was  just  riding  around ;  they  didn't  have 
anything  particularly  to  be  after. ' ' 

The  same  is  true,  also,  in  regard  to  what  Laing  testi- 
fied as  to  remarks  of  the  defendant  Gulliford,  and 
created  no  prejudice. 

Assignment  No.  10  relates  to  questions  propounded 
to  Kirk  as  to  a  former  conviction  of  crime,  which 
amounted  to  an  impeachment.  He  said  he  pleaded 
guilty  to  the  larceny  of  personal  property,  and  upon 
the  trial  admitted  having  done  so.  We  find  that  the 
court  used  no  improper  language,  as  insisted  in  the 
objection. 

5.  In  the  examination  of  the  witness  John  Laing, 
defendant  on  his  cross-examination  asked: 

**In  your  testimony  before  the  justice's  court  here, 
you  did  not  testify  tp  any  of  these  conversations,  did 
youT" 

This  question  was  objected  to  as  incompetent,  im- 
material and  irrelevant,  and  the  court  sustained  the 
objection,  in  which  ruling  we  find  no  error,  unless  it 
Tras  shown  the  witness  was  asked  concerning  them. 

6.  The  eleventh  exception  concerns  the  remarks  of 
the  court,  giving  undue  prominence  to  the  fact  that  the 
defendant  Arthur  Gulliford  had  been  previously  con- 
victed of  a  crime.  His  attorney,  speaking  of  his  con- 
viction,  said: 
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''He  has  admitted  that  record  is  correct;  he  must 
have  done  it. ' ' 

The  court  replied : 

**The  defendant  still  seems  to  have  doubt  in  his 
mind.'* 

Defendant  answered: 

**I  said  this  book  shows  I  pleaded  guilty  here,  but 
I  did  not  know  I  had  to  plead  guilty  twice  to  one 
charge.    I  suppose  it  was  down  at  Echo. '  * 

The  court  remarked : 

**The  record  shows  the  defendant  pleaded  guilty  to 
the  larceny  of  animals,  a  felony,  and  was  paroled 
from  this  court." 

We  find  that  this  ruling  is  correct,  and  no  improper 
language  was  employed  by  the  judge.  When  asked  if 
he  had  kept  faith  with  the  court  on  his  parole,  defend- 
ant said : 

''Nobody  accused  me,  or  said  a  word  to  me  about 
being  arrested  upon  any  claim  since  then.'* 

To  which  an  objection  was  sustained,  but  the  answer 
of  the  witness  was  allowed  to  stand. 

The  denial  of  the  motion  of  the  defendant  at  the 
close  of  the  state's  testimony  for  a  directed  verdict  in 
favor  of  defendant  was  not  error.  There  is  suflScient 
evidence  in  the  record  to  show  that  it  should  have  been 
submitted  to  the  jury. 

7.  The  last  assignment  of  error  is : 

"The  court  failed  to  instruct  the  jury  as  to  the  dis- 
tinction between  the  crime  of  driving  cattle  from  the 
range,  and  the  crime  of  larceny. ' ' 

The  charge  in  the  indictment  was  "take,  steal  and 
drive  away"  the  animals  named  therein.  A  defense 
relied  upon  by  defendant  was  an  alibi.    We  find  no 
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question  suggested  as  to  the  acts  complained  of  con- 
stituting some  other  crime  than  larceny,  and  no  re- 
quest was  made  for  other  instructions.  We  find  that 
defendant  gives  as  one  ground  for  his  motion  at  the 
close  of  the  state's  case: 

**For  the  reason,  if  any  crime  has  been  proven  in 
this  case,  it  is  the  driving  of  cattle  from  the  range,  and 
not  the  crime  alleged  in  the  indictment.  * ' 

There  was  no  request  nor  exception  taken,  and  the 
question  is  not  here  for  decision. 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. Affibmed. 


Argued  May  4,  affirmed  May  18,  1915. 

MAGILL  V.  FEENCH,  County  Judge. 

(148  Pac.  878.) 

SdiooU  and  School  Diatxlcts — ^Bonxidary — OonatmctioiL 

1.  Under  Section  3965,  L.  O.  L.,  declaring  that  the  superintendent 
and  eounty  court,  or  board  of  commissioners  in  counties  where  the 
board  is  a  separate  body,  shall  constitute  a  board  for  the  laying  off 
of  the  county,  in  convenient  school  districts,  and  such  board  shall 
make  changes  when  petitioned  to  do  so,  the  laying  off  of  boundaries 
for  school  districts  does  not  constitute  part  of  the  business  of  the 
County  Court,  and  a  failure  to  record  such  action  in  the  journals 
of  the  court  does  not  render  the  proceeding  void;  the  board  being 
a  distinct  and  separate  body  from  the  County  Court. 

Schools  and  School  Districts— Pnhllc  Schools— Division  of  District 

2.  Under  Section  4021,  L.  O.  L.,  declaring  that  before  any  new 
district  shall  be  established,  or  change  made  in  the  boundaries  of  any 
exis'ing  school  district,  the  superintendent  shall  post  written  notices 
of  the  boundaries  of  the  new  district  and  of  the  session  of  the  board 
when  it  shall  be  done,  the  expression  "session"  does  not  refer  to 
sessions  of  the  county  court,  but  to  sessions  of  the  board  for  chan- 
girg  a  district,  which  is  composed  of  members  of  the  County  Court 
and  the  superintendent  of  schools. 

Schools  and  School  Districts — ^Boundaries  of  District— Change. 

3.  The  law  does  not  require  proof  of  the  posting  of  notices  of 
proposed  changes  in  school  districts. 
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Schools  and  School  Distrlcta — Ghauge  of  Bonndaarles — Notloo. 

4.  One  attacking  a  change  in  the  boundaries  of  a  school  district, 
on  the  fip'ound  that  no  notice  was  given,  has  the  burden  of  establish- 
ing that  fact. 

Schools  and  School  Districts — ^BonndariM — Change. 

5.  Under  Section  3965,  L.  O.  L.,  providing  that  the  superintendent 
and  the  Countj  Court  or  board  of  county  commissioners  shall  con- 
stitute a  board  for  the  laying  ofF  of  the  county  into  school  districts, 
and  may,  when  petitioned  to  do  so,  change  districts,  the  authority 
of  the  board  does  not  depend  on  the  number  of  petitioners  for  a 
change  or  the  number  of  r^nonstrators. 

Evidence — Presumptions — ^Performance  of  Official  I>aty. 

6.  There  is  a  presumption  that  officers,  such  as  commissioners  of 
the  county  and  school  superintendent,  are  fair  men. 

From  Wallowa:  Mb.  John  W.  Knowlbs,  Judge. 

In  Banc    Statement  by  Mb.  Justice  McBbidb. 

This  is  a  writ  of  review  proceeding  by  S.  L.  Magill, 
0.  E.  Glenn,  C.  W.  Womack  and  S.  P.  Crow  against 
the  district  boundary  board  of  Wallowa  County,  con- 
sisting of  J.  A.  French,  county  judge,  L.  Couch  and 
W.  P.  Newby,  county  commissioners,  and  J.  C.  Conley, 
superintendent  of  schools,  concerning  their  action  in 
dividing  school  district  No.  7  and  creating  out  of  a 
portion  thereof  a  district  designated  as  district  No.  83. 
The  petition  for  such  division,  omitting  description  of 
its  boundaries,  is  as  follows : 

*'We,  the  imdersigned,  legal  voters  of  school  dis- 
trict No.  7  of  Wallowa  County,  Oregon,  believing  it  to 
be  for  the  best  interests  of  all  concerned,  do  most  re- 
spectfully ask  that  the  boimdaries  of  said  district  be 
changed  to  read  as  follows:  •  •  »* 

This  petition  was  signed  by  several  legal  voters  of 
the  district,  and  was  filed  July  25,  1914.  At  the  same 
time  there  was  presented  a  petition,  regular  in  form 
and  properly  signed,  praying  for  the  establishment  of 
a  new  district  out  of  the  territory  to  be  taken  from 
district  No.  7  by  the  proposed  alteration  of  its  bound- 
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aries.  Notices  of  the  proposed  change  were  issued  by 
the  superintendent,  but  until  the  issuance  of  the  writ 
of  review  and  before  the  return  thereof,  there  had  not 
been  filed  any  proof  of  the  posting  of  such  notices,  ex- 
cept a  letter  from  E.  H.  Haun  to  the  school  superin- 
tendent, of  which  the  following  is  a  copy : 

''Evans,  Oregon,  7—31,  1914. 
*'Mr.  J.  C.  Conley,  Enterprise,  Oreg. 

''Dear  Sir:  I  posted  these  school  notices  yesterday, 
July  30,  1914,  one  on  each  postoflSce  and  the  others  in 
the  most  public  places  on  road  comers. 

"Yours  truly, 
"E.  H.  Haun.*' 

After  the  writ  had  been  issued  in  this  case,  and  be- 
fore the  return  thereto  had  been  made,  Haun  filed  an 
affidavit  in  the  nature  of  an  amended  return,  showing 
generally  a  full  compliance  with  the  statute  in  rela- 
tion to  posting  the  notices.  There  was  a  numerously 
signed  remonstrance  against  the  petitions,  but  the 
board  ordered  the  division  and  the  organization  of 
district  No.  83.  From  an  order  of  the  Circuit  Court, 
dismissing  the  writ  of  review,  plaintifEs  appeal. 

Apfibmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Francis  8.  Ivanhoe. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Daniel  Boyd  and  Mr.  Daniel  W.  Sheahan,  with 
an  oral  argument  by  Mr.  Boyd. 

Mb.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

1.  It  is  contended  that  the  proceedings  of  the  judge 
and  county  commissioners,  sitting  with  the  superin,- 
tendent  in  the  adjustment  of  district  boundaries,  con- 


210  Maoill  t;.  French.  [76  Or. 

stitute  a  part  of  the  business  of  the  County  Court,  and 
that  the  failure  to  make  a  record  of  them  in  the  jour- 
nals of  the  court  rendered  the  proceedings  void.  Sec- 
tion 3965^  L.  0.  L.,  is  as  follows : 

*'The  superintendent  and  the  County  Court,  or  the 
board  of  commissioners  in  counties  where  this  board 
is  a  separate  body,  shall  constitute  a  board  for  laying 
off  his  county  in  convenient  school  districts,  such 
board  to  be  styled  the  district  boundary  board.  Said 
board  shall  make  alterations  and  changes  in  the  same 
when  petitioned  so  to  do,  in  the  manner  hereinafter 
specified ;  and  the  superintendent  shall  make  a  record 
showing  the  boundaries  and  numbers  of  all  the  dis- 
tricts in  his  county  so  established  and  organized.  The 
county  judge  shall  be  ex-officio  chairman  of  said  board, 
and  the  superintendent  ex-ofjicio  secretary;  except, 
where  the  board  of  county  commissioners  is  a  separate 
body,  the  chairman  of  the  board  shall  be  chairman. 
The  superintendent  and  two  members  of  the  county 
board  shall  constitute  a  quorum  for  the  transaction  of 
business. ' ' 

The  phraseology  of  this  section  is  peculiar,  but  we 
are  of  the  opinion  that  the  true  intent  of  the  le^sla- 
ture  was  to  constitute  the  members  of  the  County 
Court  individually  ex-officio  members  of  the  district 
boundary  board,  and  that  such  board  is  a  separate 
and  distinct  body  from  the  County  Court.  Under  our 
Constitution  as  it  stood  when  this  law  was  enacted  it 
was  impossible  to  introduce  a  fourth  member  into  the 
County  Court  for  any  purpose,  and  yet  such  would 
have  been  the  effect  if  we  should  adopt  counsel's 
theory,  and  this  construction  would  render  the  law 
void.  The  effect  of  the  section  quoted  is  to  create  a 
separate  and  distinct  board,  charged  with  the  admin- 
istrative duty  of  laying  out  new  districts,  prescribing 
their  boundaries,  and-  changing  when  necessary  the 
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boundaries  of  districts  already  in  existence,  and  whose 
proceedings  are  governed  by  the  statute  creating  it. 
The  only  record  of  the  proceedings  of  the  board  which 
the  law  requires  to  be  kept  is  specified  in  the  section 
quoted,  which  prescribes: 

*'The  superintendent  shall  make  a  record  showing 
the  boundaries  and  numbers  of  all  the  districts  in  his 
county  so  established  and  organized.'* 

Such  record  was  made  in  this  case. 

2.  It  is  contended  that  the  word  *  *  session,  * '  used  in 
Section  4021,  L.  0.  L.,  in  connection  with  the  notice 
of  proposed  change  of  boundary,  means  '^session  of 
the  County  Court,'*  but  this  is  clearly  negatived  by  the 
language  used,  which  is: 

'*  Before  any  new  district  shall  be  established,  or 
change  shall  be  made  in  the  boundaries  of  any  exist- 
ing district,  the  superintendent  shall  cause  to  be 
posted  in  three  public  and  conspicuous  places  in  such 
proposed  district,  or  in  each  of  the  existing  districts, 
at  least  ten  days  before  action  is  taken,  as  herein  pro- 
vided, written  or  printed  notices  of  the  boundaries  of 
the  proposed  new  district,  or  the  changes  to  be  made 
in  the  boundaries  of  any  existing  district,  and  of  the 
session  of  the  board  when  the  same  will  be  done.*' 

The  copies  of  the  notices  in  the  record  here  show 
that  they  comply  in  form  with  this  requirement. 

3,  4.  The  contention  that  the  action  of  the  board 
was  void  because  they  did  not  have  before  them  any 
legal  proof  that  the  notices  had  been  properly  posted 
cannot  be  upheld.  As  stated  in  Nicklaus  v.  Good- 
speed,  56  Or.  184  (108  Pac.  135),  the  law  does  not  re- 
quire any  proof  of  service  of  notice;  and,  this  being 
the  case,  jurisdiction  to  make  the  change  did  not  de- 
pend upon  a  return  as  to  the  posting  of  notices,  but 
upon  the  fact  as  to  whether  such  notices  were  actually 
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posted.  In  such  case  the  burden  of  proof  is  upon  the 
party  attacking  the  proceedings  to  show  that  no  legal 
notice  was  given:  Pagels  v.  Oaks,  64  Iowa,  198  (19 
N.  W.  905) ;  Foster  v.  Board  of  County  Commission^ 
ers,  84  Minn.  308  (87  N.  W.  921).  The  letter  of  Haun, 
while  not  sufficient  in  itself  to  show  that  the  notices 
were  properly  posted,  does  not  indicate  that  they  were 
not.  Considered  as  a  return  it  is  incomplete,  and  con- 
ceding, without  deciding,  that  it  and  his  subsequent 
amended  return,  showing  full  compliance  with  the 
statute,  should  be  rejected,  the  petitioners  in  this  writ 
cannot  contest  upon  review  the  sufficiency  of  the  pro- 
ceedings of  the  board  by  reason  of  lack  of  proof  of 
posting  notices  where  the  statute  has  not  required 
such  proof  to  be  made. 

5.  In  the  case  at  bar  the  authority  of  the  board  to 
make  the  change  does  not  depend  upon  the  number  of 
persons  subscribing  to  the  petition  or  remonstrance. 
It  can  act  favorably  upon  the  petition  of  only  three 
legal  voters  against  the  remonstrance  of  300,  if  in  its 
judgment  the  change  should  be  made.  Neither  is  it 
analogous  to  a  petition  for  locating  a  public  highway, 
where  the  property  of  a  citizen  may  be  taken  for  pub- 
lic use,  or  of  a  street  improvement,  where  a  tax  lien 
may  be  created  upon  the  property  of  a  citizen,  in 
which  a  stricter  rule  is  sometimes  observed  than  in 
cases  like  the  present,  where  mere  matters  of  expedi- 
ency or  convenience  are  involved. 

6.  There  is  nothing  in  the  record  here  to  show  any 
abuse  of  discretion.  The  board  is  composed  of  public 
officers  elected  by  the  people  and  presumably  fair 
men.  They  are  upon  the  ground  and  better  capable 
of  appraising  the  situation  than  we,  who  have  only  the 
petition  and  remonstrance  from  which  to  judge  of  the 
propriety  of  their  action. 
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We  find  no  substantial  error  in  the  record,  and  the 
order  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Argaed  April  16,  reversed  Maj  18,  1915. 

SABATOGA  INV.  CO.  v.  KERN.* 

(148  Pac.   1125.) 

Trial — ^Uistmctioxi^-Weigbt  of  Evidence. 

1.  Where  defendant  took  title  to  land,  mortgaged  it,  and  executed 
a  warranty  deed  to  the  president  of  a  corporation  which  did  not 
mention  the  mortgage,  and  recited  an  inflated  consideration,  it  was 
improper,  in  a  suit  by  the  corporation  against  defendant  and  the 
president  to  recover  damages  for  the  act  of  the  president  in  convey- 
ing the  land  to  the  corporation  at  an  inflated  price,  to  charge  that 
the  fact  defendant  took  title  to  the  property  and  executed  a  mort- 
gage, and  thereafter  gave  a  warranty  deed  to  the  corporate  president, 
did  not  show  fraud,  for  fraud  is  a  question  of  fact,  which  may  be 
established  by  circumstantial  evidence,  and  it  is  improper  for  the 
eourt  to  direct  a  jury  as  to  inferences  to  be  drawn  from  any  particular 
evidence. 

Principal  and  Agent— Notice  to  Agent— Effect. 

2.  The  rule  that  a  principal  represented  by  an  agent  is  charged 
with  notice  of  matters  known  to  the  agent  does  not  apply  where  the 
agent  is  acting  fraudulently,  and  trying  to  overreach  his  principal. 

[As  to  notice  to  agent  as  notice  to  principal,  see  note  in  24 
Am.  St.  Bep.  228.] 

Corporations — Actions  Against  Officers — ^InstnictLons. 

3.  The  president  of  a  corporation,  who  was  commissioned  to  ac- 
quire land,  induced  defendant  to  take  title  in  his  own  name,  to  mort- 
gage it,  and  to  execute  a  conveyance  to  him  which  did  not  mention 
the  mortgage  and  recited  an  inflated  consideration.  The  president 
then  transferred  the  property  to  corporation  for  an  exorbitant  price. 
Thereafter  the  corporation  sued  defendant  and  the  president  to  re- 
cover damages  for  fraud,  and  the  jury  was  charged  that  if  the  presi- 
dent of  the  corporation  attended  to  practically  all  of  its  affairs,  and 
that  in  all  the  dealings  with  defendant  he  was  acting  in  his  official 
capacity,  the  corporation  is  charged  with  knowledge  of  all  acts  and 
things  done  by  the  president,  and  could  not  complain  of  his  conduct, 
but  that  if  he  was  acting  personally  for  himself,  it  was  not  charged 
with  knowledge.  Held,  that  while  the  instructions  should  be  con- 
sidered as  a  whole,  it  was  erroneous  in  allowing  the  jury  to  believe 

*A8  to  how  far  corporation  is  charged  with  knowledge  of  mana- 
ging  officer  engaged  in  Ulegal  act,  see  note  in  2  L.  B.  A.  (N.  S.)  993. 

Beporteb. 
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that  the  eorporation  waa  charged  with  notice  of  the  president's  act, 
provided  he  waa  acting  for  it,  though  intending  to  overreach  his 
principal. 

Ooiporatioiii — Corporate  OAcen — ^Notice. 

4.  While  a  principal  is  charged  with  notice  of  facts  known  to 
his  agent,  save  where  it  is  the  duty  of  the  agent  not  to  disclose,  or 
his  interest  is  adverse  to  his  principal,  a  corporation  is  charged 
with  the  knowledge  of  one  of  its  officers,  who,  though  acting  for 
himself,  was  at  the  same  time  the  sole  representative  of  the  corpora- 
tion. 

[As  to  not'ce  to  officer  of  eorporation  as  notice  to  corporation, 
see  notes  in  36  Am.  Bee.  188;  39  Am.  Bep.  322;  Ann.  Cas.  1915 A. 
855.] 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Harbib. 

This  is  an  action  by  the  Saratoga  Investment  Com- 
pany, a  corporation,  against  C.  W.  Kern,  Lucina  Kern 
and  Paul-  W.  Custer. 

The  circumstances  which  gave  rise  to  this  action  ex- 
tend over  a  period  of  several  months.  Joseph  Unter- 
nahrer  was  the  owner  of  160  acres  of  land  in  Clacka- 
mas County,  Oregon,  and  in  November,  1910,  offered 
to  sell  the  same  for  $5,500  to  the  defendant  C.  W. 
Kern,  who  owned  an  adjoining  tract.  Paul  W.  Cus- 
ter, having  learned  that  Kern  had  an  option  on  the 
160  acres  mentioned,  agreed  to  give  the  latter  $6,000 
for  the  property.  Custer  conceived  the  plan  of  organ- 
izing a  corporation  for  the  purpose  of  purchasing  and 
handling  the  land  and,  having  succeeded  in  interesting 
the  necessary  number  of  persons,  in  December,  1910, 
accomplished  the  formation  of  a  corporation  known 
as  the  Saratoga  Investment  Company,  of  which  he 
was  made  president.  The  capital  stock  was  fixed  at 
$10,000,  which  was  divided  into  100  shares  of  the  par 
value  of  $100  per  share.  Custer  subscribed  for  98 
shares  and  the  two  remaining  shares  were  subscribed 
for  by  two  other  persons.  The  original  incorporators 
planned  to  subdivide  and  sell  the  land  as  soon  as  the 
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Saratoga  Investment  Company  acquired  title  to  the 
property.  It  was  agreed  that  Custer  would  be  the 
sole  selling  agent,  and  that  he  would  receive  as  his 
commission  one  third  of  the  proceeds  derived  from  the 
sale  of  lots  and  tracts.  Custer  represented  to  the  in- 
corporators, as  well  as  to  the  persons  buying  stock 
from  him,  that  the  land  would  cost  $9,700,  and  by 
reason  thereof  it  was  agreed  that  he  would  cause  the 
160  acres  to  be  conveyed  free  from  encumbrance  to  the 
corporation  in  full  payment  for  97  shares  of  the  stock 
subscribed  for  by  him.  The  incorporators  knew  that 
Custer  did  not  have  any  money,  and  they  contem- 
plated and  understood  that  he  would  sell  his  stock  and 
use  the  proceeds  derived  from  such  sales  for  the  pur- 
chase of  the  land ;  and  pursuant  to  such  understanding 
Custer  did  sell,  between  December  5,  1910,  and  April 
20,  1911,  84  shares  of  stock  for  about  $8,000.  Believ-. 
ing  that  Custer  would  complete  the  sale,  Kern  ad- 
vised Untemahrer  that  the  option  on  the  160  acres 
would  be  taken  up,  and  the  latter  went  to  Portland  for 
the  purpose  of  closing  the  business.  Custer  was  not 
able  to  raise  the  necessary  funds  and  Untemahrer 
returned  to  his  home  in  California.  Thereafter,  on  or 
about  April  24,  1911,  Untemahrer  gave  and  placed  a 
deed  in  a  bank  in  Portland  to  be  delivered  to  Kern, 
who  was  named  as  grantee,  upon  compliance  with  the 
terms  of  the  option.  The  option  stipulated  that  if 
within  a  certain  time  Kern  paid  $2,000,  then  the  deed 
should  be  delivered  to  him  and  he  was  to  pay  the  bal- 
ance in  two  installments  of  $1,000  and  $2,500,  respec- 
tively. Kern  and  Custer  went  to  the  bank  on  April 
28,  1911,  and  thereupon  the  sum  of  $2,000  was  paid  to 
the  bank  from  funds  supplied  by  Custer  and  acquired 
by  him  from  the  sale  of  stock;  Kern  and  wife  signed 
two  notes  payable  to  Untemahrer  for  the  balance  of 
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the  purchase  price,  and  gave  a  mortgage  on  the  160 
acres  to  secure  the  notes,  one  of  which  was  for  $1,000 
and  the  other  for  $2,500.  The  deed  was  then  deliv- 
ered, either  to  Kem  or  to  Custer,  and  the  bank  re- 
tained the  mortgage,  notes,  and  money  for  Unter- 
nahrer.  The  deed  was  filed  for  record  on  April  28, 
1911,  at  4 :20  p.  m.,  but  the  mortgage  was  not  filed  for 
record  until  Saturday,  April  29,  1911,  at  4 :40  p.  m. 

Kem  and  wife  on  April  29,  1911,  conveyed  the  land 
to  Paul  W.  Custer  by  a  warranty  deed,  recorded  May 
1,  1911,  which  recited  that  the  consideration  was 
$12,000  and  made  no  mention  of  the  mortgage  that  had 
been  executed  on  the  previous  day  by  Kem  and  wife, 
although  Custer  did  deliver  to  C.  W.  Kem  a  writing, 
together  with  two  notes  signed  by  Custer  and  payable 
to  Kem  and  corresponding  in  amounts  to  the  notes 
given  by  Kem  to  Untemahrer,  which  purported  to 
protect  Kem  against  the  mortgage.  When  asked  con- 
cerning the  failure  to  mention  the  mortgage  in  prepar- 
ing the  deed,  Kem  testified : 

*'I  asked  Mr.  Custer  if  the  deed  shouldn't  show  the 
mortgage.  He  said,  'No,  not  necessarily  at  all.'  He 
says,  'Here  is  a  memorandum  agreement  that  I  give 
you  that  shows  to  you  and  to  the  world  that  I  am  buy- 
ing this  property  from  you  subject  to  this  mortgage,' 
and  he  says,  'There  is  nothing  that  will  be  held  against 
you  in  this  matter.'  We  talked  it  over,  and  he  says, 
'I  have  notes  in  my  possession  from  different  indi- 
viduals who  have  subscribed  for  stock  in  this  company 
that  will  fall  due  long  before  these  notes  will  fall  due,' 
and  he  says,  'These  will  be  taken  care  of.'  He  con- 
vinced me  that  was  absolutely  all  right  I  didn't  know 
any  better,  so  I  accepted  this  memoranda  agreement 
as  being  absolutely  up  and  aboveboard." 

Custer  also  stated  that  if  the  deed  referred  to  the 
mortgage,  it  would  be  necessary  to  obtain  a  release 
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every  time  a  lot  was  sold.  Kem  explained  the 
amount  of  the  consideration  expressed  in  the  deed  by 
saying: 

"When  Mr.  Custer  said  he  wanted  to  raise  the  price 
of  the  property  and  have  it  show  in  the  deed,  I  asked 
him,  *Does  this  cause  your  stockholders  to  pay  one 
cent  more  for  the  property  than  what  you  are  actually 
paying  for  itt'  and  he  says,  ^It  does  not  positively.'  '* 

Custer  executed  a  warranty  deed  which  named  the 
Saratoga   Investment   Company   as   grantee,   recited 
that  $12,000  was  the  consideration,  but  made  no  men- 
tion of  the  mortgage,  and  at  a  meeting  of  the  board 
of  directors  held  on  May  1,  1911,  this  deed  was  form- 
ally presented  to  and  accepted  by  the  board  of  direc- 
tors as  full  payment  for  97  shares  of  the  stock  sub- 
scribed for  by  Custer.    Thereafter,  on  May  25th,  the 
directors    held    a    special    meeting,    and    authorized 
Custer,  as  president,  to  make  contracts  of  sale  on  be- 
half of  the  company,  and  he  exercised  the  authority 
so  conferred  until  some  time  in  July,  1911,  when  he 
left  the  state.    None  of  the  stockholders  knew  of  the 
mortgage  until  July  14,  1911,  when  Kem  informed 
them  of  the  execution  of  the  instrument.    Kem  did 
not,  at  any  time,  hold  any  stock  in  the  corporation, 
and  he  testified  that  he  understood  that  the  company 
intended  to  plat  and  sell  the  property,  **knew  that 
Custer  was  the  man  who  represented  the  Saratoga 
Investment  Company,"  and  understood  that  Custer 
held  practically  all  of  the  stock  of  the  corporation. 
The  stockholders  left  the  management  of  the  affairs 
of  the  company  largely  to  Custer,  concurred  in  his 
suggestions,  and  made  no  objection  to  any  of  his  pro- 
posals.    When  the  $1,000  note  held  by  Untemahrer 
became  due  the  amount  was  paid  to  him  for  the  cor- 
poration, and  thereafter  this  action  was  commenced 
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to  recover,  as  damages  on  account  of  the  mortgage, 
the  sum  of  $3,500,  with  interest  at  8  per  cent  from 
April  28,  1911. 

The  complaint  alleges  that  the  defendants  conspired 
and  agreed  that  Custer  would  bring  about  the  forma- 
tion of  the  Saratoga  Investment  Company,  be  made 
its  president,  propose  and  pretend  that  the  land  could 
be  purchased  for  $9,700,  and  that  the  property  would 
be  purchased  by  him  for  the  corporation  for  the  sum 
mentioned,  but  with  the  intention  on  the  part  of  all  the 
defendants  that  the  land  would  be  transferred  for 
$5,500,  that  the  existence  of  the  $3,500  mortgage  would 
be  concealed  from  the  officers,  directors  and  stock- 
holders of  plaintiff,  and  that  the  defendants  would 
retain  the  difference  between  $9,700  and  $2,000.  The 
answer  of  the  defendants  C.  W.  Kern  and  Ludna 
Kern  disclaims  any  conspiracy  or  fraud,  and  alleges 
that  Custer  was,  at  all  times,  acting  as  the  officer  of 
and  for  the  corporation ;  that  the  title  passed  through 
C.  W.  Kern  as  a  mere  conduit  at  the  request  and  for 
the  accommodation  of  Custer,  acting  as  the  president 
and  manager  of  the  company,  and  that  the  answering 
defendants  acted  innocently  without  any  knowledge 
or  intimation  of  any  fraud.  Custer  was  not  served ;  a 
voluntary  nonsuit  was  granted  as  to  Lucina  Kern,  and 
the  plaintiff  appeals  from  a  verdict  and  judgment 
obtained  by  C.  W.  Kern. 

Reversed  and  Remanded. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Frederic  H.  Whitefield. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  E.  Crouch. 
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Department  1.  Mb.  Justice  Habris  delivered  the 
opinion  of  the  court. 

1.  The  principal  assignments  of  error  relate  to  the 
giving  of  certain  instructions.  The  jury  was  in- 
structed : 

^'That  the  mere  fact  that  C.  W.  Kern  and  Lucina 
Kern  took  title  to  said  property  and  executed  a  mort- 
gage for  $3,500  against  it  and  thereafter  executed  a 
warranty  deed  to  the  defendant  Paul  W.  Custer  and 
took  back  a  separate  agreement  to  the  effect  that  Paul 
W.  Custer  would  protect  them  against  the  said  mort- 
gage, that  the  said  acts,  of  themselves,  do  not  consti- 
tute fraud,  conspiracy  or  confederacy  as  against  the 
plaintiff  herein.  The  mere  fact  that  they  transferred 
this  and  gave  a  mortgage,  that  in  itself  is  not  suffi- 
cient; they  must  go  further  and  show  a  conspiracy  to 
either  defraud  plaintiff,  or  conceal  this  mortgage  on 
the  property  from  the  plaintiff  company." 

The  complaint  charged  fraud,  and  the  defendant 
C.  W.  Kern  was  accused  of  being  one  of  the  actors 
in  the  conspiracy  to  damage  plaintiff.    ^' Fraud  is  a 
question  of  fact,  but  it  need  not  be  shown  by  positive 
evidence,  as  this  can  seldom  be  done.^  It  is  generally 
proved  by  circumstantial  evidence,  and  may  be  estab- 
lished by  inference,  like  any  other  disputed  fact'*: 
Williams  v.  North  Pacific  hum.  Co.,  42  Or.  153-160 
(70  Pac.  387,  390).     One  of  the  chief  purposes  of  the 
trial  was  to  ascertain  whether  fraud  tainted  the  exe- 
cution of  the  instruments  referred  to  in  the  quoted 
instruction,  and  the  inquiry  necessitated  the  deter- 
mination of  a  question  of  fact  which  the  jury  alone 
was  authorized  to  decide.     The  law  neither  raised  nor 
declined  to  draw  an  inference  from  the  transactions 
alluded  to  by  the  court,  and  it  was  error  to  advise  the 
jury  of  the  effect  of  particular  acts  which,  because  of 
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the  nature  of  the  controversy,  constituted  the  cyno- 
sural  facts,  when  there  was  evidence  in  the  case  which 
could  rightfully  be  considered  in  the  same  relation: 
Stanley  v.  Smith,  15  Or.  505  (16  Pac.  174) ;  Patterson 
V.  Hay  den,  17  Or.  238  (21  Pac.  129,  11  Am.  St.  Rep. 
822,  3  L.  R.  A.  529) ;  Crossen  v.  Oliver,  41  Or.  505 
(69  Pac.  308) ;  Kellogg  v.  Ford,  70  Or.  213  (139  Pac. 
751) ;  Delovage  v.  Old  Oregon  Creamery  Co.,  post, 
p.  430  (147  Pac.  392). 

2,  3.  The  main  question  presented  by  the  appeal 
hangs  around  the  next  assignment  of  error.  The  jury 
was  told  that  knowledge  acquired  by  an  agent  while 
transacting  the  business  of  his  principal  operates  con- 
structively as  notice  to  the  principal,  but  that  such 
notice  has  no  application  when  the  agent  acts  for  him- 
self, in  his  own  interest,  and  adversely  to  that  of  his 
principal ;  that  although  the  company  would  ordinarily 
be  charged  with  whatever  notice  or  knowledge  Custer 
had  if  he  was  president  and  manager  and  in  full 
charge  of  the  affairs  of  the  Saratoga  Investment  Com- 
pany, nevertheless  if  he  so  dealt  with  his  company 
that  he  had  an  interest  adverse  to  the  corporation, 
then  his  knowledge  would  not  be  notice  to  the  com- 
pany, and  if  C.  W.  Kern  dealt  with  Custer  in  such 
manner  that  the  former  knew,  or  by  the  exercise  of 
reasonable  diligence  could  have  known,  that  Custer 
was  dealing  for  himself  and  not  as  the  agent  of  the 
company;  and  thereafter  the  court  charged  the  jury 
as  follows: 

**You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  Paul  W.  Custer  was  the 
president  of  the  plaintiff  corporation,  and  as  such 
president  attended  to  practically  all  of  its  affairs  and 
was  the  moving  spirit  of  said  corporation,  and  that  in 
all  of  the  dealings  of  the  defendant  C.  W.  Kern  with 
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said  Paul  W.  Custer  he  was  acting  in  his  capacity  as 
president  of  the  said  corporation,  the  plaintiff  cor- 
poration thereby  acquired  notice  of  all  the  acts  and 
things  done  by  said  Paul  W.  Custer  in  the  transaction 
of  the  purchase  of  said  land  by,  through,  and  from  the 
defendant  C.  W.  Kem,  and  that  in  that  event  the 
plaintiff  cannot  complain  of  the  acts  of  its  president, 
and  you  should  find  in  favor  of  the  defendant  C.  W. 
Kem.  In  other  words,  if  you  find  that  Custer  was 
acting  as  president,  not  in  his  individual  capacity — 
that  he  was  buying  for  the  company  in  his  official 
capacity — then  you  cannot  find  against  Kem.  If  he 
was  acting  personally  for  himself,  then  it  would 
charge  the  defendant  Kem ;  if  acting  as  president,  and 
representative  of  the  company,  it  would  not  charge  the 
defendant  Kem. '  * 

While  a  charge  to  a  jury  should  always  be  con- 
sidered as  a  whole  and  never  viewed  hypercritically, 
still  the  quoted  instruction  as  given  may  easily  have 
misled  the  jury  to  believe  that  if  Custer  acted  as  the 
agent  of  the  corporation,  such  circumstance  alone  and 
of  itself  would  have  warranted  a  verdict  for  the 
defendant  Kern.  The  triers  of  the  facts  were  unquali- 
fiedly advised  to  find  for  Kern  if  Custer,  in  his  dealings 
with  the  former  acted  as  president  of  the  cor- 
poration. If  Kem  agreed  with  Custer  to  accomplish 
the  fraud  charged  in  the  complaint,  then  Kern  would 
be  liable  regardless  of  whether  Custer  acted  for  him- 
self or  as  the  agent  of  the  corporation.  The  doctrine 
of  notice  in  all  its  phases,  when  applied  to  a  principal 
who  has  been  represented  by  an  agent  in  a  transaction 
with  another,  is  designed  to  protect  the  innocent  and 
not  shield  a  wrongdoer;  and  the  instruction  should 
have  been  so  qualified  as  adequately  to  inform  the  jury 
that  if  Kem  conspired  to  defraud  the  plaintiff,  then, 
in  such  event,  the  agency  of  Custer  would  be  of  no 
avail:  Mechem  on  Agency  (2  ed.),  §  1826;  2  C.  J.  871. 
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4.  The  errors  already  pointed  out  are  such  as  to  re- 
quire a  new  trial,  and  on  that  account  some  notice 
should  he  taken  of  another  feature  of  the  case  which 
was  productive  of  much  debate  between  counsel.  The 
defendant  argues  that  Custer  was  intrusted  with  the 
general  management  of  the  affairs  of  the  company, 
and  for  all  practical  purposes  was  the  corporation, 
that  he  was  the  sole  representative  of  the  company, 
and  that  therefore  notice  to  him  was  notice  to  the  cor- 
poration, even  though  Custer  acted  adversely  to  his 
principal  or  perpetrated  an  independent  fraud  upon 
it.  The  plaintiff  asserts  that  the  general  rule,  making 
notice  to  the  agent  notice  to  the  principal,  has  its  ex- 
ceptions, one  of  which  exists  where  the  agent  has  an 
adverse  interest,  and  another  where  he  seeks  to  work 
a  fraud  upon  the  principal.  The  plaintiff  insists  that 
there  are  no  qualifications  or  limitations  placed  upon 
the  recognized  exceptions  to  the  general  rule,  and  that 
therefore  notice  is  not  imputed  to  the  corporation 
where  the  agent  of  such  principal  has  an  adverse  in- 
terest, even  though  acting  as  the  sole  representative  of 
the  corporation.  The  rule  of  imputed  notice,  when 
considered  with  relation  to  the  facts  connected  with 
the  instant  case,  naturally  presents  itself  in  two  as- 
pects: (a)  As  applied  to  the  business  directly  trans- 
acted between  Custer  and  Kern;  and  (b)  as  applied 
to  the  delivery  and  acceptance  of  the  deed  from  Custer 
to  the  Saratoga  Investment  Company.  All  the  courts 
do  not  predicate  the  doctrine  of  constructive  notice, 
in  cases  of  agency,  upon  the  same  theory.  In  some 
jurisdictions  the  rule  is  made  to  depend  upon  the 
theory  of  identification  whereby  the  agent  is  deemed 
to  be  the  alter  ego  of  the  principal;  and  in  this,  as 
perhaps  in  the  majority  of  jurisdictions,  the  same  con- 
clusion is  reached  by  declaring  that  the  agent  is  pre- 
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sumed  to  have  performed  his  duty  by  communicating 
his  knowledge  tp  the  principal:  Dight  v.  Chapman, 
44  Or.  265  (75  Pac.  585,  65  L.  B.  A.  793).  Stated  in 
broad  terms  the  general  rule  is  that : 

"Notice  to  an  officer  or  agent  of  a  corporation,  in 
due  course  of  his  employment,  and  in  respect  to  a 
matter  within  the  scope  of  his  authority,  or  apparent 
authority,  concerning  affairs  of  such  character  that  it 
becomes  his  duty  to  communicate  the  information  to 
it,  is  notice  to  the  corporation,  whether  he  imparts  to 
it  such  information  or  not'':  Dillard  v.  Olalla  Min. 
Co.,  52  Or.  132  (94  Pac.  966,  96  Pac.  678) ;  Wood  v. 
Rayburn,  18  Or.  18  (22  Pac.  521) ;  Rayburn  v.  Davis- 
son,  22  Or.  246  (29  Pac.  738) ;  Hoffman  v.  Habighorst, 
49  Or.  386  (89  Pac.  952,  91  Pac.  20) ;  Pennoyer  v.  WU- 
lis,  26  Or.  1  (36  Pac.  568,  46  Am.  St.  Rep.  594). 

There  is  a  marked  divergence  of  judicial  opinion 
upon  the  question  of  whether  or  not  the  previously  ac- 
quired knowledge  of  the  agent  is  imputable  to  the 
principal.  In  conformity  with  the  present  English 
rule  and  in  harmony  with  the  weight  of  judicial  ut- 
terance, this  court,  speaking  through  Mr.  Justice 
BuBNETT,  in  Oliver  v.  Grande  Ronde  Grain  Co.,  72  Or. 
46  (142  Pac.  541),  has  approved  the  language  found 
in  The  Distilled  Spirits,  11  Wall.  356  (20  L.  Ed.  167), 
and  reading  thus : 

* '  The  doctrine  now  sec-ms  to  be  established  that  if  the 
agent,  at  the  time  of  eilecting  a  purchase,  has  knowl- 
edge of  any  prior  lien,  trust  or  fraud,  affecting  the 
property,  no  matter  when  he  acquired  such  knowledge, 
his  principal  is  affected  thereby.  If  he  acquire  the 
knowledge  when  he  effects  the  purchase,  no  question 
can  arise  as  to  his  having  it  at  that  time;  if  he  ac- 
quired it  previous  to  the  purchase,  the  presumption 
that  he  still  retains  it,  and  has  it  present  to  his  mind, 
will  depend  on  the  lapse  of  time  and  other  circum- 
stances.    Knowledge  communicated  to  the  principal 
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himself  he  is  bound  to  recollect,  but  he  is  not  bound 
by  knowledge  communicated  to  his  agent,  unless  it  is 
Dresent  to  the  agent's  mind  at  the  time  of  effecting  the 
purchase.  Clear  and  satisfactory  proof  that  it  was 
so  present  seems  to  be  the  only  restriction  required  by 
the  English  rule  as  now  understood.*' 

See,  also,  Farmers'  Bank  v.  Saling,  33  Or.  394  (54 
Pac.  190) ;  Wood  v.  Rayburn,  18  Or.  3,  18  (22  Pac. 
521);  Rayburn  v.  Davisson,  22  Or.  242,  246  (29  Pac. 
738) ;  Pennoyer  v.  Willis,  26  Or.  1,  8  (36  Pac.  568,  46 
Am.  St.  Rep.  594).  The  exceptions  making  the  rule 
of  imputed  notice  unavailable  are:  (a)  Where  it  is 
the  duty  of  the  agent  not  to  disclose,  as  in  the  case  of 
privileged  conmiunication ;  and  (b)  where  the  agent's 
relations  to  the  subject  matter  are  so  adverse  as  to 
practically  destroy  the  relationship,  as  when  the  agent 
is  acting  in  his  own  interest  and  adversely  to  that  of 
his  principal,  or  is  secretly  engaged  in  attempting  to 
accomplish  a  fraud  which  would  be  defeated  by  a  dis- 
closure to  his  principal:  2  Mechem  on  Agency  (2  ed.), 
§  1813 ;  2  C.  J.  869 ;  Dight  v.  Chapman,  44  Or.  265  (75 
Pac.  585,  65  L.  R.  A.  793). 

A  situation  may  be  presented  in  a  business  transac- 
tion for  a  corporation,  however,  where  the  second  ex- 
ception mentioned  may  be  nullified,  thereby  restoring 
the  general  rule  in  its  entirety  and  with  unimpaired 
vigor.  If  the  officer  of  a  corporation,  although  acting* 
for  himself  or  a  third  person,  is  at  the  same  time  the 
sole  representative  of -such  principal,  and  with  full 
authority  as  such  officer  he  alone  transacts  for  the  cor- 
poration some  business,  then  the  knowledge  of  the 
agent  is  imputed  to  the  principal :  Weber  v.  Richard- 
son,  76  Or.  286  (147  Pac.  522);  McKenney  v.  Ells- 
worth, 165  Cal.  326  (132  Pac.  75).  Many  authorities 
are  collected  and  classified  in  a  note  to  Brookhouse  v. 


May,  1915.]    Central  Oregon  Irr.  Co.  v.  Whited.  255 


Union  Publishing  Co.,  as  reported  in  2  L.  B.  A.  (N.  S.) 
993.  Professor  Mechem  sustains  the  rule  by  applying 
the  doctrine  of  ratification,  and  says: 

'^The  real  ground  upon  which  this  situation  rests 
is  believed  to  be  that  already  stated,  namely,  that 
where  the  agent  is  the  sole  representative  of  the  cor- 
poration, the  corporation  cannot  claim  anything  ex- 
cept through  him,  and  that  therefore  if  it  claims 
through  him,  after  notice  of  the  facts,  it  must  accept 
his  agency  with  its  attendant  notice'*:  2  Mechem  on 
Agency  (2  ed.),  §  1825. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial.  Bevebsed  and  Bemanded. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Benson  concur. 


Motion  to  dismiss  appeal  denied  July  21,  1914. 
Argned  on  the  merits  February  9,  reversed  March  2,  rehearing  denied 

May  25,  1915. 

CBNTBAL  OBEGON  IBB.  CO.  v.  WHITED.* 

(142  Pac.  779;   146  Pac.  815.) 

Appeal  and  Error — ^Becord — FiUng  Transcript: 

1.  Under  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  61^,  providing  that  if  a  cause  is  one  on  appeal  to  the  Supreme 
Court  which  the  law  requires  to  be  submitted  at  Pendleton,  the 
transcript  and  abstract  shall  be  filed  with  the  deputy  clerk  of  the 
court  at  Pendleton,  and  Sections  896-S98,  L.  O.  L.,  providing  that 
the  clerk  of  the  Supreme  Court  shall,  with  the  consent  of  the  court, 
appoint  a  deputy  at  Salem  and  one  at  Pendleton,  and  that  the  clerk 
shall  attend  each  session  at  Pendleton  unless  excused  by  the  court, 
the  filing  of  the  transcript  with  the  clerk  instead  of  the  deputy  clerk 
at  Pendleton  in  a  cause  to  be  heard  at  Pendleton,  is  sufficient  to 
give  the  Supreme  Court  jurisdiction. 
^—^^•^^^—^ 

*On  the  question  of  injunction  against  repeated  trespass^  see  notes 
in  13  Ij.  B.  a.  (N.  S.)  173  and  21  L.  B.  A.  (N.  S.)  417.    Beporteb. 
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ON  THE  MEEITS. 

mjimctlon— OontinulD^  Trespass. 

2.  Where  a  trespass  is  continued  and  made  up  of  sneeessiye  acts, 
and  the  threat  and  intention  of  continuing  are  manifest,  equity  will 
enjoin  it  on  the  ground  that  each  separate  trespass  forms  a  separate 
cause  of  action  and  that  it  would  be  idle  to  require  the  plaintiff 
to  bring  a  distinct  action  for  each  trespass. 

[As  to  injunctions  against  trespasses  on  real  estate,  see  note 
in  99  Am.  St.  Bep.  731.] 

Waters  and  Waterconrses — ^Bedamation  and  Irrigation— Contracts-— 
Acreage  of  Irrigable  Lands. 

3.  The  Carey  Act  (Act  Aug.  18,  1894,  c.  301,  28  Stat.  378  [U.  S. 
Comp.  Stats.  1913,  §  4686]),  as  amended,  provides  that,  when  a  suffi- 
cient supply  of  water  is  actually  furnished  in  a  substantial  ditch 
to  reclaim  a  particular  tract,  patent  shall  issue  therefor,  and  the 
rules  of  the  Secretary  of  the  Interior  require  that  all  irrigable  land 
in  each  legal  subdivision  is  to  be  thoroughly  irrigated  and  reclaimed 
by  the  contract  with  the  state  and  the  rules  made  pursuant  thereto. 
Under  Section  4  of  the  Federal  act  and  the  acts  supplementary  there- 
to, and  Act  of  February  24,  1909  (Laws  1909,  p.  377),  accepting  it, 
the  state,  by  its  land  board,  contracted  with  plaintiff's  predecessor  to 
reclaim  and  irrigate  land  in  accordance  with  plans  filed  with  the 
state  and  made  a  part  of  the  contract,  which  provided  that  the  land 
should  be  thereafter  examined,  estimated  and  reported  as  a  basis 
of  reclamation  liens,  and  plaintiff  prepared  a  map  listing  the  num- 
ber of  irrigable  acres  on  each  subdivision,  the  examination  and  report 
of  which  was  approved  by  the  state  land  board  and  furnished  to  the 
Secretary  of  the  Interior  for  patent.  Two  tracts,  in  each  of  which 
the  report  showed  15  irrigable  acres,  though  a  more  accurate  sub- 
sequent topographical  survey  showed  25  and  26  acres,  were  released 
from  lien  with  reference  to  the  lands,  etc.,  of  the  state's  contract, 
and  subject  to  the  annual  irrigation  charge  of  one  dollar  per  acre 
as  fixed  therein,  by  contract  providing  that  plaintiff  would  supply 
water  sufficient  to  irrigate  each  tract  in  the  list  for  patent.  Held, 
that  defendant  was  entitled  to  water  for  only  30  acres,  and  that  his 
breaking  of  plaintiff's  gates  to  take  more  than  sufficient  therefor 
would  be  enjoined. 

Costs  on  Appeal — ^Losing  Party. 

4.  In  a  suit  against  defendant  to  enjoin  him  from  breaking  plain- 
tiff's water-gates  and  taking  more  water  than  he  was  entitled  to, 
where  defendant's  interest  was  but  a  small  part  of  the  matter  in- 
volved, it  would  be  inequitable  for  defendant  suffering  an  adverse 
judgment  to  bear  the  costs. 

From  Crook :  William  L.  Bbadshaw^  Judge. 

In  Banc.    Statement  Per  Curiam. 

This  is  a  motion  to  dismiss  the  appeal,  for  the  rea- 
son that  the  transcript  was  not  filed  at  Pendleton  by 
the  deputy  clerk.    The  appeal  is  from  Crook  County, 
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and  was  filed  by  the  clerk  of  this  court  onxthe  1st  day 
of  May,  1914,  being  within  30  days  after  the  appeal 
was  perfected.  Motion  Denied. 

For  the  motion,  Mr.  Kirk  Whited,  respondent,  ap- 
peared in  person. 

Contra,  Mr.  Jesse  Stearns  and  Mr.  F.  Ewing  Mar- 
tin. 

Opinion  Peb  Ctjbiam. 

1.  Section  554,  L.  0.  L.,  as  amended  in  1913  (Laws 
1913,  p.  618),  provides: 

''Upon  the  appeal  being  perfected  the  appellant 
shall,  within  thirty  days  thereafter,  file  with  the  clerk 
of  the  appellate  court  a  transcript  *  *  if  the  cause 
is  one  on  appeal  to  the  Supreme  Court,  which  it  is 
provided  by  law  or  the  rules  of  the  court  shall  be  sub- 
mitted at  Pendleton,  the  transcript  and  abstract  shall 
be  filed  within  the  time  and  in  the  manner  herein  pro- 
vided with  the  deputy  clerk  of  the  court  at  Pendle- 
ton,'' etc. 

By  the  law  in  effect  at  the  time  this  act  was  passed 
appeals  from  Wasco,  Crook  and  Sherman  Counties, 
unless  otherwise  stipulated  by  the  parties,  were  di- 
rected to  be  heard  at  the  next  succeeding  term  of  said 
court,  and  the  transcript  was  directed  to  be  forwarded 
to  the  clerk  there  after  the  appeal  was  perfected.  So 
this  was  a  case  to  be  heard  at  Pendleton.  Sections 
896,  897,  898,  L.  0.  L.,  provide  that  the  clerk  shall, 
with  the  consent  of  the  court,  appoint  a  deputy  at 
Salem  and  one  at  Pendleton,  and  that  the  clerk  shall 
attend  each  session  of  the  court  at  Pendleton,  unless 
excused  by  the  court.  We  conclude  that  the  legisla- 
ture did  not  intend  to  create  the  deputy  clerk  at  Pen- 
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dleton  an  independent  officer,  or  to  give  him  powers 
denied  his  principal;  neither  can  we  believe  there  is 
any  substantial  difference  in  the  words  of  the  old  law, 
that  the  transcript  shaU  be  forwarded  to  the  clerk  at 
Pendleton,  and  the  words  of  the  new  law,  that  it  shall 
be  filed  with  the  clerk  at  Pendleton.  Therefore,  we 
think  the  decision  in  Pringle  Falls  Power  Co.  v.  Pat- 
terson, 65  Or.  474  (128  Pac.  820,  132  Pac.  527),  is  de- 
cisive of  the  motion.  In  that  case  we  held,  when  an 
appellant,  within  the  time  limited  gives  the  required 
notice  of  appeal,  and  files  a  transcript  thereon  with 
the  clerk  of  the  court,  he  has  complied  with  the  re- 
quirements of  the  statute,  whether  the  copy  of  that 
record  is  left  with  that  officer  either  at  Salem  or  Pen- 
dleton, for  when  the  transcript  has  been  filed,  juris- 
diction of  the  cause  has  been  secured,  and  our  clerk 
can  send  the  copy  of  the  record  to  the  proper  place  for 
trial,  or  the  court  can  make  an  order  to  that  effect. 
The  motion  is  denied.  Denied. 


Beversed  March  2,  1915. 

On  the  Mebits. 

(146  Pae.  815.) 

Department  2.    Statement  by  Mr.  Justice  Beak. 

This  is  a  suit  by  the  Central  Oregon  Irrigation  Com- 
pany, a  corporation,  against  Kirk  Whited,  to  restrain 
a  threatened  trespass,  and  involves  the  determination 
of  the  number  of  acres  of  land  for  which  defendant  is 
entitled  to  water  for  irrigation  under  a  certain  con- 
tract. The  Circuit  Court  rendered  a  decree  in  favor 
of  defendant,  from  which  plaintiff  appeals. 
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The  construction  of  the  defendant's  water  contract 
with  the  plaintiff  company  under  the  so-called  Carey 
Act  and  the  statute  of  Oregon  accepting  the  same  is 
involved  in  this  case.  The  following  transactions  bear 
upon  the  question,  the  substance  of  which  are  alleged 
in  the  pleadings :  On  or  about  May  31,  1902,  the  Pilot 
Butte  Development  Company,  a  corporation  organized 
under  the  laws  of  thet  State  of  Oregon,  entered  into  a 
contract  with  the  state  land  board  under  and  pursuant 
to  the  provisions  of  Section  4  of  the  act  of  Congress 
approved  August  18,  1894,  and  of  the  act  of  Congress 
supplemental  thereto,  commonly  known  as  the  Carey 
Act;  and  under  and  pursuant  to  the  provisions  of  the 
act  of  the  legislative  assembly  of  the  State  of  Oregon 
of  February  24,  1909  (Laws  1909,  p.  377),  entitled 
*'An  act  to  provide  for  the  acceptance  by  the  State  of 
Oregon  of  certain  land,  and  for  the  reclamation  and 
disposal  of  the  same.''  This  contract  provided, 
among  other  things,  for  the  construction,  control  and 
operation  by  the  Pilot  Butte  Development  Company 
of  an  irrigation  system  designed  to  reclaim  certain 
arid  lands  situated  in  Crook  County,  Oregon,  known 
as  segregation  list  No.  6,  embracing  84,707.74  acres  of 
the  public  domain,  according  to  the  plans,  surveys  and 
estimates  upon  which  the  contract  was  based,  and  in> 
eluding  the  tracts  of  land  in  the  defendant's  posses- 
sion hereinafter  described.  The  agreement  was  as- 
signed on  March  14,  1904,  by  the  Pilot  Butte  Develop- 
ment Company,  with  the  consent  of  the  state  land 
board,  to  the  Deschutes  Irrigation  &  Power  Company, 
a  corporation,  which  succeeded  to  all  the  franchises, 
liens,  rights,  privileges  and  emoluments  of  the  former 
company  under  the  contract.  The  sum  of  $848,557 
was  recited  as  the  agreed  amount  to  become  due  to  the 
Pilot  Butte  Development  Company  for  the  redama- 
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tion  of  the  irrigable  portion  of  the  lands  mentioned  in 
the  contract,  as  then  estimated ;  and  the  sum  of  $1  per 
acre  for  each  irrigable  acre  of  }and  for  which  water 
shonld  be  furnished  for  irrigation,  pursuant  to  said 
contract,  in  each  legal  subdivision  thereof,  was  estab- 
lished and  agreed  upon  as  the  annual  charge  to  be  paid 
to  the  Pilot  Butte  Development  Company  for  the 
maintenance  of  the  irrigation  system.  It  was  further 
agreed  that  the  development  company,  its  successors 
or  assigns,  should  have  a  lien  upon  the  lands  for  the 
amounts  due  or  to  become  due  from  the  owners  and 
occupants  thereof  for  such  annual  maintenance  charge 
and  for  interest  thereon  at  the  rate  of  6  per  cent  per 
annum.  About  February  13,  1903,  the  state  land 
board,  acting  for  the  State  of  Oregon,  entered  into  a 
contract  with  the  Secretary  of  the  Interior,  acting  on 
behalf  of  the  United  States,  for  the  segregation,  irri- 
gation, and  reclamation  of  the  public  lands  desert  in 
character,  described  in  the  first-mentioned  contract. 
This  later  agreement  was  duly  made  and  based  upon 
the  plans,  surveys  and  estimates  submitted  on  behalf 
of  the  State  of  Oregon,  pursuant  to  the  provisions  of 
the  Carey  Act,  the  amendments  thereto,  and  the  Ore- 
gon statute  accepting  the  same  as  above  referred  to. 
It  was  duly  recorded  in  the  office  of  the  clerk  of  Crook 
County  on  December  1,  1905.  The  development  com- 
pany and  its  assignee  and  successor  in  interest,  the 
Deschutes  Irrigation  &  Power  Company,  proceeded 
with  the  construction  of  the  irrigation  system  men- 
tioned and  the  reclamation  of  the  land  in  accordance 
with  the  terms  and  provisions  of  the  contract  and  with 
the  plans,  surveys  and  estimates  theretofore  made. 
As  a  result,  a  large  part  of  the  land,  including  the 
irrigable  portions  of  the  tracts  in  possession  of  the 
defendant,  hereinafter  described,  was  reclaimed  by 
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water  available  for  that  purpose,  furnished  on  and 
prior  to  February  26, 1906. 

Rule  5  adopted  by  the  company  and  approved  by 
the  state  land  board  October  31,  1905,  provided  that : 

''Persons  in  arrears  for  thirty  days  shall  not  be 
entitled  to  the  use  of  water  until  such  arrears  are 
paid. ' ' 

Among  the  tracts  of  land  reclaimed  is  the  following, 
located  in  Crook  County,  Oregon : 

**The  southeast  %  of  the  northwest  %  of  section 
19,  township  15  south,  range  13  east  of  Willamette 
Meridian,  containing  forty  acres;  and  the  southwest 
y^  of  the  northwest  %  (being  lot  No.  2),  of  section 
19,  township  15  south,  range  13  east  of  the  Willamette 
Meridian,  containing  38.83  acres.'' 

Of  this  land,  according  to  the  plans,  surveys  and 
estimates,  15  acres  in  each  tract  are  irrigable  under 
the  irrigation  system,  and  the  annual  charge  and  lien 
for  maintenance  is  the  sum  of  $15  for  each  tract. 
About  February  26,  1906,  the  defendant  applied  to 
purchase  the  first  described  tract,  and  entered  into  a 
contract  with  the  Deschutes  Irrigation  &  Power  Com- 
pany, dated  on  that  day,  whereby  he  agreed  to  pay 
the  lien  for  the  reclamation  of  the  lands  thereto  appor- 
tioned by  the  state  land  board.    He  took  the  tract 
subject  to  the  annual  maintenance  charge  of  $1  per 
irrigable  acre  as  provided  in  the  contract  between  the 
State  of  Oregon  and  the  Pilot  Butte  Development 
Company,  and  according  to  the  plans,  surveys,  and 
estimates  therefor,  and  subject  to  the  rules  and  regu- 
lations aforesaid.    On  May  28, 1906,  the  defendant  en- 
tered into  another  contract  with  the  Deschutes  Irriga- 
tion &  Power  Company  for  the  right  to  acquire  the 
second  of  the  above-described  tracts  and  also  agreed 
to   take  it  subject  to  the  same  terms  and  conditions. 


262  Central  Obeoon  Irb.  Co.  v.  Whitbd.        [76  Or. 

Defendant  had  due  notice  of  rule  5  of  the  rules  and 
regulations,  the  same  being  printed  upon  the  back  of 
each  of  the  contracts.  In  November,  1910,  plaintiff 
purchased  all  the  rights,  franchises,  liens,  contracts 
and  all  other  assets  then  owned  by  the  Deschutes  Irri- 
gation &  Power  Company,  including  the  right  to  col- 
lect the  annual  maintenance  charges  on  the  tracts  of 
land  in  possession  of  the  defendant,  and  planitiff  and 
its  predecessors  in  interest  have  duly  performed  all  the 
things  mentioned  in  the  contract  with  the  state  land 
board  and  the  agreements  with  defendant  to  be  per- 
formed by  them. 

The  plaintiff  alleges  that  about  September  1,  1912, 
it  closed  and  fastened  the  gates  or  laterals  shutting 
off  water  from  the  defendant's  land,  pursuant  to  rule 
5,  the  defendant  being  in  arrears  in  the  payment  of 
his  maintenance  charges  for  more  than  30  days;  that 
he  wrongfully  broke  down  and  opened  the  gates,  took 
the  water  from  the  ditch,  and  threatens  to  continue  in 
such  trespass  to  the  plaintiff's  damage.    Defendant 
admits  that  he  broke  the  gates  and  took  out  the  water 
for  irrigating  his  lands.     He  pleads  that  he  does  not 
mean  to  interfere  with  the  same  unless  plaintiff  shall 
fail  to  furnish  water  for  his  lands  according  to  its 
contracts  not  exceeding  sufficient  water  for  26  acres 
on  one  of  the  tracts  and  25  on  the  other.    Defendant 
also  admits  the  execution  of  the  several  eontracts  men- 
tioned, but  denies  that  the  same  were  based  upon  or 
were  to  be  performed  according  to  the  **  plans,  surveys 
and  estimates*'  referred  to  in  the  complaint.     He  de- 
nies that  the  plaintiff  has  performed  the  conditions  of 
the  agreements,  and  for  an  affirmative  defense  pleads 
his  contracts  with  the  plaintiff's  predecessor,    copies 
of  which  are  attached  to  the  complaint.     That  part 


May,  1915.]    Central  Oregon  Irb.  Co.  v.  Whitbd.  263 

which  is  deemed  pertinent  to  this  inquiry  recites  as 
follows : 

**Now,  therefore,  I  *  *  hereby  apply  to  said  party 
of  the  second  part  for  all  of  the  southeast  %  of  the 
northwest  H  of  section  19,  township  15  south,  range  13 
east  of  Willamette  Meridian,  Crook  County,  State  of 
Oregon,  containing  40  acres,  and  for  release  of  a  lien, 
thereon  owned  and  held  by  said  second  party  for  the 
reclamation  thereof,  which  said  lien  was  created  by 
the  terms  of  said  contract,  between  said  state  land 
board  and  said  Pilot  Butte  Development  Company, 
and  by  it  assigned  to  the  second  party  herein.  In 
consideration  whereof,  and  of  the  delivery  of  posses- 
sion of  said  land  to  me  or  my  qualified  assigns  prior 
to  date  of  reclamation  of  the  amounts  herein  agreed 
to  be  paid,  I  promise  and  agree,  for  myself,  my  heirs, 
executors,  administrators  and  assigns,  to  pay  the  sum 
of  $244.00,  it  being  the  amount  of  the  lien  due  said 
second  party  for  reclamation  as  fixed  by  said  contract 
with  the  State  of  Oregon.  •  •  ^* 

Here  follow  stipulations  for  four  annual  payments 
with  interest  as  per  promissory  notes,  for  the  assign- 
ment of  the  application  and  agreement  and  the  pro- 
ceedings in  the  event  of  such  assignment,  and  for  the 
procedure  in  case  of  default  in  payments.  Then  the 
following  appears : 

"The  second  party  agrees,  in  consideration  of  the 
terms  and  agreements  of  the  first  party  and  upon  the 
payment  of  the  reclamation  lien  above  mentioned,  in 
accordance  with  the  terms  and  conditions  herein  ex- 
pressed, to  release  said  reclamation  lien  on  the  land 
above  described  and  authorize  the  state  land  board  of 
the  State  of  Oregon  to  deed  to  the  first  party  the 
above-described  tract  free  from  the  reclamation  lien 
thereon  held  by  the  second  party;  and  subject  to  the 
annual  maintenance  charge  of  one  dollar  per  acre, 
mentioned  in  the  contract  between  the  State  of  Ore- 
gon and  the  second  party  herein.'* 
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Defendant  further  alleges  that,  at  the  time  he  en- 
tered into  the  contracts,  he  relied  upon  rules  Nos.  1, 
2  and  3,  printed  upon  the  hacks  thereof,  the  substance 
of  which  is  as  follows : 

(1)  ''The  Deschutes  Irrigation  &  Power  Company, 
its  successors  or  assigns,  *  *  shall  be  required  to  fur- 
nish a  supply  of  water  for  each  tract  in  the  lists  for 
patent,  sufficient  to  thoroughly  irrigate  and  reclaim  it 
and  to  prepare  it  to  raise  ordinary  agricultural  crops/' 

Bule  2  fixes  the  time  of  the  irrigation  season  and 
provides  that: 

'*The  company  shall  deliver  to  each  settler  *  * 
owning  lands  reclaimed  by  contract  with  the  State  of 
Oregon  *  *  an  amount  of  water  measured  at  the  point 
of  delivery  to  his  land,  which  will  cover  each  acre  of 
irrigable  land  to  a  depth  of  1.8  feef — 

with  a  provision  that  the  supply  may  be  changed  ac- 
cording to  needs  with  the  approval  of  the  state  land 
board. 
Bule  3  states : 

''Water  shall  be  delivered  to  the  lands  of  each  set- 
tler at  the  highest  practicable  point  or  points  whidi 
can  be  reached  by  a  gravity  flow,  which  point  or  points 
are  best  adapted  to  reclaim  all  the  irrigable  lands 
owned  by  such  settler.  Said  point  or  points  of  deliv- 
ery shall  be  ascertained  and  determined  by  the  chief 
engineer  of  the  company,  and  in  case  of  dispute  be- 
tween the  chief  engineer  of  the  company  and  the  set- 
tler as  to  the  point  of  delivery  the  question  shall  be 
submitted  to  the  state  engineer  whose  decision  shall 
be  final.*' 

It  is  alleged  by  the  defendant  that  there  is  in  excess 
of  26  acres  of  irrigable  land  upon  the  tract  described 
in  his  first  contract  and  more  than  25  acres  upon  that 
embraced  in  his  second  agreement.  It  appears  that 
during  the  year  1907  the  Deschutes  Irrigation  &  Power 
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Company  received  $26  as  an  annual  maintenance 
charge  on  one  of  defendant 's  contracts  and  $25  on  the 
other  at  $1  per  acre,  since  which  time,  except  when  the 
dispute  arose,  the  defendant  has  paid  $15  for  each 
tract;  that  afterward  the  company  credited  the 
amount  in  excess  of  $1  per  acre  for  15  acres  in  each 
tract  for  the  j'ear  1907.  The  evidence  shows  that  one 
of  the  gates  was  repaired  three  times  and  then  allowed 
to  remain  open  during  the  irrigation  season  of  1912. 
Upon  this  point  the  defendant  testified  to  the  effect 
that,  if  the  company  refused  to  recognize  his  right  to 
water  for  25  acres  and  26  acres  on  the  respective  tracts 
and  closed  his  gates,  he  would  probably  break  them 
open  again.  He  stated:  **You  shut  them  off  again, 
and  I  will  break  them  open  again  and  take  it.^'  He 
also  testified  that  the  reason  for  breaking  the  gates 
was  that  he  was  entitled  to  water  for  the  above-men- 
tioned acres  on  the  respective  tracts ;  that  he  was  try- 
ing to  bring  the  matter  to  an  issue  and  challenged  suit. 

Bevebsed.    Decbee  Bendebed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Jesse  Steams  and  Mr.  F.  Emng  Martin,  with  an 
oral  argument  by  Mr.  Stearns. 

Mr.  Kirk  Whited  submitted  a  brief  for  respondent. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  appears  from  the  record  that  there  is  a  real 
controversy  between  the  parties,  and  that  there  has 
been  an  alleged  trespass  which  is  threatened  to  be 
continued  under  the  same  circumstances.  In  brief,  if 
the  contention  of  the  plaintiff  as  to  the  rights  under 
the  contracts  referred  to  are  correct,  then  the  acts  of 
the  defendant  were  wrongful  and  should  be  restrained. 
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If  the  contentions  of  the  defendant  in  this  respect  are 
maintained,  then  a  decree  should  be  rendered  in  his 
favor. 

2.  The  authorities  establish  the  doctrine  that 
where  a  trespass  is  continued,  made  up  of  successive 
acts,  and  the  threat  and  intention  of  continuing  are 
manifest,  equity  will  enjoin  the  same,  for  the  reason 
that  each  separate  trespass  forms  a  separate  cause 
of  action,  and  it  would  be  idle  to  require  the  plaintiff 
to  bring  a  distinct  action  for  one  of  the  small  tres- 
passes: Chapman  v.  Dean,  58  Or.  475  (115  Pac.  154); 
Micelli  V,  Andrus,  61  Or.  78,  89  (120  Pac  737) ;  Men- 
denhall  v.  Harrisburg  Water  Co.,  27  Or.  38  (39  Pac. 
399).  1  High  on  Injunctions  (4  ed.),  Section  702a, 
states  the  rule  as  follows : 

"It  is  held  that  where  the  acts  of  trespass  are  con- 
stantly recurring,  but  the  injury  resulting  from  each 
separate  act  is  trifling,  so  that  the  damages  recover- 
able for  each  act  would  be  very  small  when  compared 
with  the  expense  necessary  to  prosecute  separate  ac- 
tions at  law  therefor,  relief  will  be  granted  owing  to 
the  inadequacy  of  the  legal  remedy." 

3.  The  express  acreage  question  under  contracts  of 
the  kind  named  is  involved  in  the  case  at  bar.  It  is  of 
importance  to  the  various  settlers  upon  such  projects, 
where  there  is  a  dispute  as  to  the  number  of  irrigable 
acres. 

Rule  1  printed  on  the  back  of  the  contract  of  the 
defendant  for  a  release  of  the  lien,  and  to  all  intents 
and  purposes  made  a  part  thereof,  in  effect  provides 
that  the  company  ' '  shall  be  required  to  furnish  a  sup- 
ply of  water  for  each  tract  in  the  lists  for  patent,  suf- 
ficient to  thoroughly  irrigate  and  reclaim  it  and  to 
prepare  it  to  raise  ordinary  agricultural  crops.'* 
Rule  2  fixes  the  time  of  irrigation  and  provides  that 
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the*  company  shall  deliver  to  each  settler  an  amount 
of  water  measured  at  the  point  of  delivery  to  his  land 
which  will  cover  each  acre  of  irrigable  land  to  a  depth 
of  1.8  feet.  The  number  of  irrigable  acres  must  there- 
fore be  determined.  This  is  not  given  in  the  contract 
between  the  company  and  the  settler,  which  is  based 
upon  and  made  for  the  purpose  of  carrying  out,  or  as 
an  extension  of,  the  plan  provided  for  in  the  contract 
between  the  company  and  the  state  under  the  provision 
of  the  Carey  Act  and  the  statute  of  the  state. 

Turning  to  the  contract  between  the  company  and 
the  State  of  Oregon  (Plaintiff's  Exhibit  **F,''  p.  2), 
we  find  that  the  company  agrees,  among  other  things, 
as  follows : 

**To  build  and  construct  a  system  of  irrigation  sub- 
stantially according  to  the  plans  submitted  by  it  with 
its  application  for  this  contract,  now  on  file  with  the 
state  land  board,  which  said  plans  are  hereby  referred 
to  and  by  reference  made  a  part  of  this  contract;  to 
furnish  an  ample  supply  of  water,  substantially  in 
accordance  with  said  plans  to  reclaim  the  lands  herein- 
after described  and  set  out  herein,  in  compliance  with 
the  acts  of  Congress  granting  the  same  to  the  state." 

The  following  also  appears : 

*'It  is  further  mutually  understood  and  agreed  that 
of  the  lien  hereinbefore  created  upon  lands  reclaimed. 
for  cost  of  reclamation  each  smallest  legal  subdivision 
shall  bear  such  proportion  as  the  true  value  of  the 
subdivision  bears  to  the  value  of  the  whole  tract  sub- 
ject to  the  lien,  and  that,  for  mutual  convenience,  as 
soon  hereafter  as  the  land  can  be  examined  and  the 
value  thereof  estimated  and  reported  upon  and  the 
report  approved  in  writing  and  the  lien  apportioned 
and  designated  by  the  state  land  board,  the  amount  of 
the   lien  against  such  respective  tract,  as  so  desig- 
nated, shall  be  fixed  and  determined,  and  not  there- 
after subject  to  change,  except  by  mutual  consent." 
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We  must  resort  to  this  contract  in  solving  the  qties- 
tion. 

An  estimate  of  the  number  of  acres  susceptible  of 
irrigation  on  each  legal  subdivision  of  the  land  was 
prepared  and  listed  by  the  company  and  the  number 
indicated  on  the  map.  The  lands  were  examined  with 
much  care  by  A.  E.  Hammond,  a  civil  engineer  ap- 
pointed by  the  state  land  board,  who  fixed  the  relative 
value  of  each  40  acres  in  the  list,  and  apportioned  the 
same  as  a  lien  thereon  held  by  the  company  for  the 
cost  of  reclamation.  His  report  to  the  state  land 
board  was  made  June  2,  1904.  It  showed  that  the 
prices  were  *  *  based  entirely  upon  the  character  of  the 
soil  and  the  amount  of  tillable  (or  irrigable)  pasture 
and  waste  land  in  each  forty-acre  piece.**  This  re- 
port was  approved  by  the  board,  and  the  amount  of 
the  lien  against  each  smallest  legal  subdivision  fixed 
and  determined  as  recommended.  This  list  was  fur- 
jttished  the  Department  of  the  Interior  for  patents. 
The  list  (Plaintiff's  Exhibit  **I**)  comprises  about  36 
pages  of  typewritten  matter.  That  portion  referring 
to  defendant's  lands  is  as  follows: 
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A  more  accurate  topographical  survey  of  the  land 
made  subsequently  showed  defendant's  tracts  of  land 
to  contain  25  and  26  acres  susceptible  of  irrigation. 
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and  defendant's  measurement  thereof  makes  the  same 
27  acres  and  a  fraction  in  each  tract.  It  is  contended 
by  the  defendant  that,  notwithstanding  the  number  of 
acres  specified  in  the  list  as  irrigable  land,  he  is  en- 
titled to  water  for  all  that  part  of  his  land  that  can  be 
irrigated  by  the  gravity  system  without  further  pay- 
ment in  connection  with  the  construction  of  the  works. 
This  he  claims  by  virtue  of  the  general  clause  in  the 
Carey  Act  (U,  S.  Comp.  Stats.  1913,  §  4686),  reading 
as  follows : 

**And  when  an  ample  supply  of  water  is  actually 
furnished  in  a  substantial  ditch  or  canal  to  reclaim  a 
particular  tract,  then  patent  shall  issue  for  the  same.'' 

Also,  by  virtue  of  the  requirement  of  the  rules  of 
the  Secretary  of  the  Interior  that  all  the  irrigable 
land  in  each  legal  subdivision  is  to  be  thoroughly  irri- 
gated and  reclaimed,  by  the  contract  with  the  state, 
and  by  the  rules  promulgated  pursuant  thereto.    The 
area  of  land  in  each  tract  which  is  susceptible  of  irri- 
gation from  the  nature   of  things  is  an  indefinite 
quantity  varying  where  the  l^nd  is  undulating  accord- 
ing to  the  amount  of  labor  bestowed  thereon  in  leveling 
the  same.    The  amount  thereof  is  subject  to  ascertain- 
ment.   In  order  to  fix  the  dimensions  and  estimate 
the  cost  of  construction  of  the  irrigation  system  for 
the  reclamation  of  these  lands,  and  in  accordance  with 
the  provisions  of  the  contract  between  the  company 
and  the  state  upon  which  defendant 's  rights  are  based, 
the  number  of  irrigable  acres  in  each  tract  of  defend- 
ant was  determined  to  be  15.    This  was  by  an  esti- 
mate.   An    exact    topographical    survey    would,    no 
donbt,  have  entailed  an  expenditure  of  many  thou- 
sands of  dollars.     This  determination  was  approved  by 
the  land  board  and  also  by  the  Department  of  the  In- 
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terior,  as  we  understand.  It  was  acted  upon  by  the 
company  in  the  construction  of  the  canals  and  works 
and  in  making  thcx  appropriation  of  the  water  neces- 
sary therefor.  The  application  and  agreement  for  the 
land  and  acceptance  of  a  conveyance  of  the  same  were 
founded  thereon.  It  is  claimed  that  there  are  3,400 
acres  of  like  excess  acreage.  The  arrangement  made 
cannot  be  disturbed  without  encroaching  upon  or  at 
least  menacing  the  rights  of  other  water  users.  It 
may  be  that,  after  a  large  portion  of  the  segregation 
has  been  irrigated  for  a  time,  a  less  amount  of  water 
will  be  required  therefor,  and  an  equitable  allotment 
can  be  made  so  as  to  serve  the  land  in  dispute.  In  the 
present  condition  of  the  contracts  and  interests  in- 
volved, the  number  of  acres  of  irrigable  land  for  which 
the  defendant  is  entitled  to  water  under  the  contract 
and  the  statute  must  be  limited  to  15  acres  of  each  sub- 
division. 

According  to  the  letter  and  spirit  of  the  enactments 
referred  to  and  the  contracts  entered  into  in  conform- 
ity therewith,  the  water  users  in  the  end  pay  for  the 
construction  of  the  irrigation  system,  and  each  subdi- 
vision should  bear  its  proportionate  share  of  the  bur- 
den as  nearly  as  practicable  according  to  its  value. 
The  area  of  irrigable  land  is  the  chief  factor  in  regu- 
lating the  value  of  a  tract.  If  the  water  users  are 
entitled  to  water  for  the  excess  acreage  over  and 
above  the  number  of  acres  contained  in  the  list  for 
which  the  works  were  constructed,  then  the  plaintiff 
company  may  demand  and  collect  $1  per  acre  as  an 
annual  maintenance  fee  for  all  the  excess  acreage. 
The  lien  on  many  of  the  forties,  all  of  which  could  be 
irrigated,  was  fixed  at  $14.75.  After  a  large  number 
of  acres  had  been  applied  for  on  November  16,  1906, 
the  amount  of  the  lien  per  acre  on  the  remainder  was 
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changed  by  a  supplemfental  contract  with  the  state. 
As  we  view  the  matter,  a  readjustment  can  only  be 
made  by  agreement  of  the  parties  with  the  approval  of 
the  state  land  board.  Stated  in  brief,  the  defendant's 
agreement  has  for  its  foundation  the  contract  with  the 
state.  The  list  is  made  a  part  of  the  latter  by  virtue 
of  the  stipulations  therein.  All  were  given  force  by 
the  statutes  under  which  they  were  executed  and 
carried  out.  The  reclamation  of  a  particular  tract 
of  land  under  the  Carey  Act  suflScient  for  the  issuance 
of  patent  therefor,  viewed  in  the  light  of  the  older 
desert  land  law  of  March  3, 1877,  means  to  reclaim  all 
of  such  land  that  is  susceptible  of  irrigation.  This 
area,  being  indefinite,  must  of  necessity  be  ascertained 
from  the  contracts  and  fixed  as  above  indicated.  The 
defendant  should  be  inhibited  from  interfering  with 
the  gates  named  for  the  purpose  of  using  more  water 
than  sufiicient  to  irrigate  30  acres  of  his  land  accord- 
ing to  the  contract.  It  follows  that  the  decree  of  the 
lower  court  must  be  reversed  and  one  entered  in  ac- 
cordance herewith. 

4.  In  view  of  the  fact  that  this  is  a  suit  to  adjust  a 
matter  in  which  defendant's  interest  is  but  a  small 
part,  it  would  be  inequitable  for  him  to  bear  the  bur- 
den of  costs;  therefore  neither  party  should  recover 
costs.    And  it  is  so  ordered. 

Bevebsed.    Decree  Rendered. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Habbis  and 
Mb.  Justice  Benson  concur. 
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Argaed  March  19,  affirmed  April  6,  rehearing  denied  May  25,  1915. 

BANK  OF  GRESHAM  v.  WALCH. 

(147  Pae.  534.) 

Bills  and  Kote»— Failure  of  Ooiialderati<m--«tatate. 

1.  In  an  action  by  a  bank  on  a  note,  of  which  it  was  the  original 
payee,  given  far  the  purchase  price  of  stock,  where  the  sale  had  been 
effected  by  agents  acting  for  the  bank  and  for  the  corporation  whose 
stock  was  sold,  they  having  represented  that  the  corporation  was  a 
rich  concern  and  backed  by  the  bank,  and  that  it  had  a  large  amount 
of  goods  in  warehouse  when  it  had,  in  fact,  no  property,  money,  or 
credit,  a  good  defense  was  presented  to  the  bank's  suit;  it  not  being 
a  holder  in  due  course,  under  Section  5885,  L.  O.  L».,  defining  who 
is  a  holder  in  due  course,  and  absence  or  failure  of  consideratian 
being  a  matter  of  defense  against  any  person  not  a  holder  in  due 
course  by  direct  provision  of  Section  5861. 

BUIa  and  Kotes— Want  of  Oonsidera;tlon— Burden  of  Proof. 

2.  By  the  negotiable  instruments  law  the  burden  of  showing  want 
of  consideration  rests  upon  the  defendant  sued  on  a  note,  and,  if 
he  offers  any  evidence  on  the  head,  the  plaintiff  must  show  considera- 
tion by  a  fair  preponderance  of  the  evidence. 

Principal  and  Agents— Batiflcatlon—Aoceirtance  of  Beneflte— Estoppel 
to  Deny  Authority. 

8.  In  an  action  on  a  note  for  the  purchase  price  of  stoek.  where 
the  plaintiff  received  such  note,  and  thereby  accepted  tiie  oenefits 
of  the  transaction  from  its  agents,  who  had  secured  it  from  the  de- 
fendant, it  became  chargeable  with  the  fraud  of  such  agents  in 
pioeuring  the  note. 

Erldence— -Action  lay  Bank— Letter  of  Cashier. 

4.  In  a  suit  by  a  bank  on  a  note,  a  letter  written  by  its  cashier 
on  its  stationery  and  signed  by  him  in  his  official  capacity  was  ad- 
missible in  evidence,  on  the  issue  of  fraud  set  up  by  the  defense,  as 
being  the  letter  of  the  bank. 

Trialr-Xfondnct  of  Judge— Remarks  in  Bnling. 

5.  In  an  action  by  a  bank  on  a  note  given  for  stock,  the  defense 
was  the  false  representations  of  the  agents  of  the  bank  and  the  cor- 
poration whose  stock  was  sold  as  to  the  resources  of  the  company, 
and,  in  ruling  on  the  admissibility  of  a  letter  of  the  cashier  of  the 
bank,  the  court  stated:  "It  will  be  a  question  for  the  jury  to  de- 
termine whether  these  parties  were  acting  in  conspiracy  to  work  out 
this  fraud."  Held,  that  the  reference  to  "this  fraud"  was  not  objec- 
tionable as  a  reference  to  fraud  by  plaintiff;  there  being  no  queatioa 
but  what  there  was  fraud  on  the  part  of  the  corporation. 

From  Multnomah:  Hbnbt  E.  MoGujin,  Judge* 
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Department  1.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  brought  by  the  Bank  of  Gresham 
against  L.  Walch  to  recover  the  sum  of  $750,  balance 
due  upon  the  principal  of  a  promissory  note  dated 
July  13,  1912,  for  $1,000,  with  interest  and  attorney's 
fees.  To  this  complaint  defendant  interposed  the  de- 
fense of  fraud,  and,  as  a  basis  thereof,  alleges  the  ex- 
istence of  a  conspiracy  between  the  plaintiff  and  the 
Co-operative  Supply  House.  The  details  of  the  trans- 
action are  set  forth  in  the  answer,  in  substance,  as  fol- 
lows: 

That  on  or  about  June  22,  1912,  the  plaintiff  cor- 
poration, represented  by  John  G.  Sleret,  its  president, 
P.  A.  Holliday,  its  vice-president,  and  0.  A.  Eastman, 
its  cashier,  and  the  Co-operative  Supply  House,  a  cor- 
poration, by  George  J.  Hodder,  its  president,  and  P.  J. 
Darche,  its  secretary,  and  both  corporations  and  their 
respective  officers  represented  by  Englert  &  Hardley, 
who  were  selling  agents  of  the  Co-operative  Supply 
House,  agreed  and  confederated  and  acted  together 
for  the  purpose  of  cheating  and  defrauding  the  de- 
fendant. 

That  before  the  defendant  purchased  some  of  the 
capital  stock  of  the  Co-operative  Supply  House  the 
officers  and  agents  of  the  two  corporations  named 
above  caused  to  be  prepared  and  written  to  show  and 
read  to  the  public  for  the  purpose  of  inducing  people 
in  general  to  invest  in  the  capital  stock  of  the  Co-op- 
erative Supply  House  a  large  number  of  letters  signed 
by   the  officers  of  the  plaintiff  and  other  influential 
business  men  residing  near  Gresham,  said  letters  to  be 
delivered  by  the  officers  of  the  respective  corporations 
to  Englert  &  Hardley,  their  agents  employed  to  solicit 
subscriptions  to  the  capital  stock  of  the  Supply  House 
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to  be  used  in  selling  such  stock ;  that  Englert  &  Hard- 
ley  were  authorized  and  directed  by  the  plaintiff  cor- 
poration and  the  Co-operative  Supply  House,  and  the 
officers  thereof,  to  exhibit  and  read  said  letters  to  the 
defendant,  to  the  end  that  the  latter  might  believe  the 
statements  therein  contained,  and  thereby  be  induced  to 
purchase  and  pay  for  some  of  said  corporate  stock. 

That  the  following  is  a  copy  of  one  of  the  letters 
written  by  one  0.  A.  Eastman,  cashier  of  the  plaintiflf 
corporation : 

*  *  Bank  of  Gresham,  Gresham,  Oregon. 
''John  G.  Sleret,  Pres. 
**F.  A.  Holliday,  Vice-pres. 
''O.  A.  Eastman,  Cashier. 
'*Emil  G.  Kardell,  Asst.  Cashier. 

**June  22,  1912. 
'  *  Co-operative  Supply  House,  Portland,  Oregon : 
*  *  Gentlemen :  In  reply  to  your  request  as  to  my  opinion 
of  the  future  possibilities  of  the  Co-operative  Supply 
House,  would  say  I  cannot  see  any  reason  why  it  should 
not  prove  a  success  and  profitable  investment  owing  to 
to  fact  that  there  is  no  concern  of  any  prominence  on 
the  coast  doing  a  mail  order  business. 

''Previous  to  my  coming  West  my  attention  was 
called  to  the  remarkable  success  of  the  firm  of  Seara, 
Roebuck  &  Co.,  and  I  cannot  see  why  under  your  plan 
of  distributing  stock  among  the  people  with  a  view  of 
obtaining  them  as  customers  will  not  prove  most 
profitable  both  to  your  company  and  the  stockholders. 
As  in  evidence  of  my  belief  I  have  this  day  signed  a 
subscription  for  a  substantial  block. of  stock  through 
your  representative  Messrs.  Englert  &  Hardley  and 
predict  a  successful  future  for  the  company,  as  the 
business  will  be  in  the  hands  of  capable  men. 

' '  Yours  trulv, 

*'0.  A.  Eastman,  Cashier.'* 
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That  Englert  &  Hardley,  agents  of  such  corpora- 
tions, and  acting  under  their  authority  and  direction, 
and  with  their  full  knowledge  and  assent,  and  for  the 
purpose  of  inducing  the  defendant  to  purchase  capital 
stock  of  the  Supply  House  with  the  intent  that  he 
would  rely  upon  and  believe  to  be  true  the  statements 
and  representations  contained  in  said  letters,  did  on 
July  13th  call  at  the  home  of  defendant,  and  found 
him  ill  and  suffering  from  kidney  trouble  and  partial 
blindness,  and,  while  in  such  condition,  the  said  Eng- 
lert &  Hardley  read  to  and  showed  defendant  the 
original  of  the  letter  above  mentioned,  and  a  large  lot 
of  other  letters  of  similar  import  and  effect,  and  stated 
to  defendant  the  following  representations : 

*'(1)  The  Co-operative  Supply  House  is  a  corpora- 
tion organized  with  a  capital  stock  of  $3,000,000. 

**  (2)  This  is  a  rich  concern,  and  it  is  backed  by  the 
Bank  of  Gresham,  Oregon,  which  owns  a  large  block 
of  stock. 

**  (3)  This  stock  is  now  worth  $10  per  share,  and  it 
will  go  to  $15  per  share  next  month,  and  this  is  the  time 
for  you  to  buy. 

**(4)  This  company  now  has  thousands  of  dollars 
worth  of  goods  in  its  big  warehouse  in  Portland,  ready 
for  distribution  to  the  farmers,  and  if  you  become  a 
stockholder  now  you  will  be  entitled  to  buy  goods  from 
this  company  at  extremely  low  rates. 

*'(5)  In  addition  to  getting  goods  at  low  rates  you 
will  also  receive  large  yearly  dividends  on  your  stock. 

*'(6)  If  you  want  to  buy  this  stock,  and  have  no 
money  to  pay  for  it  now,  the  Bank  of  Gresham  will 
take  your  note  and  issue  you  the  stock.  ^* 

That  defendant  relied  upon  all  the  foregoing  state- 
ments and  representations,  and,  believing  them  to  be 
true,  was  induced  to,  and  did,  purchase  capital  stock 
of  such  corporation  of  the  par  value  of  $1,000  for  the 
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price  of  $1,000,  and  in  payment  therefor  gave  to  plain- 
tiff his  negotiable  promissory  note  for  the  sum  of 
$1,000,  although  defendant  thought  at  the  time  that 
he  was  purchasing  only  $100  worth  of  said  stock  for 
the  price  of  $100 ;  that  the  stock  was  the  only  consid- 
eration received  by  the  defendant 

That  all  the  aforesaid  statements  and  representa- 
tions were  false  and  untrue,  and  known  by  the  cor- 
porations and  their  officers  and  agents  to  be  false  when 
the  same  were  made,  or  were  made  recklessly  and 
wantonly  and  without  knowledge  that  the  same  were 
true;  that  said  stock  was  worthless,  and  that  the  Co- 
operative Supply  House  had  no  property,  money  or 
credit  whatever. 

That  as  soon  as  the  defendant  was  notified  of  the  note 
held  by  the  bank,  which  was  the  first  that  he  knew  of 
the  note  being  for  $1,000,  he  informed  plaintiff  of  the 
fraud  practiced  upon  him;  that  0.  A.  Eastman,  cash- 
ier, informed  defendant  that  his  $1,000  note  would  be 
surrendered  to  him  as  soon  as  the  matter  could  be 
arranged  with  the  Co-operative  Supply  House,  or  that, 
if  he  made  arrangements  to  purchase  a  smaller  block 
of  stock,  the  difference  between  the  value  of  the  stock 
he  then  had  and  his  new  purchase  would  be  indorsed 
upon  the  $1,000  note;  that  defendant  believed  and  re- 
lied upon  the  statements  of  said  plaintiff  made  by  its 
cashier,  and  thereafter,  on  January  22,  1913,  plaintiff 
and  the  Co-operative  Supply  House  through  its 
officers,  in  furtherance  of  their  scheme  and  design  to 
defraud  this  defendant,  again  issued  to  him  two  blocks 
of  stock  in  the  Co-operative  Supply  House,  one  for  25 
shares,  delivered  to  defendant,  and  one  for  75,  de- 
livered to  plaintiff;  that  in  November,  1912,  O.  A. 
Eastman  induced  defendant  to  pay  $250  on  the  note 
mentioned  in  plaintiff 's  complaint ;  and  that  defendant 
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paid  the  same  with  the  understanding  that  he  would  be 
released  from  any  further  payments  on  the  $1,000 
note.  By  a  further  and  separate  answer  defendant  al- 
leges that  he  has  been  damaged  in  the  sum  of  $250. 
To  this  answer  plaintiff  replied  that  defendant  at  a 
date  prior  to  July  13th  had  subscribed  for  stock  in  the 
Co-operative  Supply  House,  and  had  given  his  note 
for  $1,000  payable  at  another  bank,  but  that  by  agree- 
ment with  defendant,  and  at  a  subsequent  date,  he 
gave  a  second  note  for  $1,000  to  plaintiff,  upon  which 
plaintiff  advanced  the  money  necessary  to  take  up  and 
pay  off  the  note  given  by  the  defendant  to  the  Co- 
operative Supply  House.  The  cause  was  tried  to  the 
court  and  jury,  and  a  verdict  rendered  in  favor  of  de- 
fendant for  $250.  From  a  resulting  judgment  the 
plaintiff  appeals.  In  his  evidence  the  defendant  tells 
his  story,  in  substance,  the  same  as  in  his  answer. 

Apfibmed.    Beheabinq  Denied, 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Stapleton  <&  Sleight,  with  an  oral  argument  by 
Mr.  George  W.  Stapleton. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr..  Walter  G.  Hayes  and  Messrs.  Huntington  <&  Wil- 
son, with  an  oral  argument  by  Mr.  Hayes. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1,  2.  Counsel  for  plaintiff  objected  and  excepted  to 
the  introduction  of  any  evidence  in  support  of  the  al- 
legations of  defendant's  answer,  for  the  reason  that 
the  same  did  not  state  facts  suflScient  to  constitute  a 
defense  of  fraud.  With  this  contention  we  are  unable 
to  agree.  The  knowingly  false  and  written  repre- 
sentations made  to  defendant  for  the  purpose  of  indue- 
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ing  him  to  purchase  the  worthless  stock  and  execute 
the  note  upon  which  defendant  relied  as  set  forth  in 
the  answer  were  sufficient  to  permeate  the  whole  trans- 
action and  vitiate  the  same.  It  was  stated  to  defend- 
ant in  writing  that  the  Co-operative  Supply  House 
was  a  rich  concern  backed  by  the  Bank  of  Gresham, 
the  first  of  which  was  clearly  false,  and  the  latter  de- 
nied by  plaintiff.  It  was  represented  that  the  com- 
pany had  thousands  of  dollars  worth  of  goods  in  its 
warehouse  in  Portland,  when,  in  truth,  it  had  no  prop- 
erty, money  or  credit.  That  the  representations  were 
made  by  Englert  &  Hardley,  as  agents  for  the  Supply 
House  and  plaintiff,  with  intent  to  defraud  defendant, 
is  plainly  alleged:  Anderson  v.  Adams,  43  Orr621,  627 
(74  Pac.  215) ;  McFarland  v.  Carlsbad  Hat  Springs  8, 
Co.,  68  Or.  530  (Ann.  Cas.  1915C,  555,  137  Pac.  210) ; 
Nevada  Bank  of  San  Francisco  v.  Portland  National 
Bank  (C.  C),  59  Fed.  338. 

In  order  to  determine  the  effect  of  the  fraudulent 
transaction  upon  the  note  given  by  defendant  to  the 
plaintiff  bank,  it  is  necessary  to  consider  our  negoti- 
able instruments  law.  Under  the  express  terms  of  the 
statute  every  negotiable  instrument  is  deemed  prima 
facie  to  have  been  issued  for  a  valuable  consideration; 
but,  under  that  rule  and  further  provisions,  such  an 
instrument  is  open  to  the  defense  of  want  of  con- 
sideration or  fraud  as  against  all  persons  except  a 
holder  in  due  course:  1  Daniel,  Neg.  Inst.  (6  ed.),  §  163. 
Section  5885,  L.  O.  L.,  declares : 

**A  holder  in  due  course  is  a  holder  who  has  taken 
the  instrument  under  the  following  conditions:  (1) 
That  it  is  complete  and  regular  upon  its  face;  (2)  that 
he  became  the  liokler  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonored, 
if  such  was  the  fact;  (3)  that  he  took  it  in  good  faith 
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and  for  value;  (4)  that  at  the  time  it  was  negotiated  to 
hun  he  had  no  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  it. ' ' 

The  plaintiff  bank  is  the  original  payee  named  in  the 
note  sued  on.    It  has  never  been  indorsed  or  trans- 
ferred.   Plaintiff   is    not   a    holder   thereof   in    due 
course  within  the  meaning  of  the  statute.     The  note  is 
subject  to  the  defense  stated  in  the  answer.    Under 
the  statute  the  burden  of  showing  that  there  was  a 
want  of  consideration  rests  upon  the  defendant,  and, 
if  he  offers  any  evidence  that  shows  or  tends  to  show 
a  want  of  consideration,  then  it  is  incumbent  upon  the 
plaintiff  to  prove  by  a  fair  preponderance  of  the  evi- 
dence upon  the  whole  case  that  there  was  a  considera- 
tion: Bringmcm  v.  Von  Glahn,  71  App.  Div.  537  (75 
N-  Y.  Supp.  845).    Absence  or  failure  of  consideration 
is  a  matter  of  defense  as  against  any  person  not  a 
holder  in  due  course,  as  ordained  by  Section  5861, 
L.  O.  L.    The  evidence  tended  to  support  the  allega- 
tions of  the  answer,  and  to  show,  and  the  jury  by  its 
verdict  found,  that  the  note  was  obtained  from  defend- 
ant by  means  of  false  and  fraudulent  representations 
made  by  Englert  &  Hardley,  and  for  no  consideration 
except  the  worthless  certificates  of  stock  in  the  Co- 
operative Supply  House. 

3.  When  the  Bank  of  Gresham  received  the  note 

from   Englert  &  Hardley,  and  thereby  accepted  the 

benefit  of  the  transaction,  it  was  incumbent  upon  the 

bank  to  pay  to  defendant  the  consideration  for  the  note 

which  it  received  or  to  satisfy  itself  that  he  had  been 

paid,   and  that  the  note  was  valid.     If  plaintiff  was 

content  to  trust  to  Englert  &  Hardley  to  transact  the 

business  for  it,  this  would  not  relieve  the  payee  in  the 

note  from  being  subject  to  the  defense  available  to  the 

maker  in  an  action  between  the  original  parties  to  the 
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note.  The  fact  that  a  prior  note  was  executed  payable 
to  or  at  another  bank  where  defendant  usually  did 
business,  and  was  destroyed,  does  not  strengthen 
plaintiff's  claim;  but  this  circumstance  was  one  that 
should  have  tended  to  put  plaintiff  upon  its  guard,  if 
notice  had  been  necessary. 

4,  5.  Our  conclusion  as  to  the  status  of  the  parties  to 
the  note  under  the  statute  renders  the  other  question 
raised  and  ably  briefed  by  the  learned  counsel  for 
plaintiff  of  less  importance.  By  the  charge  of  the 
trial  court  the  case  was  submitted  to  the  jury  upon  the 
theory  that,  in  order  for  the  fraud  to  constitute  a  de- 
fense to  the  note,  the  plaintiff  must  be  proven  to  have 
been  connected  therewith,  or  had  knowledge  or  means 
of  knowledge  thereof  in  addition  to  the  taking  of  the 
note  from  the  defendant.  This  theory  of  the  case  was 
favorable  to  the  plaintiff,  and  it  has  no  reason  to  com- 
plain of  the  instructions  in  this  regard.  The  court 
charged  the  jury,  in  effect,  that  the  letter  set  out  in  the 
answer  was  the  letter  of  the  bank.  Under  the  author- 
ity of  Nevada  Bank  of  San  Francisco  v.  Portland  Nat. 
Bank  (C.  C),  59  Fed.  338,  there  was  no  error  in  so 
ruling:  Morse,  Banking,  §  162.  The  writing  of  the 
letter  by  Mr.  Eastman,  the  plaintiff's  cashier,  was  not 
disputed.  In  ruling  upon  the  objection  to  introduc- 
tion of  letter,  defendant's  ** Exhibit  A"  the  court  said : 

**It  will  be  a  question  for  the  jury  to  determine 
whether  these  parties  understood  each  other  and  were 
acting  in  conspiracy  and  concert  for  the  purpose  of 
working  out  this  fraud.  If  the  jury  shall  find  that 
there  was  an  understanding  between  Mr.  Eastman  and 
this  other  man  by  which  this  work  was  being  done, 
then  the  declaration  made  by  this  man  is  introducible 
against  the  bank  as  the  cashier  is  the  manager  of  tiie 
bank,  and  not  a  subordinate." 
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As  we  understand  the  records,  there  was  no  room 
for  question  but  that  there  was  fraud  on  the  part  of 
the  Co-operative  Supply  House  and  its  agents,  and 
therefore  the  remark  of  the  court  was  not  objection- 
able. The  court  did  not  refer  to  the  fraud  as  being 
that  of  plaintiff,  and  its  rights  were  not  prejudiced 
thereby. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed. 

Apfibmed.    Beheabing  Denied. 

Mb.  Chief  Justice  Moobe^  Mb.  Justioe  McBbide  and 
Mb.  Justice  Benson  concur. 


Argaed  March  18,  ai&rmed  April  6,  rehearing  denied  May  25,  1915. 

WINDSOB  V.  MOUBEB. 

(147  Pac.  533;  147  Pac.  1190.) 

Judgment — Satisfaction — ^Notice  of  Assignment. 

1.  Where  a  judgment  debtor,  at  the  time  he  procured  satisfaction 
of  the  judgment  to  be  noted  on  the  margin  of  the  proper  record 
by  the  judgment  creditor's  attorney  in  consideration  of  payment  by 
him,  had  no  notice  that  the  judgment  creditor  had  assigned  the  judg- 
menti  the  court  properly  refused  to  vacate  the  cancellation  of  the 
judgment  at  the  instance  of  the  assignee. 

[As  to  assignment  of  judgments,  see  notes  in  54  Am.  Dee.  366; 
78  Am.  St.  Bep.  47.] 

From  Multnomah :  George  N.  Davis,  Judge. 
Department  1.    Statement  by  Mb.  Chief  Justice 

MOOBE. 

These  two  suits  instituted  by  J.  C.  Windsor  against 
George  C.  Mourer  and  others,  to  vacate  and  set  aside 
the  cancellation  of  judgments,  were  consolidated  and 
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tried,  and,  the  relief  prayed  for  in  the  complaint  hav- 
ing been  denied,  the  plaintiff  appeals. 

Affirmed.     Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  F.  Hopkins,  Jr,,  Mr,  A.  King  Wilson  and 
Messrs.  Seitz  &  Clark,  with  oral  arguments  by  Mr. 
Hopkins  and  Mr.  Wilson. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  <&  Veazie,  with  an  oral  argu- 
ment by  Mr.  Arthur  L.  Veazie. 

Opinion  by  Mr.  Chief  Justice  Moore. 

The  evidence  shows  that  on  August  29,  1910,  J.  N. 
Windsor,  the  father  of  J.  C.  Windsor,  the  plaintiif 
herein  was  the  owner  of  1,473  shares  of  the  capital 
stock  of  the  Campbell  Automatic  Safety  Gas  Burner 
Company,  a  corporation,  and  on  that  day  he  entered 
into  a  written  contract  with  the  defendants  herein, 
George  C.  Mourer,  L.  C.  Hammer,  H.  G.  Luker,  Edward 
Holloway,  John  E.  Murphy  and  H.  G.  Sonneman  and 
others,  whereby  he  stipulated  to  assign  and  transfer 
such  stock  to  the  persons  named,  in  consideration  of 
$14,730,  evidenced  by  their  promissory  note  of  $5,000 
and  $8,980,  maturing  in  six  and  nine  months,  respec- 
tively, the  remainder  being  made  up  of  like  promissory 
notes  of  $125  each,  the  first  maturing  October  1,  1910, 
and  another  each  succeeding  month.    All  were  payable 
to  the  order  of  J.  N.  Windsor,  with  interest  from  date 
at  the  rate  of  6  per  cent  per  annum,  and  it  was  provided 
in  each  note  that,  in  case  suit  or  action  should  be  insti- 
tuted thereon,  the  makers  would  pay  such  additional 
sum  as  the  court  might  adjudge  reasonable  as  attor- 
ney's fees.    The  payee  named  in  the  notes  stipulated  in 
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the  written  contract,  as  a  part  of  the  consideration 
therefor,  that  he  would  not  negotiate,  assign  or  pledge 
the  note  for  $8,980  until  it  became  due.  Disregarding 
that  agreement,  J.  N.  Windsor,  on  October  28,  1910,  in- 
dorsed that  note  without  recourse  to  E.  R.  Rose,  who  in 
like  manner,  on  November  23, 1910,  transferred  the  ne- 
gotiable instrument  to  his  mother,  Mrs.  Clara  A.  Camp- 
bell, to  whom  all  the  other  notes  were  also  assigned. 
A  suit  was  instituted  by  the  makers  of  the  larger  note 
against  the  original  payee  thereof  to  enjoin  its  trans- 
fer, but  when  it  was  discovered  that  the  negotiable 
instrument  had  already  been  assigned,  as  here  indi- 
cated, the  suit  was  dismissed. 

Mrs,  Campbell  commenced  an  action  in  the  Circuit 
Court  of  the  State  of  Oregon  for  Multnomah  County 
against  the  makers  of  the  promissory  notes  to  recover 
the  amounts  of  four  thereof,  each  for  $125,  and  the 
$5,000  note,  and  on  November  20,  1911,  she  secured 
a  judgment  for  $5,351.75,  the  remainder  due,  with  in- 
terest at  the  rate  of  6  per  cent  per  annum  from  August 
29,  1910,  until  paid,  $350  as  attorney's  fees,  and  the 
costs  and  disbursements.    All  the  makers  of  these 
notes,    except    HoUoway,    were    regularly    adjudged 
bankrupts  November  18,  1911,  by  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  and 
thereafter  A.  A.  Cunningham  was  appointed  and  duly 
qualified  as  trustee  of  their  estates :  Hammer  v.  Camp- 
bell Automatic  Safety  Gas  Burner  Co.,  74  Or.  126  (144 
Pac.  396). 

Mrs.  Campbell  also  commenced  an  action  in  the 
same  court  against  the  makers  of  the  notes  to  recover 
the  amount  due  on  the  larger  negotiable  instrument, 
and,  having  secured  a  writ  of  attachment,  she  caused 
it  to  be  levied  upon  the  property  of  the  defendant  Hol- 
loway,  and,  in  order  to  secure  a  discharge  of  the  seiz- 
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ure,  he  and  the  defendants  herein  F.  C.  Dillingham 
and  H.  A.  Lewis  executed  and  filed  in  that  court  an 
undertaking  whereby  they  jointly  and  severally  agreed 
to  pay  her  the  amount  of  any  judgment  that  she  might 
obtain  in  that  action.  That  cause  having  been  tried, 
Mrs.  Campbell,  on  May  20, 1912,  secured  a  verdict  for 
$8,980,  with  interest  from  August  29,  1910,  at  the  rate 
of  6  per  cent  per  annum.  Judgment  was  rendered  on 
the  verdict  against  the  makers  of  the  note  and  the 
sureties  on  the  undertaking  for  a  release  of  the  at- 
tachment for  that  sum,  and  interest,  $600  attorney's 
fees,  and  the  costs  and  disbursements  of  the  action. 

From  the  first  judgment  referred  to  the  makers  of 
the  notes  jointly  appealed,  and  from  the  second  judg- 
ment Holloway  alone  appealed ;  the  defendants  herein, 
Henry  Hagelstein,  C.  E.  Belding  and  E.  W.  Oliver, 
being  sureties  on  the  undertakings  for  appeal. 
Though  these  appeals  have  been  perfected,  they  re- 
main mndetermined  by  this  court.  Mrs.  Campbell,  on 
August  16, 1912,  by  writing  transferred  to  J.  C.  Wind- 
sor, the  plaintiff  herein,  all  her  right,  title,  and  interest 
in  and  to  both  of  the  judgments,  but  the  assignment 
was  never  recorded.  In  consideration  of  $6,750  paid 
by  Holloway,  there  was  noted  on  the  margins  of  the 
proper  records  of  Multnomah  County,  Oregon,  respec- 
tive entries  as  follows: 

''Full  satisfaction  of  the  within  judgment  is  hereby 
acknowledged  this  28th  day  of  March,  1913.  [Signed] 
A.  B.  Foley,  Attorney  in  Fact  for  C.  A.  Campbell, 
Plaintiff.  Attest:  John  B.  Coffey,  Clerk  of  Circuit 
Court,  by  C.  J.  Strode,  Deputy. '* 

The  chief  inquiry  to  be  considered  is  whether  or  not 
the  defendant  Edward  Holloway  had  notice  of  Mrs, 
Campbell's  assignment  of  the  judgment  to  the  plain- 
tiff when  he  secured  and  had  recorded  the  satisfactions 
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which  have  been  referred  to.  An  examination  of  the 
voluminous  transcript  of  testimony  convinces  us  that 
the  trial  court  properly  concluded  that  HoUoway  did 
not  have  such  notice.  No  good  purpose  can  be  sub- 
served by  setting  forth  the  testimony  of  the  plaintiff 
and  his  witnesses  on  this  branch  of  the  case.  It  is 
sufficient  to  say  that  their  sworn  declarations  are  so 
contradictory  and  in  many  particulars  so  improbable 
as  to  render  their  testimony  unworthy  of  credence. 

The  decree  should  therefore  be  affirmed,  and  it  is  so 
ordered.  Apfibmed.    Beheabing  Denied. 

Mb.  JxTSTiGif  Benson^  Mr.  Justice  Burnett  and  Mr. 
Justice  MoBbide  concur. 


Denied  May  25,  1915. 

On  Petition  fob  Beheabing. 

(147  Pac.  1190.) 

Messrs.  Wilson,  Neal  <&  Rossman,  for  the  petition. 

Messrs.  Veazie,  McCourt  d  Veazie,  contra. 

Department  1.  Opinion  by  Mb.  Chief  Justice 
Moobe. 

In  the  former  opinion  it  is  said:  '*Mrs.  Campbell  on 
August  16, 1912,  by  writing,  transferred  to  J.  C.  Wind- 
sor, the  plaintiff  herein,  all  her  right,  title,  and  interest 
in  and  to  both  of  the  judgments,  but  the  assignment 
i^-as  never  recorded. '^  From  the  concluding  part  of 
that  sentence  the  following  additional  words  were  in- 
advertently omitted,  to  wit:  ** Until  after  the  record  of 
these  judgments  was  discharged. ' '    In  a  petition  for  a 
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rehearing  it  is  insisted  that,  the  assignment  having 
been  duly  recorded,  a  different  conclusion  should  have 
been  reached.  It  will  be  seen  from  an  examination  of 
the  original  opinion  that  the  affirmance  of  the  decree 
is  predicated  upon  Holloway's  want  of  notice  of  such 
assignment  when  he  secured  a  satisfaction  of  the  judg- 
ments. That  the  assignment  was  subsequently  re- 
corded is  unimportant. 

We  think  the  conclusion  reached  in  this  case  is  war- 
ranted by  a  consideration  of  the  evidence,  and  hence 
the  petition  for  a  rehearing  is  denied. 

Affirmed.    Rehearing  Denied. 

Mr.  Justice  Benson,  Mr.  Justice  Burnett  and  Mr. 
Justice  McBride  concur. 


Argned  March  4,  affirmed  March  30,  rehearing  denied  May  25,  1915. 

WEBER  V.  RICHARDSON.* 

(147  Pac.  522;  147  Pac.  1199.) 

Appeal  and  Error — ^FlndingB — Conclusiveness. 

1.  A  finding  on  conflicting  testimony  of  witnesses  appearing  before 
and  personally  known  to  the  court  will  not  be  disturbed  on  appeal. 

Vendor   and   Pnrdiaser — ^Bona  Fide   Purchaser — ^Notic»— Instrnmeiit 
not  Entitled  to  Record. 

2.  The  recording  of  a  contract  neither  sealed,  witnessed,  nor  ac- 
knowledged does  not  impart  notice. 

[As  to  effect  of  recorded  instrument  not   entitled  to  record, 
see  note  in  Ann.  Cas.   1913B,   1070.] 

Trusts — ^Declaration  of  Trust — ^Failure  to  Oive  Kotice  of  Trust. 

3.  Where  a  purchaser,  to  procure  money  to  pay  on  the  contract, 
made  a  contract  with  a  third  person  to  advance  money,  and  agreed 
t^  secure  the  title  to  the  land  and  hold  one  half  for  the  third  person 
and  execute  a  declaration  of  trust,  but  the  purchaser  never  legally 

*As  to  how  far  corporation  is  charged  with  knowledge  of  mana- 
ging officer  engaged  in  illegal  act,  see  note  in  2  L.  B.  A.  (N.  S.)  993. 
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recognized  the  third  person's  interest,  the  third  person  was  not  negli- 
gent for  failure  to  give  notice  of  the  trust  charged  on  the  land. 

Corporations — ^Notice  to  Officers — Effect. 

4.  The  rule  that  notice  to  the  president  of  a  corporation  is  notice 
to  it  does  not  apply  when  the  officer  acts  for  himself  and  adversely  to 
the  corporation,  in  which  case  his  knowledge  is  not  imputed  to  the 
corporation. 

[As  to  notice  to  officer  as  notice  to  corporation,  see  note  in 
Ann.   Cas.   1915A,  855.] 

Trusts — ^Enforcement — ^Evidence. 

5.  A  purchaser  of  real  estate,  to  procure  money  to  make  payments 
under  the  contract,  contracted  with  a  third  person  to  advance  money, 
and  agreed  to  take  title  in  his  own  name,  but  to  hold  one  half  of  the 
rtal  estate  for  the  third  person  and  execute  a  declaration  of  trust. 
The  purchaser  organized-  a  corporation,  and  it  acquired  title  to  all 
the  real  estate  and  the  purchaser,  who  was  an  officer,  obtained  stock 
in  the  corporation.  The  stock  was  transferred  to  another  stock- 
holder without  consideration.  Held  that,  though  it  be  assumed  that 
the  corporation  had  no  knowledge  of  the  contract  between  the  pur- 
chaser and  the  third  person  whereby  a  trust  was  to  be  charged  on 
the  land  in  favor  of  the  third  person,  the  stock  was  in  equity  im- 
pressed with  a  trust  in  favor  of  the  third  person  to  the  amount  of  his 
equitable    interest. 

Fraadnlent  Conveyances — Consideration — ^Bnrden  of  Proof. 

6.  Where  a  transfer  of  property  is  alleged  to  have  been  fraudulent 
a^  against  creditors  of  the  transferrer,  the  transferee  has  the  burden 
of  proving  payment  of  consideration  to  show  that  he  was  an  innocent 
purchaser. 


7.  A  decree  which  adjudges  that,  on  payment  by  defendant  to 
plaintiff  of  a  specified  sum,  real  estate  described  shall  be  discharged 
from  a  trust  in  favor  of  plaintiff,  but  if  the  payment  is  not  made 
plaintiff  shall  have  a  lien  on  the  property  as  security,  must  fix  a  time 
within  which  payment  shall  be  made. 

Trusts — ^Enforcement — ^Decree. 

8.  A  decree  which  adjudges  that,  on  payment  by  defendant  to 
plaintiff  of  a  specified  sum,  certain  real  estate  shall  be  discharged 
from  a  trust  in  favor  of  plaintiff,  but  on  a  failure  to  pay  plaintiff 
shall  have  a  lien  as  security  for  the  payment  of  the  amount,  must 
provide  that  plaintiff,  on  receiving  payment  or  taking  title,  shall 
convey  to  defendant  an  interest  in  other  real  estate  which  had  been 
conveyed  to  him  as  security. 

From  Id^ultnomah :  Henry  E.  McGinn,  Judge. 
Department  1.     Statement  by  Mb.  Chief  Justice 

MOOBE. 

This  is  a  suit  by  Joseph  Weber  and  Frank  I.  Weber 
ag'ainst  A.  B.  Bichardson,  the  Bichardson  Investment 
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Company,  a  corporation,  and  John  P.  Sharkey,  for  an 
accounting  and  to  impress  a  lien  on  real  property. 
From  a  decree  for  the  plaintiffs  as  prayed  for,  the 
defendants  Richardson  and  the  corporation  appeal. 

Modified  and  Affirmed. 
FuBTHEB  Modified  and  Beheabing  Denied. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Griffith,  Letter  <&  AUen,  with  an  oral  argument 
by  Mr.  Rufus  A.  Letter. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Reed  d  Bell,  with  an  oral  argument  by  Mr. 
Sanderson  Reed. 

Opinion  by  Mr.  Chief  Justice  Moore. 

The  evidence  shows  that  a  contract  was  made  Julv 
20,  1908,  whereby  Ellis  G.  Hughes  engaged,  upon  the 
payment  of  a  stipulated  consideration,  to  sell  and  con- 
vey to  the  defendant  Sharkey  certain  real  property  in 
Waverly,  a  suburb  of  Portland,  Oregon.  Mr.  Hughes 
died  testate  August  27,  1909,  leaving  as  his  sole  heirs 
at  law  Maria  L.  Hughes,  his  widow,  and  Mrs.  Louise  J. 
Martin,  a  daughter.  At  the  time  of  Mr.  Hughes' 
death  there  was  past  due  on  account  of  the  purchase 
price  of  the  land  $8,800  and,  on  unmatured  install- 
ments thereof,  the  further  sum  of  $16,900.  Evidently 
to  obtain  money  with  which  to  pay  the  obligations  in 
arrears,  a  written  contract  was  made  September  30, 
1909,  by  the  plaintiffs  and  Sharkey,  whereby  he 
secured  from  them  $10,000,  and  agreed  to  complete  the 
purchase  of  such  land,  to  take  the  title  in  his  name, 
but  to  hold  an  undivided  half  of  the  premises  for  them 
and  to  execute  a  declaration  of  such  trust.  The  con- 
tract further  provided  that  he  should  sell  the  land, 
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receive  payments  therefor,  retain  15  per  cent  thereof 
as  commission,  and  on  the  first  day  of  each  succeeding 
month  render  an  accurate  statement  of  the  sums  so 
obtained  to  the  plaintiffs,  who  were  entitled  to  one 
half  of  the  money,  less  such  brokerage.    It  was  guar- 
anteed by  the  writing  that  from*  the  profits  to  be 
derived  from  such  sales  the  plaintiffs  would  double 
their  money,  and  if  they  failed  to  do  so  Sharkey  would 
make  up  the  deficiency.    This  contract  was  never  re- 
corded.   The  last  testament  of  Mr.  Hughes  was  duly 
admitted  to  probate  October  18, 1909,  and  Mrs.  Hughes 
was  regularly  appointed  administratrix  with  the  will 
annexed  and  thereupon  qualified  for  the  trust.    Pur- 
suant to  an  order  of  the  County  Court  of  Multnomah 
County,  Oregon,  and  in  consideration  of  the  payment 
of  a  sum  of  money  by  Sharkey  on  account  of  the  debt 
that  was  past  due,  and  the  giving  by  him  and  his  wife 
of  a  mortgage  of  the  premises,  to  secure  $14,881.23, 
the  remainder  of  the  purchase  price,  Mrs.  Hughes  in 
her  representative   capacity   and   individuality,   and 
Mrs.  Martin  and  her  husband  on  November  8,  1909, 
executed  to  Sharkey  a  deed  conveying  all  such  real 
property.    In  consideration  of  the  release  by  the  de- 
fendant Richardson  of  Sharkey's  promissory  note  for 
$3,500  and  interest  and  the  payment  by  Richardson  of 
the  remainder  of  $10,000,  Sharkey  agreed  to  convey 
to  a  corporation  to  be  formed  by  them  an  undivided 
half  of  such  lands.    Ot.  W.  Holcomb,  Richardson   and 
Sharkey  on  April  22,  1910,  incorporated  the  Richard- 
son-Sharkey Company,  with  a  capital  stock  of  $25,000, 
divided  into  250  shares  of  the  par  value  of  $100  each. 
Of  these  Richardson  subscribed  for  100  shares,  Shar- 
key for  a  like  number,  and  Holcomb  for  1  share.    The 
company  was  organized  the  next  day  by  electing  as 
directors  each  of  such  stock  subscribers  who  after 

7»  Or.— 1» 
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having  duly  qualified  chose  Sharkey  president,  Hol- 
comb  vice-president,  and  Richardson  secretary  and 
treasurer,  Sharkey  and  his  wife,  on  April  23,  1910, 
for  the  expressed  consideration  of  $20,100,  evidenced 
by  the  capital  stock  subscribed  for,  executed  to  the 
Richardson-Sharkey  Company  a  deed  to  all  such  real 
property  that  remained  unsold,  subject,  however,  to 
the  lien  of  the  mortgage  referred  to,  and  also  trans- 
ferred to  the  corporation  all  the  contracts  that  had 
been  made  for  the  sale  of  land  and  the  right  to  the 
money  then  remaining  due  thereon,'  amounting  to 
$23,468.47,  whereupon  shares  of  capital  stock  were 
issued  and  delivered  as  subscribed  for. 

1.  The  plaintiffs  have  received  on  account  of  the 
$10,000  which  they  furnished  to  Sharkey  only  $924.28. 
He  on  May  9,  1911,  caused  to  be  conveyed,  by  a  cor- 
poration in  which  he  was  interested,  to  the  plaintiff 
Frank  I.  Weber,  76  lots  in  Waverleigh  Heights,  a  sub- 
urb of  Portland,  which  real  property  was  then  heavily 
encumbered  with  liens.  This  deed  was  not  recorded 
until  August  9th  of  that  year,  when  the  culmination  of 
threatened  suits  against  Sharkey  evidently  induced  the 
filing  of*  the  conveyance  in  the  proper  office.  The 
grantee  last  named  testified  that  such  deed  was  exe- 
cuted and  recorded  without  his  knowledge,  while 
Sharkey  stated  upon  oath  that  the  conveyance  was 
made  pursuant  to  an  agreement  with  such  witness  who 
accepted  the  land  in  full  settlement  of  all  claims  on 
account  of  the  $10,000  so  furnished.  Based  on  this 
testimony  the  trial  court  found  that  the  conveyance 
was  intended  only  as  a  mortgage  to  secure  the  plain- 
tiffs* demand.  That  court  not  only  saw  these  wit- 
nesses but,  as  indicated  by  an  expression  in  the  tran- 
script, personally  knew  them,  and  hence  the  finding 
in  this  particular  must  be  upheld. 
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A.  B.  Richardson  testified  that  on  July  14,  1911, 
Sharkey  transferred  90  of  his  100  shares  of  the  capital 
stock  of  the  corporation,  but  it  does  not  appear  to 
whom  they  were  assigned,  or  what  sum  of  money  or 
value  in  property,  if  any,  was  given  for  them.  It  ap- 
pears from  the  record  of  a  stockholders*  meeting, 
held  August  30, 1911,  that  the  following  named  persons 
were  present  and  held  corporate  stock,  viz.:  A,  B. 
Richardson,  197  shares,  J.  P.  Sharkey,  2  shares ;  J.  P. 
Mattingly,  1  share,  and  G.  W.  Holcomb,  1  share.  From 
this  entry  it  is  fair  to  infer  that  Richardson  had 
secured  97  shares  of  the  stock  originally  held  by  Shar- 
key, but  whether  he  paid  anything  therefor  is  not  dis- 
closed by  the  transcript  of  the  testimony.  The  shares 
of  stock  held  by  Holc<^mb  and  Mattingly,  respectively, 
were  paid  for  by  Richardson  as  testified  to  by  him. 

The  stockholders  of  the  Richardson-Sharkey  Com- 
pany, at  a  special  meeting  held  August  30,  1912,  by  a 
vote  of  ,a  majority  of  all  the  stock,  adopted  supple- 
mentary articles,  whereby  the  name  of  the  corporation 
was  changed  to  that  of  the  defendant,  the  Richardson 
Investment  Company,  and  five  days  thereafter  the 
Secretary  of  State  issued  a  certificate  acknowledging 
the  filing  and  recording  of  such  additional  instrument. 

It  is  contended  by  appellants'  counsel  that  as  the 
contract  entered  into  between  the  plaintiffs  and  Shar- 
key was  never  recorded,  and  as  no  other  stockholder 
ever  knew  anything  about  such  agreement  until  this 
suit  was  instituted,  the  Richardson-Sharkey  Company 
was  an  innocent  purchaser  of  the  real  property;  that 
in  negotiating  such  sale  Sharkey  acted  adversely  for 
himself,  and  the  knowledge  he  had  of  such  trust, 
though  he  was  president  of  the  corporation,  is  not 
chargeable  to  it ;  that  as  between  the  appellants  and 
the  plaintiffs  the  failure  of  the  latter  to  secure  the 
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money  furnished  to  Sharkey  was  due  to  their  neglect 
to  have  the  contract  recorded,  and  the  loss  occasioned 
thereby  should  fall  on  them  rather  than  on  innocent 
third  persons  who  relied  upon  the  validity  of  the 
record  title,  and  for  these  reasons  an  error  was  com- 
mitted in  rendering  the  decree  herein. 

2,  3.  The  contract  entered  into  by  the  plaintiffs  and 
Sharkey  was  neither  sealed,  witnessed  nor  acknowl- 
edged, and  if  it  had  been  recorded,  no  notice  would 
have  been  imparted.  It  is  reasonable  to  suppose  that 
the  declaration  "of  trust  which  Sharkey  was  to  have 
made  when  he  secured  the  title  to  the  land  would  have 
been  executed  with  such  formalities  as  to  entitle  it  to 
be  recorded.  The  recognition  of  the  plaintiflFs'  right 
in  the  premises  never  having  been  legally  made  by 
Sharkey,  they  cannot  properly  be  accused  of  any 
neglect  in  failing  to  give  notice  of  the  trust  which 
should  have  been  charged  upon  the  land. 

4.  The  general  rule,  deduced  from  the  presumption 
that  official  duty  will  be  regularly  performed,  is  that 
notice  given  to  the  president  or  other  manager  of  a 
corporation  is  notice  to  it  This  precept  is  usually 
subject  to  the  exception  that  when  such  officer  acts  for. 
himself  and  adversely  to  the  corporation,  the  presumj)- 
tion  referred  to  cannot  reasonably  be  indulged  that 
he  would  voluntarily  inform  his  principal  of  any  fact 
tending  to  disparage  the  title  or  to  diminish  the  inter- 
est which  he  would  seek  to  establish  to  his  own  ad- 
vantage, and  in  such  case  the  knowledge  he  possesses 
cannot  be  imputed  to  the  corporation:  1  Am.  &  Eng. 
Ency.  Law  (2  ed.),  1145 ;  10  Cyc.  1063 ;  Angell  &  Ames, 
Corp.,  §  308 ;  Clark  &  Marshall,  Corp.,  p.  2207.  In  a 
note  to  the  case  of  Bookhouse  v.  Union  Publishing  Co., 
2  L.  E.  A,  (N.  S.)  993,  996,  in  referring  to  two  qualifi- 
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cations  of  the  deviation  from  the  general  rale,  it  is 
said: 

**(1)  That  the  exception  does  not  apply  when  the 
officer  of  the  corporation,  though  he  acts  for  himself 
or  a  third  person,  is  also  the  sole  representative  of  the 
corporation  in  the  transaction.  TMs  qualification,  as 
applied  hy  the  cases,  is  not  at  all  dependent  upon  the 
question  whether  or  not  the  corporation .  would  he 
benefited  by  the  transaction  as  a  whole,  if  the  knowl-, 
edge  possessed  by  its  officer  were  held  not  to  be  charge- 
able to  it.  (2)  That  the  exception  does  not  apply 
where  the  corporation,  if  it  were  held  not  to  be  charge- 
able with  notice  of  the  fraud  of  its  officer,  would,  as  a 
result  of  the  whole  transaction,  be  in  a  better  position 
than  if  the  transaction  had  never  taken  place." 

5.  Assuming,  without  deciding,  that  the  Richardson 
Investment  Company  had  no  knowledge  of  the  contract 
entered  into  by  Sharkey  and  the  plaintiffs,  whereby  a 
trust  was  to  have  been  charged  upon  the  land  in  their 
favor,  and  that  notice  thereof  cannot  be  imputed  to  the 
corporation,  a  court  of  equity  will  brush  aside  the  sev- 
eral transfers  and  look  through  the  whole  transaction 
when  such  course  can  be  pursued  without  injury  to 
innocent  parties.  It  will  not  be  presumed  that  Shar- 
key intended  to  commit  a  wrong  when  he  agreed  with 
Richardson  to  transfer  on  the  latter 's  account  an  un- 
divided half  interest  in  the  land  to  the  corporation, 
and  hence  it  must  be  taken  for  granted  that  he  was 
dealing  only  with  his  own  moiety  in  the  premises.  It 
will  be  kept  in  mind  that  he  conveyed  to  the  corpora- 
tion the  entire  real  property  and  also  assigned  to  it  the 
sums  of  money  due  and  to  mature  on  contracts  he  had 
made  for  the  sale  of  parts  of  the  land.  As  he  received 
for  the  estate  and  choses  in  action  thus  granted  and 
transferred  corporate  stock  of  the  par  value  of  $10,000, 
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such  proportional  part  of  the  capital  equitably  belongs 
to  the  plaintiffs. 

6.  The  testimony  shows  that  prior  to  the  trial  herein, 
Sharkey  had  transferred  this  block  of  stock,  and  that 
Richardson  held  nearly  all  of  it.  A  careful  examina- 
tion of  the  transcript  of  the  testimony  fails  to  show 
that  he  paid  any  consideration  for  this  stock.  It  was 
incumbent  upon  him  to  establish  that  fact,  but,  having 
failed  in  this  respect,  it  must  be  taken  for  granted  that 
he  was  not  an  innocent  purchaser  thereof.  In  the 
notes  to  the  case  of  Hagerman  v.  Bucha/nan,  14  Am. 
St.  Rep.  732,  748,  it  is  said : 

**As  a  voluntary  transfer  must  either  be  enforced  or 
disregarded,  according  to  the  intent  which  must  be  im- 
puted to  the  grantor  at  the  time  it  was  executed,  it  is 
of  the  utmost  importance  to  ascertain  from  what  cir- 
cumstances the  fraudulent  intent  should  or  should  not 
be  presumed.  If  the  grantor  is  at  the  time  financially 
embarrassed,  if  there  are  judgments  rendered  or  ac- 
tions pending  against  him  or  suits  threatened,  his  vol- 
untary conveyance  is  unquestionably  fraudulent  and 
void  as  against  creditors.*' 

It  appears  from  the  evidence  that  at  one  time  Shar- 
key was  wealthy,  but  his  money  being  invested  in  sub- 
urban real  property,  and  sales  thereof  having  tempo- 
rarily declined,  he  became  financially  embarrassed,  so 
much  so  that  several  suits  were  instituted  against  him 
and  he  was  seemingly  compelled  to  resort  to  expedients 
which  in  prosperous  times  he  would  have  scorned.  We 
conclude,  therefore,  that  the  last  transfer  by  Sharkey 
to  Richardson  of  such  stock  was  fraudulent  and  void  as 
against  the  plaintiffs. 

7.  The  trial  court  decreed  that  upon  the  payment  by 
the  defendants  to  the  plaintiflfs  of  $9,075.72,  the  re- 
mainder due,  with  interest,  all  the  real  property  in- 
volved herein  should  be  discharged  from  the  trust,  but 
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if  the  former  failed  in  this  respect,  the  latter  should 
have  a  lien  on  an  undivided  one  half  of  the  premises  as 
security  for  the  payment  of  that  amount,  free  from 
any  encumbrances  created  or  suffered  by  either  of  the 
defendants,  but  no  time  was  specified  within  which  the 
payment  was  to  be  made.  This  part  of  the  determina- 
tion will  be  modified  so  as  to  allow  60  days  from  the 
entry  of  the  mandate  in  that  court  in  which  to  raise 
that  amount  of  money,  and  if  it  is  not  paid  within  that 
time,  this  decree  shall  stand  as  and  for  a  conveyance 
to  the  plaintiffs  of  an  undivided  one  half  of  all  the  real 
property  involved  and  also  all  interests  of  the  defend- 
ants therein  as  of  April  23,  1910,  when  the  deed  was 
executed  to  the  Richardson-Sharkey  Company. 

8.  In  preparing  the  decree  several  lots  were  inad- 
vertently included,  which  should  not  have  been  so 
listed,  and  this  error  must  be  corrected  in  the  mandate. 
As  no  provision  was  made  in  the  decree  that  the  plain- 
tiffs upon  receiving  the  amount  of  money  awarded 
them,  or  in  default  thereof  by  taking  title  to  an  un- 
divided half  of  the  premises,  should  convey  to  the  de- 
fendant corporation  the  interest  which  they  hold  by 
deed  as  security  in  the  Waverleigh  Heights  lots,  an- 
other alteration  must  be  made  to  that  effect.  With 
these  modifications  the  decree  complained  of  should  be 
affirmed ;  and  it  is  so  ordered. 

The  changes  that  have  been  indicated  are  not  con- 
sidered of  sufficient  importance  to  entitle  the  appel- 
lants to  their  costs  in  this  court. 

Modified  and  Affirmed. 
Further  Modified  and  Rehearing  Denied. 

Mr.  Justice  Burnett,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Benson  concur. 
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Modified  and  rehearing  denied  May  25,  1915. 

On  Petition  fob  Beheabinq. 

(147  Pae.  1199.) 

Opinion  by  Mb.  Chief  Justice  Moobb. 

In  a  petition  for  a  rehearing  attention  is  called  to  a 
clause  in  the  original  opinion  wherein  it  is  stated  that, 
unless  the  sum  of  money  awarded  the  plaintiffs  is  paid 
them  within  60  days  from  the  entry  of  the  mandate  in 
the  lower  court,  the  decree  appealed  from  would  stand 
as  and  for  a  conveyance  to  the  plaintiffs  of  an  un- 
divided one  half  of  all  the  real  property  involved,  in- 
cluding all  interests  therein  of  the  defendants  as  of 
April  23, 1910,  when  the  deed  was  executed  to  the  Rich- 
ardson-Sharkey Company.  It  is  asserted  that,  prior 
to  the  commencement  of  this  suit,  many  tracts  of  the 
land  referred  to  were  sold  and  conveyed  to  innocent 
purchasers,  who  would  sustain  loss  if  a  lien  were  im- 
pressed upon  the  real  property  which  they  purchased 
from  the  corporation  last  named  and  from  its  succes- 
sor, the  Richardson  Investment  Company.  In  answer 
to  this  contention  it  is  sufficient  to  state  that  such,  pur- 
chasers were  not  parties  to  this  suit,  and  the  decree 
rendered  herein  can  have  no  binding  force  as  to  them. 
When  the  decree  is  undertaken  to  be  enforced  against 
such  persons,  they  will  undoubtedly  be  given  an  oppor- 
tunity to  show  that  they  were  innocent  purchasers,  for 
a  valuable  consideration,  and  without  notice  of  the 
plaintiffs'  equity  in  the  real  property.  It  is  main- 
tained that  an  error  was  committed  by  this  court  in 
determining  it  was  Richardson's  duty  to  allege  and 
prove  that  he  paid  a  valuable  and  adequate  considera- 
tion for  an  assignment  of  the  remainder  of  Sharkey's 
corporate  stock,  since  the  bona  fides  of  the  transfer 
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was  not  challenged  in  the  complaint.    The  complaint 
was  framed  on  tiie  theory  that  Bichardson  was  in  fact 
the  corporation,  though  a  few  other  persons  held  sto(& 
which  he  had  purchased  in  order  to  enahle  them  to 
qualify  as  directors,  so  as  to  vote  as  he  commanded  in 
all  matters  pertaining  to  the  management  of  the  cor- 
poration.   Sharkey  was  in  equity  a  trustee,  and  held 
one  half  of  the  corporate  stock  for  the  plaintiffs :  Bis- 
bee  V.  Mackay,  215  Mass.  21  (102  N.  E.  327).    It  ap- 
pears from  the  petition  for  a  rehearing  that  Richard- 
son controls  this  block  of  stock,  having  purchased  it 
and  paid  therefor  a  valuable  consideration,  a  fact 
which  was  not  disclosed  at  the  trial.    Such  evidence  of 
corporate  indebtedness  having  been  obtained  directly 
from  the  trustee  by  Richardson,  his  ownership  thereof 
can  be  protected  only  by  aflSrmatively  showing  he  was 
not  chargeable  with  notice  of  the  fact  that  the  stock 
equitably  belonged  to  the  plaintiffs  and  that  Sharkey 
was  disposing  of  it  in  breach  of  the  trust :  Cook,  Stock 
and  Stockholders   (3  ed.),  §  325.    In  preparing  the 
complaint  in  the  case  at  bar  the  plaintiffs'  counsel 
evidently   were  not   aware  *  of   the   transfer   of   the 
remainder  of  Sharkey's  stock  to  Richardson,  and  the 
initiatory  pleading  should  be  treated  as  a  bill  for  a 
discovery,  requiring  Richardson  to  set  forth  in  his 
answer  the  nature  and  extent  of  his  title  and  to  sub- 
stantiate such  averment  by  evidence  that  he  had  paid 
an  adequate  and  valuable  consideration  for  the  stock 
without  knowledge  or  notice  of  any  rights  of  the  plain- 
tiffs thereto.     In  speaking  of  that  which  is  put  forth 
by  the  party  proceeded  against  as  a  reason  in  law  or 
fact  why  the  plaintiff  should  not  recover  what  he  seeks, 
a  text- writer,  touching  particularly  upon  the  subject  of 
a  bona  fide  purchaser,  remarks:  ** Unless  the  facts  ap- 
pear on  the  face  of  the  complaint,  so  as  to  permit  a 
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demurrer,  there  can  be  no  doubt  that  in  the  new  sys- 
tem, as  well  as  in  the  old,  the  defense  must  be  pleaded, 
in  order  to  be  available'':  2  Pomeroy,  Eq.  Jur.  (3  ed.), 
§  784.  It  was  stipulated  by  counsel  for  the  respective 
parties  that  a  clause  in  the  former  opinion  should  be 
amended,  so  as  to  require  the  plaintiffs,  upon  receiving 
the  sum  of  money  awarded  therein,  or  in  default 
thereof  by  taking  an  undivided  one  half  of  the  prem- 
ises, to  convey  to  the  defendant  Sharkey  the  interest 
which  they  held  by  deed  as  security  in  the  Waverleigh 
Heights  lots.  As  thus  modified,  the  original  opinion 
is  adhered  to,  and  the  petition  for  rehearing  denied. 

Modified  and  Beheabing  Denied. 


Argued  April  1,  modified  April  20,  rehearing  denied  May  25,  1915. 

TOOMEY  V.  CASEY. 

(147  Pac.  920.     See,  also,  72  Or.  290,  142  Pac.  621.) 

Account — ^Evidence — CkMit  of  Building. 

1.  In  an  action  for  an  accounting  under  an  agreement  to  divide 
the  cost  of  a  building  erected  on  premises  leased  hj  the  parties  to  the 
contract,  opinion  evidence  introduced  with  consent  of  the  parties — 
defendant's  evidence  being  discarded  because  he  had  fraudulentljr 
raised  receipts  for  money  paid  to  inflate  the  cost  of  the  building 
— considered,  and  the  cost  of  the  building  determined. 

Appeal  and  Error — ^Review — ^Action  in  Lower  Court. 

2.  Wh§re,  in  an  action  for  an  accounting  under  an  agreement  "^o 
divide  the  cost  of  erecting  a  building,  an  architect  was  by  conseii'fc 
appointed  to  determine  the  actual  cost  of  erection,  and  defendan'b'B 
motion  for  an  order  to  allow  the  introduction  of  evidence,  if  appraise- 
ment was  unsatisfactory,  was  denied,  the  court  on  appeal  cannot   re- 
view the  denial  of  the  motion;  defendant  not  appearing  at  the  hei^r^ 
ing   at  which   the   witness   gave   his   testimony,   and  no   offer  beiia.^ 
made  to  introduce  other  evidence,  though  the  court  had  no  pomrea 
to  make  the  testimony  of  the  architect  final. 

From  Multnomah :  Gbobge  N.  Davis,  Judge. 
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Department  2.    Statement  by  Mb.  Chief  Justice 

MOOBE. 

This  is  a  suit  by  J.  M.  Toomey  against  J.  D.  Casey 
to  vacate  a  settlement  of  their  reciprocal  demands  and 
also  to  surcharge  the  plaintiff's  acconnt.    It  is  alleged 
in  the  complaint  in  effect  that,  in  consideration  of  the 
plaintiff's  agreement  to  erect  a  building  on  lots  6  and 
7  in  block  37  in  Couch's  Addition  to  the  City  of  Port- 
land, the  owners  of  the  premises  executed  to  him  a 
lease  thereof,  August  14,  1908,  for  a  term  of  25  years, 
for  which  he  stipulated  to  pay  a  monthly  rental ;  that 
soon  after  the  lease  was  made  the  plaintiff  orally 
agreed  to  convey  an  undivided  one  half  of  the  lease- 
hold interest  to  the  defendant,  who,  in  consideration 
thereof,  undertook  to  become  equally  bound  by  all  the 
terms  of  the  demise,  whereupon  he  entered  into  joint 
possession  of  the  premises  with  the  plaintiff,  and  on 
March  16, 1909,  the  agreement  was  reduced  to  writing, 
subscribed  by  the  parties,  and  duly  recorded ;  that  pur- 
suant to  the  terms  of  the  lease  the  parties  hereto 
erected  on  the  premises  a  building,  expending  in  its 
construction,   equipment,   furnishing  and   in   paying 
rent,  taxes,  insurance,  etc.,  $79,742.40,  and  there  re- 
nnains  due  on  his  half  thereof  ^25,344.96;   that  on 
November  11, 1910,  the  plaintiff  and  the  defendant  at- 
tempted  to   settle   such   indebtedness,   but  by   their 
mutual  mistake  many  items  of  the  account  were  in- 
advertently omitted;  and  that  the  plaintiff  has  no 
si>eedy  or  adequate  remedy  at  law. 

The  answer  denied  some  of  the  averments  of  the 
complaint,  and  for  a  further  defense  alleged  substan- 
tially that  the  settlement  referred  to  was  fairly  made 
and  fully  understood  by  each  party,  and  the  plaintiff 
oug'ht  to  be  and  is  estopped  thereby.  For  a  second  de- 
fense it  is  averred  in  effect  that  on  March  1,  1910, 
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when  the  building  was  fully  completed,  the  plaintiff,  in 
consideration  of  having  the  use  of  tha  entire  structure, 
agreed  to  pay  the  defendant  as  his  share  of  the  rent 
$600  a  month,  and  pursuant  to  such  contract  the  plain- 
tiff and  his  tenants  occupied  the  premises  until  Sep- 
tember 14, 1910,  whereby  there  became  due  the  defend- 
ant $3,900,  which,  with  the  sums  of  money  theretofore 
paid  by  him  on  account  of  the  erection  of  the  building, 
amounted  to  $21,800,  and  he  has  overpaid  his  share  of 
the  construction  and  other  expenses  to  the  extent  of 
$4,000,  which  sum  he  is  entitled  to  recover  from  the 
plaintiff. 

The  reply  denied  the  allegations  of  new  matter  in 
the  answer,  and,  as  the  issues  required  the  examination 
of  a  long  and  complicated  account,  the  cause  was  re- 
ferred. From  the  testimony  taken  by  the  referee  the 
court  was  unable  to  determine  the  original  cost  of  the 
building,  and  with  the  consent  of  counsel  for  the  re- 
spective parties  appointed  Oscar  W.  Home,  an  archi- 
tect, to  ascertain  that  fact,  and  upon  his  testimony,  in 
connection  with  other  evidence,  a  finding  was  made 
that  the  entire  sum  of  money  expended  in  the  structure 
was  $32,768.39 ;  that  the  plaintiff  had  also  paid  rents, 
taxes,  insurance  and  laid  out  for  furniture,  equipment, 
etc.,  the  further  sum  of  $13,806.92,  aggregating  $46,- 
575.31,  one  half  of  which  sum,  or  $23,287.65,  was 
chargeable  to  the  defendant,  who  was  entitled  to 
credits  on  account  thereof  amounting  to  $20,460.90, 
thereby  leaving  due  from  him  to  the  plaintiff  $2,826.75. 
A  decree  having  been  rendered  in  accordance  with  such 
findings,  the  defendant  appeals. 

Modified.    Reheabing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu 
ment  by  Mr.  Leroy  Lomax. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  O.  Shulason. 

Opinion  by  Mb.  Chief  Justice  Moobe. 

1.  The  plaintiff  evidently  intended  to  compel  the 
defendant  to  pay,  as  his  half  of  the  expenses  claimed  to 
have  been  incurred,  more  than  the  entire  cost  of  the 
btiilding,  equipment,  furnishings,  etc.,  for  in  the  origi- 
nal complaint  he  set  forth  as  items  of  the  account 
demands  for  sums  of  money  which,  in  many  instances, 
were  more  than  twice  the  amounts  that  he  had  paid. 
As  a  witness  in  his  own  behalf  he  was  examined  by  his 
counsel  with  respect  to  each  item  in  regular  order  as 
set  out  in  the  primary  pleading,  and  testified  that  he 
had  paid  the  sum  of  money  so  stated.    In  order,  ap> 
parently,  to  substantiate  such  testimony,  and  in  cor- 
roboration   thereof,    he    identified    and    there    were 
received  in  evidence  receipted  bills  tending  to  show 
the  payment  of  sums  of  money  by  him,  and  checks  is- 
sned  to  other  persons  on  banks,  which  had  paid  and 
canceled  such  orders,  returning  them  to  him.    After 
his  testimony  had  been  given,  the  further  hearing  of 
the  cause  was  postponed  for  a  few  days,  during  which 
time  the  defendant's  counsel  interviewed  many  of  the 
persons  and  firms  who,  or  the  agents  of  corporations 
i^hich,  had  signed  the  bills  or  indorsed  the  checks  men- 
tioned, and  in  many  instances  it  was  found  that,  after 
getting    possession    of    these    papers,    the    plaintiff 
changed  them  by  raising  the  amounts.    His  plan  of 
altering  receipted  bills  is  illustrated  by  the  claim  of 
Albert  J.  Capron,  who  furnished  builders'  material; 
the   demand  therefor,  omitting  the  dates  when  the 
g-oods  were  severally  delivered,  being  $10.80,  to  the  left 
of  ^which  the  figure  3  was  written;  $7.20,  changed  to 
$107.20;  $4.40  to  $404.40;  $178  not  altered;  and  $26.90 
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changed  to  $226.90;  and  the  total,  $227.30,  made  to 
read  $1,227.30,  thereby  raising  the  amount  $1,000. 

A  check  drawn  by  Toomey  on  the  Portland  Trust 
Company  of  Oregon,  payable  to  the  order  of  J.  H. 
Bader,  for  $75,  was  altered  by  the  plaintiff,  after  it 
had  been  paid  and  returned  to  him,  by  prefixing  to  the 
figures  *  *  75  "  the  figure  *  *  2,  ^ '  and  by  writing  the  words 
*'Two  Hundred"  before  the  words  ''Seventy-five  and 
no/100  Dollars,"  thereby  raising  the  amount  $200. 
From  an  examination  of  this  check  it  would  seem  that 
in  issuing  it  the  plaintiff  purposely  wrote  the  words 
''Seventy-Five"  to  the  right  and  near  the  printed 
word  "Dollars,"  so  as  to  leave  space  to  the  left  for 
inserting  the  words  "Two  Hundred"  or  som-*  other 
phrase  when  the  order  was  canceled  and  returned.  An 
inspection  of  several  other  checks  that  were  raised  ex- 
hibits the  same  manifest  pe.^uliarity. 

A  receipt  given  to  the  plaintiff  December  12,  1909, 
by  William  Vaetz  for  $15,000.65,  for  brick  furnished 

■ 

for  the  building  and  mason  work  performed  thereon, 
was  received  in  evidence  to  establish  a  claim  for  one 
half  that  sum  against  the  defendant,  when  it  was  con- 
clusively proved  at  the  trial  that  such  demand,  which 
was  set  forth  in  the  complaint,  comprised  charges  also 
set  out  in  that  pleading,  thereby  duplicating  the  items. 
It  is  unnecessary  to  set  forth  the  substance  of  any 
more  of  these  writings  which  were  changed  by  the 
plaintiff.  As  an  excuse  for  their  alteration,  he  testi- 
fied on  rebuttal  that  in  many  cases  he  paid  further 
sums  than  indicated  by  the  receipts  and  checks,  and 
in  order  properly  to  keep  an  account  of  the  money  thus 
expended  he  raised  the  figures  so  as  to  correspond 
with  the  cash  actually  paid  out.  The  trial  court  dis- 
regarded the  plaintiff's  evidence  in  every  particular, 
except  in  those  instances  in  which  the  testimony  of  the 
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original  claimant  substantiated  the  validity  of  the  re- 
spective demands.  In  order  to  determine  the  cost  of 
the  bnildingy  it  becomes  necessary  to  examine  with  care 
opinion  evidence  as  to  the  expense  reasonably  incurred 
in  the  structure.  The  architects  who  prepared  the 
plans  and  specifications  of  the  building  estimated  that 
its  original  cost  was  $35,500. 

Charles  W.  Ertz,  an  architect  who  was  employed  by 
the  defendant  for  that  purpose,  carefully  inspected  the 
building  and  testified  that,  without  including  the  en- 
tire foundation,  a  part  of  which  wall  originally  sup- 
ported an  old  structure,  the  expense  incurred  in 
putting  up  the  building  was  $23,010.40,  giving  a  de- 
tailed statement  of  the  cost  of  many  items  which 
composed  that  total. 

J.  N.  McNeil,  another  architect,  who  assisted  Ertz 
in  making  an  examination  of  the  building,  corroborates 
that  witness  in  respect  to  the  cost  of  the  structure, 
saying  that  the  only  items  omitted  were  the  calcimining 
of  the  rooms,  plastering  the  walls,  and  plumbing.  In 
referring  to  the  estimate  thus  made  McNeil  testified : 

**  We  arrived  at  those  figures  just  as  though  we  had 
estimated  the  building  to  take  the  contract.  We  would 
have  done  it  on  that  basis." 

Not  being  satisfied  with  either  of  the  estimates  thus 
given,  the  court  suggested  to  counsel  the  advisability 
of  appointing  a  disinterested  architect  to  make  an  in- 
dependent valuation  of  the  cost  of  the  structure,  to 
Tvhich  proposition  both  counsel  originally  acceded. 
After  Oscar  W.  Home  had  been  selected  for  that  pur- 
pose, the  court  was  requested  to  make  an  order  allow- 
ing either  attorney,  if  dissatisfied  with  the  appraise- 
ment thus  to  be  made,  to  introduce  other  evidence  upon 
the  subject;  but  the  application  was  denied.  When 
Af r.  Home  had  performed  the  required  service,  the 
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court  notified  counsel  for  both  parties  that  the  archi- 
tect's testimony  would  be  taken;  but  defendant's  at- 
torney did  not  attend  the  hearing,  whereupon  the  wit- 
ness gave  the  value  as  hereinbefore  stated. 

2.  No  statute  exists  in  this  state  authorizing  a  court, 
in  a  case  of  this  kind,  to  compel  a  submission  of  an 
issue  of  the  value  of  property  to  an  expert  for  his 
determination,  or  to  coerce  the  parties  into  an  arbitra- 
tion. Though  the  order  requested  was  not  made,  the 
effect  of  the  court's  appointment  of  Mr.  Home  was  to 
open  the  cause  to  receive  further  testimony,  and  it 
was  incumbent  upon  defendant's  counsel  to  have 
cross-examined  the  architect  when  called,  and  if  his 
explanation  was  disappointing,  it  was  the  duty  of  such 
attorney  to  have  offered  to  produce  witnesses,  giving 
their  names,  and  to  have  stated  that,  if  they  were  per- 
mitted to  testify,  they  would  contradict  the  declara- 
tions made  upon  oath  by  Mr.  Home,  and  would  re- 
duce his  estimate  as  to  the  cost  of  the  structure.  By 
this  means  the  defendant's  counsel  could  have  brought 
up  for  consideration  the  court's  refusal  to  make  the 
requested  order,  which  action  he  now  insists  was  erro- 
neous. 

The  estimate  made  by  Mr.  Home  is  challenged  in 
several  particulars,  and  it  is  attempted  to  be  indicated 
by  argument  that  some  of  the  items  which  go  to  make 
up  the  total  cost  of  the  building  should  not  have  been 
included  in  his  appraisement  If  the  witness  had  been 
cross-examined  as  to  these  matters,  or  if  other  testi- 
mony had  been  offered  tending  to  contradict  him,  the 
questions  now  urged  would  be  less  difficult  to  solve. 

The  court,  considering  some  other  matters  herein- 
after mentioned  that  were  not  embraced  in  Mr. 
Home 's  estimate,  found  the  original  cost  of  the  build- 
ing to  have  been  $32,768.39.    Of  this  sum  the  archi- 
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tect's  statement  shows  the  contractor's  profit  should 
have  been  $2,722.23.  It  appears  from  the  transcript 
that  William  Vaetz  had  general  charge  of  the  brick- 
work, cement  and  masonry,  and  that  he  performed  the 
service,  not  as  a  contractor,  but  as  a  day  laborer.  This 
item  must  therefore  be  excluded. 

As  a  part  of  the  cost  of  the  building  Mr.  Home  esti- 
mated the  architect's  fees  for  preparing  plans  and 
specifications  to  have  been  $1,796.67.  The  receipted 
bill  of  Whidden  &  Lewis  for  the  performance  of  that 
service  was  only  $750,  and  hence  a  further  reduction 
of  $1,046.67  must  be  made.  As  a  part  of  the  cost  of 
the  structure  he  estimated  the  salary  of  a  superin- 
tendent to  have  been  $800.  The  transcript  shows  that 
N.  Lougenbaugh  performed  that  service,  for  which  he 
was  paid  only  $420,  as  appears  by  his  receipts  which 
were  offered  in  evidence.  A  further  diminution  must 
be  made  of  $380. 

The  testimony  given  by  My.  Home  as  to  the  entire 
cost  of  the  building  did  not  include  heating  and  plumb- 
ing.   When  his  testimony  was  concluded,  the  court 
remarked  that  since  the  worth  of  an  excavation  on  the 
premises,  which  cellar  was  enlarged,  and  the  value  of 
some  bricks  in  an  old  wall,  that  was  incorporated  into 
the  new  structure,  had  not  been  taken  into  account  in 
making  up  the  estimate,  allowances  for  these  items 
n^ould  be  made.    As  the  ultimate  cost  of  the  building 
as  found  by  the  court  was  determined  to  have  been 
$32,768.39,  instead  of  $31,741.29,  the  sum  estimated  by 
tlie  architect,  though  the  items  from  which  such  conclu- 
sion is  arrived  at  are  not  stated,  it  will  be  assumed 
that  the  value  of  the  plumbing  and  heating  exceeded 
the  worth  of  the  excavation  and  of  the  value  of  the 
bricks  to  the  extent  of  the  difference  between  the  cost 
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of  the  structure  as  found  by  the  court  and  the  estimate 
as  made  by  Mr,  Home,  or  $1,027.10. 

Deducting  from  $46,575.31,  the  entire  cost  of  the 
building  and  the  sums  of  money  paid  out  for  rent, 
taxes,  insurance,  furniture,  etc.,  as  found  by  the  court, 
the  sum  of  $4,148.90  on  account  of  the  excess  in  the 
estimate  as  to  the  contractor's  profit,  the  architect's 
fees,  and  the  superintendent's  salary,  there  remains  as 
the  ultimate  expense  incurred  for  the  purposes  stated , 
$42,426.41,  one  half  of  which,  or  $21,213.20,  is  properly 
chargeable  to  the  defendant  and  on  account  of  which 
he  has  paid  $20,460.90,  as  further  found  by  the  court, 
thereby  leaving  due  the  plaintiff  $752.30. 

The  decree  will  therefore  be  modified,  and  the  plain- 
tiff awarded  a  recovery  against  the  defendant  of  the 
remainder  last  stated. 

Modified.    Beheabinq  Denied. 

Mr.  Justice  Bean,  Mb.  Justice  Eakik  and  Mb.  Jus- 
tice Habbis  concur. 


Argued  May  5,  affirmed  May  25,  1915. 

CHORD  V.  HUBER. 

(148  Pac.  1128.) 

Quieting  Title — ^Blgbt  to  Belief —FoaseBslon  of  Plaintiff. 

1.  A  party  out  of  possession  of  land  cannot  maintain  a  suit  to 
quiet  title  against  one  in  actual  possession  under  Section  516,  L.  0.  L-r 
authorizing  any  person  claiming  an  interest  in  real  estate  not  in 
the  actual  possession  of  another  to  bring  an  action  against  anyone 
claiming  an  adverse  interest  therein  to  have  the  adverse  claims  de- 
termined. 

[As  to  suits  to  remove  clouds  on  title,  see  notes  in  67  Aul  Dec. 
110;  45  Am.  St.  Rep.  373.  As  to  necessity  that  plaintiff  in  sneh 
action  allege  title  or  possession  at  time  of  eommencement  of 
suit,  see  note  in  Ann.  Gas.  1913D,  386.] 
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From  Baker:  Gustav  Anderson,  Judge. 

In  Banc.     Statement  by  Mb.  Justicje  McBride. 

This  is  a  suit  by  Eliza  Chord  against  F.  J.  Huber 
to  quiet  title  to  certain  real  estate  in  the  City  of  Baker. 
The  complaint  is  in  the  usual  form,  and  alleged  that 
plaintiff  was  in  possession  of  the  premises  at  the  com- 
mencement of  this  suit.  Defendant  answered  deny- 
ing plaintiff's  title  and  possession,  and  alleging  title 
in  fee  in  himself.  He  further  pleaded  adverse  posses- 
sion for  more  than  ten  years,  and  asked  aflSrmative 
relief,  but  subsequently  and  before  the  conclusion  of 
the  trial  obtained  leave,  without  objection,  to  file  an 
aflSrmative  answer  in  which  the  prayer  for  affirmative 
relief  was  eliminated.  The  court  dismissed  the  suit 
without  prejudice,  and  plaintiff  appeals.    Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  L.  Raatd, 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Clifford  (&  Correll,  with  an  oral  argument  by 
Mr.  Morton  D.  Clifford. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

The  evidence  is  clear  that  plaintiff  was  not  in  pos- 
session at  the  time  the  suit  was  begun,  but  that  defend- 
ant was  in  actual  possession,  although  the  question  of 
^ivhether  such  possession  had  been  held  adversely  for 
ten  years  is  debatable.  The  court  dismissed  the  suit 
for  the  reason  that  plaintiff  had  not  shown  possession 
at  the  commencement  of  the  suit  as  required  by  Sec- 
tion 516,  L.  0.  L.,  but  that  defendant  was  in  actual 
possession.  That  a  party  out  of  possession  cannot 
maintain  a  suit  to  quiet  title  against  one  in  actual 
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possession  is  clearly  established  in  this  state:  Edgar 
V.  Edgar,  26  Or.  65  (37  Pac.  73) ;  Moore  v.  Shofner, 
40  Or.  488  (67  Pac.  511) ;  Hendershott  v.  Sagsvold,  49 
Or.  592  (90  Pac.  1104).  The  case  of  State  v.  Warner 
Valley  Stock  Co.,  56  Or.  283  (106  Pac.  780,  108  Pac. 
861),  does  not  conflict  with  the  decision  above  cited 
as  the  latter  case  was  not  a  suit  to  quiet  title,  but  to 
have  canceled  certain  deeds  alleged  to  have  been  wrong- 
fully obtained  from  the  state  by  defendants.  In  that 
case  the  court  used  the  following  language,  which  is 
applicable  here : 

^*If  plaintiff  is  out  of  possession  and  his  remedy  by 
ejectment  is  adequate,  then  equity  will  not  entertain 
jurisdiction  to  remove  a  cloud,  but  there  are  many 
quia  timet  actions  in  which  the  remedy  at  law  is  not 
adequate,  and  of  which  equity  will  entertain  jurisdic- 
tion whether  plaintiff  is  in  or  out  of  possession. ' ' 

Here  there  can  be  no  question  as  to  the  adequacy 
of  plaintiff's  remedy  at  law  as  her  title  is  clearly 
shown  by  the  record. 

The  original  complaint  having  been  superseded  by 
the  amended  one,  and  therefore  being  no  longer  a  part 
of  the  record,  cannot  be  considered  as  a  waiver  of  the 
jurisdictional  question.  This  controversy  belongs  on 
the  law  side  of  the  court,  and  the  decree  of  the  Circuit 
Court  is  therefore  affirmed.  Affibmed. 


May,  1915.]  Stewart  v.  Ebpeldino.  309 


Argned  May  6,  reversed  May  25,  1915. 

STEWART  V.  ERPELDING. 

(148  Pac.  1129.) 

Injniietloii — arotindB — ^PraventloB  of  Ixr^{Mtr»Ue  Losb— Oomplaint. 

1.  In  an  action  to  restrain  the  removal  of  personalty  from  premises 
leased  to  defendants,  where  the  complaint  did  not  allege  that  the 
property  was  attached  to  the  realty,  or  that  the  proposed  manner 
of  removal  would  injure  either  the  realty  or  the  personalty,  an  al- 
legation of  irreparable  injury,  without  a  recital  of  any  facts  in- 
dicating a  probability  thereof,  being  a  mere  conclusion  of  law,  and 
the  insolvency  of  the  defendants  not  being  sufficient  of  itself  to 
show  that  the  removal  would  cause  irreparable  injury,  the  complaint 
failed  to  give  jurisdiction  in  equity. 

Injunction — Grounds— Preyemtloii  of  IireparaUo  Loss — Sufllciency  of 
Sndeinco. 

2.  In  an  action  to  restrain  the  removal  of  personalty  from  leased 
property,  evidence  held  insufficient  to  sustain  the  complaint  alleging 
the  necessity  of  an  injunction  to  prevent  irreparable  loss. 

From  Malheur :  Dalton  Bigqs^  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  R.  A.  Stewart  against  John  P. 
Erpelding  and  Peter  Kessler,  partners,  doing  busi- 
ness under  the  firm  name  and  style  of  Erpelding  & 
Kessler,  to  enjoin  the  removal  of  certain  personal 
property  from  a  building  in  Ontario,  Oregon,  formerly 
occupied  by  defendants  as  a  retail  liquor  saloon.  The 
complaint  alleges,  in  substance,  that  the  defendants, 
as  partners,  leased  from  plaintiff  a  building  in  Ontario, 
which  contained  certain  personal  property  consisting 
of  saloon  fixtures  and  furnishings,  which  are  enumer- 
ated; that  during  the  second  year  of  such  lease,  and 
at  the  time  of  commencing  this  suit,  defendants  were 
threatening  to  remove  said  personal  property  from 
said  building  without  authority  and  against  the  wish 
of  plaintiff ;  that  plaintiff  is  the  sole  owner  of  the  prop- 
erty, which  is  of  the  reasonable  value  of  $1,500,  and 
that,  if  removed,  it  will  be  greatly  injured  and  virtually 
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destroyed,  to  his  irreparable  damage  in  the  sum  of 
$1,500;  that  defendants  are  inpecunious  and  unable 
to  respond  in  damages.  The  defendant  Kessler  filed 
an  answer  which  denies  that  any  of  the  personal  prop- 
erty described  in  the  complaint  is  owned  by  plaintiff, 
and  alleges  affirmatively  that  he  is  the  sole  owner  and 
entitled  to  the  possession  thereof.  A  reply  being  filed, 
consisting  of  general  denials,  defendant  Kessler  moved 
for  a  dismissal  of  the  complaint  npon  the  ground  that 
the  same  did  not  state  any  fact  giving  a  court  of  equity 
jurisdiction  of  the  subject  matter.  This  motion  being 
denied,  the  cause  proceeded  to  trial,  and  from  a  decree 
in  favor  of  plaintiff,  defendant  Kessler  appeals. 

Bevebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  McQonagiU. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  E.  Lees. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

There  are  i^ome  22  assignments  of  error,  but  we  do 
not  deem  it  necessary,  to  consider  more  than  the  suflB- 
ciency  of  the  complaint  and  the  proof  in  support 
thereof. 

1.  The  complaint  does  not  state  facts  sufficient  to 
give  a  court  of  equity  jurisdiction.  There  is  no  fact 
alleged  which  shows  that  the  personal  property  is  in 
any  way  attached  to  the  realty,  or  that  the  proposed 
manner  of  removal  would  in  any  way  injure  either 
the  realty  or  the  personalty.  The  allegation  of  ir- 
reparable injury,  without  a  recital  of  any  facts  which 
would  indicate  the  probability  thereof,  is  a  mere  con- 
clusion of  law.    The  insolvency  of  the  defendants  is 
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not  of  itself  sufficient  to  invoke  the  intervention  of  a 
court  of  equity:  Parker  v.  Furlong,  37  Or.  251  (62 
Pac.  490). 

2.  But,  if  the  allegations  of  the  complaint  were  suffi- 
cienty  there  is  a  total  lack  of  evidence  to  sustain  them. 
There  is  not  a  syllable  of  testimony  as  to  the  possible 
injury  of  the  personal  property  in  such  removal,  nor 
is  there  a  particle  of  evidence  in  the  record  as  to  the 
financial  ability  of  the  defendants  or  either  of  them. 
The  entire  testimony  is  directed  to  the  question  of 
ownership  and  right  of  possession.  This  is  a  question 
with  which  w^  are  not  at  this  time  concerned.  The 
plaintiff  doubtless  has  a  remedy  for  the  recovery  of 
the  property,  if  it  be  his,  but  not  in  equity. 

It  follows  that  the  decree  must  be  reversed  and  the 
suit  dismissed ;  and  it  is  so  ordered. 

Bevebsed.    Suit  Dismissed. 


Argued  May  6,  affirmed  May  25,  1915. 

RICHEN  V.  DAVIS. 

(148  Pac.  1130.) 

Mines   and   Minerals — ^PnbUc   Mineral  Lands — Qnietlnsr   Title — IM' 
dence — ^Assessment  Work. 

1.  In  an  action  to  quiet  title  to  a  placer  mining  claim,  evidence 
held  to  show  that  the  work  of  clearing  brush  and  trees  therefrom, 
done  by  plaintiffs  the  year  prior  to  defendant's  relocation,  was  for 
the  purpose  of  enabling  the  claim  to  be  worked  by  dredging,  and  was 
tbercfore  assessment  work,  which  prevented  a  forfeiture  of  the 
claim. 

Mines  sad  Minerals — ^Public  Mineral  Lands — Qnieting  Title—Burden 
of  Proof — Forfeiture. 

2.  In  a  suit  to  quiet  title  to  a  placer  mining  claim  against  a 
junior  locator,  the  burden  is  on  the  junior  locator  to  show  failure 
by  the  senior  locator  to  do  the  annual  work  required  by  Revised 
Statutes  of  the  United  States,  Section  2324  (Comp.  Stats.  1913, 
§  4620). 
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Mines  aad  MbMnOs— PubUe  BCineiral  Lands— Forfoitnxe—BaBiimption 
of  Work. 

3.  Where  the  senior  locators  of  a  plaeer  mining  claim  had  resamed 
work  thereon  prior  to  the  relocation  of  the  claim,  the  land  was  not 
subject  to  relocation. 

Mines  and  Mtnerals— Public  Mineral  Landa— Forfeiture— Degree  of 

PXDOf. 

4.  To  establish  forfeiture  of  a  mining  claim,  it  most  be  shown 
by  clear  and  convincing  proof  that  the  former  locator  has  failed 
to  perform  the  work  or  make  the  improvements  required,  since  for- 
feitures are  not  favored. 

Bfines  aad  Minerals— PnbUc  BOneral  Lands — ^Forf Mtore— Besomption 
of  Work— Intervening  Claim. 

5.  Where  the  senior  locator  of  a  placer  mining  claim  had  failed 
to  do  the  required  assessment  work,  a  relocation  by  another,  who  also 
failed  to  do  the  work  for  a  succeeding  year,  does  not  terminate  the 
right  of  the  senior  locator  to  resume  work  thereon,  so  as  to  authorize 
a  third  person  to  relocate  the  claim  after  the  senior  locator  had 
done  the  assessment  work  for  a  succeeding  year,  since  it  is  only 
against  intervening  rights  that  a  resumption  of  work  on  a  mining 
claim  does  not  resuscitate  the  possessory  rights  of  the  claimant. 

[As  to  abandonment  or  forfeiture  of  mining  *claims,  see  note 
in  87  Am.  St  Rep.  403.] 

Mines  aad  Minerals— Public  Mlaeral  Laads— AsMssnusnt  WoA — Obar- 
acter  of  Work. 

6.  The  fact  that  the  claimant  of  a  placer  claim  fenced  it  and 
pastured  a  cow  thereon  and  cut  firewood  therefrom,  while  such  work 
cannot  be  counted  as  part  of  assessment  work,  does  not  defeat  the 
possessory  rights  of  the  claimant,  where  sufficient  mining  work  was 
done  thereon. 

From  Baker :  Gustav  Andebson,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  D.  E.  Bichen  and  Curtis  Haley 
against  Titus  E.  Davis,  to  quiet  title  to  an  unpatented 
mining  claim  covering  the  southeast  i/4  o^  the  south- 
east y^  of  the  southwest  l^  of  section  29,  township 
9  south,  range  37  east,  Willamette  Meridian,  contain- 
ing approximately  10  acres  of  placer  ground  near 
Sumpter,  Oregon.  The  Circuit  Court  rendered  a  de- 
cree in  favor  of  the  plaintiffs,  and  the  defendant  ap- 
peals. Affibmed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  L.  Rand. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  William  Smith,  Mr.  Morton  D.  Clifford  and  Mr. 
George  E.  Allen,  with  oral  arguments  by  Mr.  Smith 
and  Mr.  Clifford. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  plaintiffs  base  their  claim  to  the  mining  ground 
upon  a  location  made  April  27, 1905,  by  plaintiff  D.  E. 
Richen  and  one  Wm.  H.  Kitchen,  under  the  name  of 
the  Kentucky  Placer  Mining  Claim;  a  proper  record 
having  been  made  afterward.    The  rights  of  Kitchen 
under  the  location  have  since  been  acquired  and  are 
now  held  by  plaintiff  Haley.    The  defendant  claims 
the  ground  imder  a  location  as  a  placer  claim  made  by 
hina  June  26, 1914,  notice  of  which  was  duly  recorded. 
The  answer  admits  the  location  made  in  1905,  under 
which  the  plaintiffs  claim.    It  is  the  contention  of  de- 
fendant Davis  that  no  work  in  assistance  of  extracting 
the  mineral  from  the  ground  was  done  upon  the  prop- 
erty by  Richen  and  Kitchen  between  1905  and  1914, 
when  it  was  located  by  him.    He  states  that  no  work 
was   done  **to  my   satisfaction.*'    In   his   behalf   it 
is  asserted  that  the  clearing  of  brush  and  timber  oh 
the  premises  during  1913  was  for  the  purpose  of  ob- 
taining firewood,  and  that  the  only  use  made  of  the 
land  was  residing  upon  it  and  using  it  for  pasture. 
A-11  parties  admit  it  to  be  placer  ground  and  valuable 
for  mining  purposes.     The  main  question  for  deter- 
mination is :  Was  the  land  unappropriated  or  open  to 
relocation  when  Davis  attempted  to  relocate  it  June 
26,  1914,  or  had  the  claim  of  plaintiffs  been  kept  alive 
by  the  proper  amount  of  assessment  work  being  done 
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during  the  year  1913  or  before  defendant  posted  and 
recorded  his  notice? 

Placer  mining  claims  are  subject  to  entry  and  patent 
under  like  circumstances  and  conditions,  and  upon 
similar  proceedings,  as  are  provided  for  vein  or  lode 
claims;  but,  where  the  lands  have  been  previously 
surveyed  by  the  United  States,  the  entry  in  its  ex- 
terior limits  shall  conform  to  the  legal  subdivisions 
of  the  public  lands:  Section  2329,  U.  S.  Rev.  Stats. 
(Comp.  Stats.  1913,  §  4628;  3  Fed.  Stats.  Ann.  604). 
Local  rules  and  regulations  of  miners  and  state  stat- 
utes are  recognized  as  controlling  when  not  in  conflict 
with  laws  of  the  United  States,  subject  to  certain  re- 
quirements, among  which  are  the  following:  The 
location  must  be  distinctly  marked  on  the  ground  so 
that  its  boundaries  can  be  readily  traced.  On  each 
claim,  until  a  patent  has  been  issued  therefor,  not  less 
than  $100  worth  of  labor  shall  be  performed,  or  im- 
provements made  during  each  year.  Upon  failure  to 
comply  with  the  conditions  required — 

**the  claim  or  mine  upon  which  such  failure  occurred 
shall  be  open  to  relocation  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made,  provided 
that  the  original  locators,  their  heirs,  assigns  or  le^ral 
representatives,  have  not  resumed  work  upon  the  claim 
after  failure  and  before  such  location":  Section  2324, 
U.  S.  Rev.  Stats.  (Comp.  Stats.  1913,  §4620;  3  Fed. 
Stats.  Ann.  600). 

It  is  claimed  that,  in  fulfillment  of  the  requirements 
of  the  last-named  section,  the  plaintiffs  performed 
the  requisite  amount  of  labor  during  the  year  1913, 
and  were  at.  work  upon  the  claim  at  the  time  Davis 
attempted  to  make  his  entry.  The  proof  submitted 
fairly  substantiates  this  claim  of  plaintiffs.  It  seems 
that,  for  several  years  after  the  location  in  1905,  in- 
terest in  mining  was  at  a  low  ebb,  and  but  little  ^work 


May,  1915.]  Richen  v.  Davis.  315 

■^ — 

was  done  on  the  claim.  In  recent  years  the  Powder 
Biver  Dredge  Company  has  been  operating  a  dredge 
in  the  immediate  vicinity  of  the  premises  in  contro- 
versy. The  officers  of  the  company  drilled  seven  holes 
to  bedrock  near  the  line  of  this  ground  in  order  to 
prospect  the  same,  and  imparted  to  Mrs.  Richen,  who 
appears  to  be  the  moving  spirit  on  the  plaintiff's  side, 
the  information  that,  to  dredge  the  claim  and  obtain 
the  gold,  it  would  be  necessary,  first,  to  clear  away 
the  timber,  brush  and  coarse  debris  thereon.  The 
land  is  comparatively  level,  having  a  fall  of  only  1 
per  cent;  too  flat  for  successful  hydraulic  mining.  The 
evidence  shows  that  plaintiffs  had  peaceable  posses- 
sion, and  that  the  following  work  was  done  in  good 
faith  by  them  during  the  year  1913 : 

William  Baker  worked  14  days,  for  which  he 

received   $  42  00 

Fitchner  worked  in  April  and  May  20  00 

Fitchner  worked  16  days  in  the  fall 40  00 

Mose  Smith,  December  31st 3  00 

Mrs.  Bichen,  24^/^  days  and  some  nights  at 

$1.25 30  70 

Making  a  total  shown  by  the  evidence $135  70 

1.  The  above  was  for  the  purpose  of  preparing  the 
ground  for  dredging  and  extracting  the  mineral.  Con- 
siderable labor  was  also  performed  by  them  during 
the  early  part  of  1914,  before  defendant  initiated  his 
claim.  It  is  shown  that  the  work  performed  in  1913 
was  worth  more  than  the  estimated  cost;  that  about 
iy2  acres  of  the  land  was  cleared;  and  that  the  same 
was  worth  from  $125  to  $175  per  acre.  Some  land 
in  that  district,  somewhat  similar,  has  been  cleared  at 
an  expense  of  $200  per  acre.  Defendant  does  not 
deny  that  work  was  done  on  the  claim  during  the  time 
mentioned,  but  asserts  that  it  was  not  mining  work. 
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This  allegatioii  he  has  failed  to  establish.  On  the  other 
handy  the  evidence  preponderates  in  favor  of  the  fact 
that  the  more  profitable  and  practical  way  of  extract- 
ing the  mineral  is  by  means  of  a  dredge,  and  that,  in 
order  to  do  so,  it  is  absolutely  necessary  to  clear 
off  the  brash  and  timber.  It  appears  that  a  portion 
of  the  land  was  covered  with  a  thick  growth  of  brushy 
some  larger  timber,  and  considerable  debris  whicli 
had  been  deposited  by  the  river  during  high  water. 
In  his  evidence  defendant  pictures  the  open  land,  and 
minimizes  the  brush,  timber  and  debris  formerly  on 
the  claim.  He  asserts  that  the  brash  was  only  cnt 
away  to  make  room  for  the  ax  in  cutting  the  timber 
for  firewood,  but  the  evidence  shows  otherwise.  What 
we  deem  a  fair  statement  comes  from  one  of  the  de- 
fendant's witnesses,  Mr.  S.  S.  Terrill,  to  the  effect  that 
4%  or  5  acres,  about  half  of  the  tract,  were  originally 
in  brash,  and  now  only  1  or  1%  acres;  that  they  cut 
the  brush  ** tolerable  clean**  during  the  last  few  years. 
It  is  evident  that  more  than  $100  worth  of  labor  has 
been  bestowed  in  reducing  the  acreage  of  brush  and 
timber. 

2.  Davis  undertook  to  make  a  relocation  of  the  claim^ 
and  it  devolves  upon  him  to  show  that  the  rights  of 
the  prior  locators,  Mrs.  Richen  and  the  assignee  of 
Kitchen,  have  expired  by  abandonment,  forfeiture, 
or  for  other  causes:  27  Cyc.  601.  This  burden  he 
assumed  in  this  case,  but  failed  to  support  his  claim 
by  proof. 

3.  It  is  shown  on  the  part  of  plaintiffs  that  the 
ground  was  appropriated  on  June  26,  1914.  Mrs. 
Richen  and  Haley  being  at  work  on  the  claim  at  that 
time,  the  land  was  not  then  subject  to  relocation: 
Bishop  V.  Baisley,  28  Or.  119  (41  Pac.  936),  and  cases 
there  cited. 
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4.  In  order  to  establish  forfeiture  of  a  mining  claim, 
it  must  be  shown,  by  clear  and  convincing  proof,  that 
the  former  locator  and  owner  has  failed  to  have  the 
work  performed  or  the  improvements  made  as  required 
by  the  statute.  Forfeitures  are  not  favored  in  such 
cases.  Abandonment  is  a  question  of  intent:  Ham- 
mer v.  Garfield  Min.  Co.,  130  U.  S.  291  (32  L.  Ed.  964, 
9  Sup.  Ct.  Rep.  548) ;  Von  Schmidt  v.  Huntington,  1  Cal. 
55,  6  Morr.  Min.  Rep.  284;  27  Cyc.  600;  Thomson  v. 
Allen,  1  Alaska,  636 ;  Loeser  v.  Gardiner,  1  Alaska,  641 ; 
Colman  v.  Clements,  23  Cal.  245 ;  Crown  Point  Min.  Co, 
V.  Crismon,  39  Or.  364  (65  Pac.  87).  Section  544  of 
1  Snyder  on  Mines  says : 

**  Since  it  is  axiomatic  that  forfeitures  are  odious 
to  the  law,  and  for  that  reason  are  not  countenanced 
or  favored  by  the  courts,  all  doubtful  cases  will  be 
construed  against  the  forfeiture.  But,  while  this  is 
true,  the  law  exacts  a  faithful  compliance  with  the 
conditions  required.  Yet  the  burden  of  proving  a  for- 
feiture falls  upon  the  person  alleging  it,  and  it  is 
always  a  question  of  fact  for  the  jury  whether  a  min- 
ing claim  had  been  abandoned  or  forfeited  prior  to 
relocation. ' ' 

Thus  far  we  have  considered  the  rights  of  the  plain- 
tiffs and  the  defendant  to  the  possession  of  the  claim 
in  question,  which,  in  our  opinion,  are  the  only  ques- 
tions necessary  for  discussion.  It  is  earnestly  urged 
by  the  learned  counsel  for  defendant  that  other  matters 
have  a  bearing  upon  the  case,  to  which  we  will  briefly 
refer. 

5.  Prior  to  the  plaintiffs '  location  in  1905,  the  prem- 
ises were  located  and  claimed  as  placer  ground,  and 
an  application  for  a  patent  was  made  by  one  W.  A. 
Ellis  for  a  tract  of  land,  including  the  premises  in 
controversy,  as  a  placer  claim.  While  the  application 
was  pending,  Ellis  conveyed  the  tract  to  V.  R.  Meade. 
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Patent  was  refused  because  of  the  protest  filed  by 
Mrs.  Bichen.  Mrs.  Bichen  had  resided  in  a  tent  upon 
the  land  and  in  a  building  constructed  thereon  by  a 
local  militia  company,  prior  to  the  plaintiffs'  location, 
for  about  14  years.  In  1902  defendant  constructed  a 
house  upon  the  premises  and  has  resided  thereon  a 
portion  of  the  time  since.  At  one  time  about  ten 
dwelling-houses  were  situate  on  the  land.  On  January 
1,  1910,  V.  B.  Meade  located  the  ground  and  recorded 
his  notice  of  location,  a  copy  of  which  is  found  in  tiie 
record.  He  failed  to  perform  the  assessment  work 
during  the  year  1911,  and  relocated  the  claim  on  Jan- 
uary 1, 1912.  He  states,  however,  that  he  did  not  stake 
the  claim  nor  mark  the  boundaries  thereof,  and  he 
appears  to  have  done  nothing  to  develop  the  same. 
He  asserts  no  right  to  the  land,  and,  so  far  as  the  title 
of  plaintiffs  or  defendant  to  the  property  is  concerned, 
his  attempted  location  amounts  to  nothing.  If  this 
were  subtracted  from  plaintiffs'  right,  it  would  not 
change  the  same.  If  added  to  defendant's  claim,  it 
would  have  no  effect  thereon.  We  consider,  therefore, 
that  the  attempted  location  of  Meade  does  not  affect 
the  case.  There  has  been  controversy  before  the  De- 
partment of  the  Interior  of  the  United  States  and  liti- 
gation in  the  state  courts  growing  out  of  the  Bllis 
location,  and  considerable  animosity  has  been  engen- 
dered between  some  of  the  parties,  echo  of  which  is 
distinctly  heard  in  these  proceedings.  A  short  time 
before  the  present  suit,  defendant  Davis  was  notified 
to  quit  the  premises.  He  states  in  regard  to  the  mat- 
ter that  *4f  they  had  let  me  alone  I  would  never  have 
disturbed  them,"  and  testifies  in  substance  that  if 
they  had  properly  requested  him  to  abandon  the  land 
he  would  have  moved  his  house  away.  It  is  argued 
on  the  part  of  defendant  that  the  notice  filed  and 
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corded  by  Meade  in  1910  cut  off  and  terminated  any 
rights  of  the  plaintiffs.    This,  at  the  most,  would  not 
be  a  sufficient  cause  for  the  forfeiture  of  the  claim  of 
plaintiffs,  which,  as  we  have  above  indicated,  is  not 
favored  by  the  courts.    It  may  be  true  that  there  was 
a  lack  of  the  required  amount  of  assessment  work  per- 
formed by  the  plaintiffs  on  the  claim  prior  to  1913, 
and  on  account  thereof  a  default    However,  the  re- 
quired annual  work  for  that  year  was  done  by  the 
plaintiffs,  and  their  right  to  the  claim  was  thereby 
revived,  notwithstanding  the  previous  default,  which 
was  thereby  cured :  Crown  Point  Min.  Co.  v.  Crismon, 
39  Or.  364  (65  Pac.  87),  citing  Justice  Min.  Co.  v.  Bar- 
clay  (C.  C),  82  Fed.  554,    The  filing  and  recording 
of  the  notice  by  Meade  would  not  change  the  default 
nor  prevent  the  right  of  plaintiffs  from  being  resusci- 
tated.   Mrs.  Bichen  relocated  January  1,  1912,  but 
makes  no  claim  on  account  thereof.     The  possession 
of  the  land  is  the  only  thing  involved,  and  it  is  as 
against  intervening  rights  that  a  locator  cannot  re- 
sume work  and  resuscitate  his  possessory  rights:  1 
Lindley  on  Mines  (2  ed.),  §  330.     The  right  of  defend- 
ant Davis  did  not  intervene  between  plaintiffs'  loca- 
tion and  the  time  of  the  performance  of  the  required 
amount  of  labor  by  them.    The  object  of  posting  and 
recording  mining  notices  is  to  protect  the  locator  and 
give  him  an  opportunity  to  develop  the  property  and 
obtain  the  ore  and  eventually  get  title  to  the  land,  if 
he  continues  the  improvement  to  a  sufficient  extent. 
Defendant  must  rely  upon  his  own  right  or  title  and 
cannot  strengthen  the  same  by  tacking  on  a  stale  claim 
of  some  other  person.    As  between  plaintiffs  and  de- 
fendant, the  former  claim  of  Meade  counts  for  naught. 
This  'we  understand  to  be  in  harmony  with  the  rulings 
of  the  Department  of  the  Interior  of  the  United  States, 
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which  have  long  been  in  vogue,  relating  to  public  lands. 
Whether  the  entry  by  Meade  was  made  in  good  faith, 
or  what  his  intentions  were,  or  whether  the  same  was 
valid,  cannot  be  shown  by  Davis  in  order  to  aflFect  his 
claim.  Such  entry  did  not  inure  to  the  benefit  of  Davis 
any  more  than  to  plaintiflFs. 

6.  Much  reliance  is  placed  upon  the  fact  that  Mrs. 
Bichen  fenced  the  land  and  pastured  her  cow  thereon. 
This  would  neither  enrich  nor  diminish  the  value  of 
the  mineral  in  the  ground.  She  obtained  some  four 
or  five  cords  of  wood  from  the  land  which  did  no  harm. 
She  swears,  and  it  is  not  successfully  refuted,  that  she 
takes  no  account  of  the  cordwood  in  her  calculations 
of  the  value  of  the  representation  labor.  Her  per- 
sonal toil  upon  the  ground  in  clearing  and  burning 
the  brush  and  debris  is  a  fair  indication  of  her  good 
faith  in  maintaining  her  claim.  That,  with  the  money 
expended  in  the  same  direction  by  Haley,  negatives 
any  intent  to  abandon  the  mine,  and  shows  a  resump- 
tion of  the  required  labor  prior  to  the  attempted  re- 
location of  Davis. 

The  trial  judge  heard  the  evidence,  personally  ex- 
amined the  premises  in  controversy,  and  found  the 
facts  substantially  as  above  indicated.  We  think  his 
conclusions  were  correct.  There  is  some  conflict  in 
the  evidence,  but  principally  as  to  deductions  and  con- 
clusions. 

It  follows  that  the  decree  of  the  court  should  be 
affirmed,  and  it  is  so  ordered.  Affibmsd. 
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Argued  May  3,  reversed  May  25,  1915. 

NORTHWEST  STEEL  CO.  v.    SCHOOL  DIST. 

NO.  16.* 

(148  Pac.  1134.) 

SdioolB  and  Scbool  Districts — Schoolhoases— Liability  to  Materialman. 

1.  One  furnishing  material  to  a  contractor,  erecting  a  schoolhouse 
for  a  school  district  which  had  neglected  to  exact  a  bond  required 
by  Section  6266,  L.  O.  L.,  of  anyone  contracting  with  any  school 
district  for  the  construction  of  any  building,  with  the  additional 
obligation  that  he  will  promptly  pay  all  materialmen,  had  a  right  of 
action  against  the  district  for  damages  consequent  upon  the  con- 
tractor's insolvency  leaving  a  balance  due  for  the  materials  furnished. 

From  Umatilla:  Lawbence  T.  Habbis,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  the  Northwest  Steel  Company, 
a  private  corporation,  against  School  District  No.  16 
of  Umatilla  County,  Oregon,  a  municipal  corporation. 
The  facts  are  as  follows : 

In  January,  1912,  the  defendant  school  district  en- 
tered into  a  contract  with  the  Advance  Construction 
Company  for  the  erection  of  a  schoolhouse,  exacting 
from  the  said  company  a  bond  for  the  faithful  per- 
formance of  the  terms  and  conditions  of  such  contract, 
but  failed  to  require  any  bond  for  the  protection  of  ma- 
terialmen and  laborers  in  the  collection  of  their  claims. 
Plaintiff,  a  private  corporation,  furnished  certain 
structual  steel  to  be  used  in  the  erection  of  the  build- 
ing at  the  agreed  price  of  $3,212.  Certain  payments 
i^rere  made  by  the  contracting  company  upon  the  in- 
<3ebtedness  thus  incurred,  but,  while  there  was  still 


^As  to  personal  liability  of  public  officer  for  failure  to  take  bond 
for  taking  insufficient  bond  from  contractor^  conditioned  for  pay- 
_    BUt  of  claims  of  subcontractors,  materialmen  and  laborers,  see  notes 
itt    49  L.  R.  A.  (N.  S.)  1199.  Eipoeteb. 
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a  balance  of  $810.70  due  and  unpaid  thereon,  the  con- 
struction company  became  insolvent,  and  made  an  as- 
signment for  the  benefit  of  its  creditors,  and  is  unable 
to  pay  this  claim.  Plaintiff  sold  and  delivered  the 
steel,  not  upon  the  credit  of  the  construction  company, 
but  relying  upon  the  presumption  that  the  defendant 
would  obey  the  mandate  of  Section  6266,  L.  0.  L., 
which  provides  that : 

"Any  person  or  persons,  firm  or  corporation,  enter- 
ing into  a  formal  contract  with  the  State  of  Oregon, 
or  any  municipality,  county,  or  school  district  within 
said  state  for  the  construction  of  any  buildings  *  * 
shall  be  required  before  commencing  such  work,  to 
execute  the  usual  penal  bond  with  good  and  sufficient 
sureties,  with  the  additional  obligations  that  such  con- 
tractor or  contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  labor  or  ma- 
terials  for  any  prosecution  of  the  work  provided  for 
in  such  contracts.'* 

The  above  covers  the  substance  of  the  allegations  of 
the  complaint,  except  as  to  certain  details  unnecessary 
to  this  discussion.  The  prayer  of  the  complaint  de- 
mands damages  in  the  amount  of  plaintiff's  upaid 
claim,  with  interest.  A  demurrer  to  the  complaint  vras 
sustained,  the  action  dismissed,  with  judgment  in  favor 
of  defendant  for  its  costs  and  disbursements,  and  plain* 
tiff  appeals.  Reversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  R,  Watzek,  Messrs.  Piatt  <&  Plait  and  Messrs. 
Raley  <&  RcUey,  with  an  oral  argument  by  Mr,  WcUzek. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Carter  d  Smythe,  with  an  oral  argument  by 
Mr.  Charles  H.  Carter. 
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Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

There  is  but  one  question  to  be  determined,  and  that 
is:  Has  the  materialman,  under  the  facts  stated,  a 
right  of  action  against  the  school  district  for  damages 
by  reason  of  the  negligence  of  the  defendant  in  failing 
to  exact  a  bond  such  as  is  required  by  Section  6266, 
L.  0.  L.T  Defendant  contends,  and  the  trial  court 
held,  that  the  requirements  of  the  statute  create  a  pub- 
lic, and  not  a  corporate  or  municipal,  liability  and  there- 
fore the  defendant  is  not  liable  in  damages  for  failure 
to  comply  therewith.  There  appear  to  be  but  few 
cases  in  which  the  question  as  applied  to  statutes 
similar  to  ours  has  been  considered,  and  our  attention 
has  been  called  to  the  decisions  of  only  three  states. 
which  are  Michigan,  Minnesota,  and  Kansas.  Of 
these,  the  Michigan  cases  support  the  contention  of 
plaintiff,  while  those  of  Minnesota  and  Kansas  main- 
tain an  interpretation  favorable  to  the  defense. 

We  shall  first  consider  the  Michigan  statute  (Public 
Acts  1883,  No.  94)  and  decisions.  The  title  of  the  act 
reads: 

"An  act  to  insure  payment  of  wages  earned,  and 
for  materials  used  in  constructing,  repairing,  or  orna- 
menting public  buildings  and  public  works. '* 

Section  1  is  as  follows : 

**That  when  public  buildings,  or  other  public  works, 

are  about  to  be  built,  repaired,  or  ornamented  under 

contract,  at  the  expense  of  this  state,  or  of  any  county, 

city,  village,  township  or  school  district  thereof,  upon 

ipvhich  buildings  or  works  liens  might  attach  for  labor 

or  materials  if  belonging  to  private  persons,  it  shall 

l>€  the  duty  of  the  board,  officers  or  agents  contracting 

on  behalf  of  the  state,  county,  city,  village,  township 

4yT  school  district,  to  require  sufficient  security,  by 

l>ond,  for  the  payment  by  the  contractor,  and  all  sub- 
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contractors  for  all  labor  performed  or  materials  fur- 
nished in  the  erection,  repairing,  or  ornamenting  of 
such  building. '  * 

Then  follow  various  provisions  for  making  the  act 
effective.  The  first  reported  case  under  this  statute 
is  that  of  Owen  v.  HUl,  67  Mich.  43  (34  N.  W.  649),  in 
which  the  trustees  of  a  school  district  were  made  de- 
fendants in  an  action,  similar  to  the  one  at  bar,  to  re- 
cover damages  sustained  by  the  negligence  of  the  de- 
fendants to  exact  the  statutory  bond.  The  court  held 
that  the  act  of  requiring  the  bond  is  a  ministerial  act, 
involving  no  discretion,  and  consequently  no  judicial 
functions.  The  acts  of  fixing  the  amount  in  which 
the  bond  shall  be  given  and  of  passing  upon  the  sufii- 
ciency  of  the  sureties  are  conceded  to  be,  in  a  limited* 
measure,  judicial,  but  these  acts  were  not  the  ones 
of  which  complaint  was  made.  The  opinion  then  dis- 
cusses the  question  as  to  whether  the  requirements 
of  the  act  constitute  a  public  duty  or  a  corporate  one. 
Upon  this  point  the  court  says : 

**In  this  case  the  position  was  assumed  by  counsel 
for  defendants  that  the  duty  imposed  by  the  statute 
was  a  public  duty,  and  the  neglect  to  perform  it  only 
affected  the  public.  If  this  were  so,  there  would  be 
no  liability.  But  the  contrary  is,  to  my  mind,  the  ob- 
ject and  purpose  of  the  law.  The  duty  was  imposed 
to  protect  individuals,  and  for  the  benefit  of  individual 
laborers  and  materialmen.  That  this  is  so  is  too  plain 
for  argument  No  person  can  read  the  condition  of 
the  bond  and  not  be  satisfied  that  it  was  intended  for 
the  protection  of  the  individuals  who  should  furnish 
to  the  contractor  or  subcontractor  either  labor  or  ma- 
terial. Express  provision  of  the  law  is  that  the  bond 
shall  be  deposited  for  the  use  of  any  person  interested 
therein,  and  that  it  may  be  prosecuted  and  recovery 
had  by  any  person,  etc.,  to  whom  any  money  shall  be 
due  and  payable  6n  account  of  having  performed  labor, 
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etc.  The  principle  is  this :  *  That  if  the  duty  which  the 
official  authority  imposes  upon  an  officer  is  a  duty  to 
the  public,  a  failure  to  perform  it,  or  an  inadequate 
or  erroneous  performance,  must  be  a  public,  not  an 
individual,  injury,  and  must  be  redressed;  if  at  all,  in 
some  form  of  public  prosecution.  On  the  other  hand,  if 
the  duty  is  a  duty  to  the  individual,  then  a  neisflect  to 
perform  it  or  to  perform  it  properly,  is  an  individual 
wrong,  and  may  support  an  individual  action  for  dam- 
ages ' :  Cooley,  Torts,  379.  I  am  aware  that  it  may  be  re- 
garded as  a  great  hardship  to  impose  this  liability  upon 
persons  who  accept  office  and  perform  burdens  gratui- 
tously. But  the  law  makes  no  exceptions,  and  I  can 
make  none.  It  is  presumed  that  they  know  the  law, 
and  the  further  presumption  is  that  they  will  obey  it. 
If  they  do  not,  on  whom  should  the  loss  properly  fall ; 
on  those  who  neglect  to  perform  a  duty  enjoined  by 
law,  or  those  whom  the  law  was  designed  to  protect 
from  lossf 

The  leading  Minnesota  case  is  that  of  Ihk  v.  DtUuth 
City,  58  Minn.  182  (59  N.  W.  960).  This  was  an  ac- 
tion for  damages  incurred  through  the  city's  neglect 
to  exact  a  bond,  under  the  provisions  of  the  municipal 
charter  which  are  stated,  in  the  opinion,  to  be  as  fol- 
lows : 

**That,  whenever  the  board  of  public  works  shall 
award  a  contract  for  making  any  of  the  improvements 
mentioned  in  the  subchapter,  the  person  to  whom  it 
is  awarded  shall  furnish  to  the  city  a  bond  with  suffi- 
cient sureties,  to  be  approved  by  the  board  of  public 
^works,  conditionJBd  that  he  will  execute  the  work  for 
the  price  mentioned  in  the  bid  and  according  to  the 
plans  and  specifications,  and  that  he  will  pay  for  all 
labor  done  and  material  furnished  for  said  improve^ 
znent. ' ' 

The  court  holds  that  the  city  is  not  liable,  for  the 
ireason  that  the  duty  to  exact  the  bond  is  a  public,  and 
not  a  corporate,  duty,  and  cites  Billon  on  Municipal 
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Corporations,  Section  967,  as  the  controlling  test.  In 
order  to  make  clear  the  application,  we  quote  the  fol- 
lowing from  the  opinion : 

* '  The  distinction  between  these  two  classes  of  duties, 
i.  e.,  municipal  or  corporate  duties,  and  public  duties, 
and  that  for  misfeasance  or  nonfeasance,  that  in  the 
one  case  the  municipality  will  be  liable,  and  not  in  the 
other,  is  well  established:  2  Dillon,  Mun.  Corp.,  §§  966, 
967.  The  difficulty  usually  lies  in  determining  what  are 
to*  be  deemed  municipal  or  corporate  duties  and  what 
public  duties.  The  test  suggested  by  Dillon  in  Sec- 
tion 967,  that  to  be  a  municipal  duty  it  must  relate 
to  the  local  or  special  interests  of  the  municipality, 
is  the  most  reasonable  and  satisfactory  test,  and  w^sls 
applied  by  this  court  in  Bryant  v.  City  of  St.  Paul, 
33  Minn.  289  (23  N.  W.  220,  53  Am.  St.  Rep.  31).  Tried 
by  that  test,  the  duty  to  take  a  bond  for  security  of 
laborers  and  materialmen  was  a  public,  and  not  a  cor- 
porate, duty;  in  other  words,  it  was  imposed  on  the 
particular  officers,  and  not  on  the  corporation  as  such. 
It  did  not  relate  to  the  local  or  special  interests  of  the 
municipality  nor  of  its  citizens.  It  was  a  matter  of  in- 
difference to  the  city  that  those  claims  were  or  were 
not  secured.  Such  a  bond,  when  taken,  operates  as 
security  not  merely  for  those  who  reside  in  the  city, 
but  equally  for  those  who  reside  elsewhere — ^in  "Wis- 
consin, for  instance.'* 

The  leading  Kansas  case  is  that  of  Freeman  v.  City 
of  Chanute,  63  Kan.  573  (66  Pac.  647).  This  was  a 
similar  action  based  upon  a  statute  (Gen.  Stats.  Kan. 
1901,  §  5130;  1  Code  Civ.  Proc,  §  638e)  which  reads,  in 
part,  as  follows : 

*' Whenever  any  public  officer  shall,  under  the  laws 
of  the  state,  enter  into  contract  in  any  sum  exceeding 
$100  with  any  person  or  persons,  for  purpose  of  mak- 
ing any  public  improvements,  or  constructing  any  pub- 
lic building,  or  making  repairs  on  the  same,  such  officer 
shall  take  from  the  party  contracted  with  a  bond  with 
good  and  sufficient  sureties  to  the  state  of  Kansas,  m 
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a  sum  not  less  than  the  sum  total  in  the  contract,  con- 
ditioned that  such  contractor  or  contractors  shall  pay 
all  indebtedness  incurred  for  labor  or  material  fur- 
nished in  the  construction  of  said  public  building  or  in 
making  said  public  improvements." 

The  act  further  provides  for  filing  such  bond  with 
the  clerk  of  the  district  court,  and  contains  other  de- 
tails for  making  the  act  effective.  The  court  held 
that  the  city  was  not  liable,  for  the  reason  that  the 
duty  imposed  by  the  statute  was  a  public,  and  not  a 
corporate,  one,  expressly  following  the  case  of  Ihk  v. 
Duluth,  58  Minn.  182  (59  N.  W.  960),  calling  special 
attention  to  the  fact  that  the  duty  to  exact  the  bond 
is  imposed,  not  upon  the  corporation  itself,  but  upon 
the  officer.  We  have  set  out  pretty  fully  the  holdings 
of  the  courts  of  the  states  which  have  passed  upon 
the  question  before  us  for  the  purpose  of  comparison. 
It  is  noteworthy  that  in  all  three  of  the  cases  the  stat- 
ute places  the  burden  of  requiring  the  bond  upon  par- 
ticular officers,  while  the  Oregon  statute  treats  of  the 
corporation  as  an  entity.  They  all  agree  that  the  con- 
trolling problem  is  to  determine  whether  the  duty  en- 
joined by  law  is  a  public  or  a  corporate  one.  The 
Michigan  court  takes  for  its  test  the  language  of  Judge 
CooLBY,  which  we  reiterate : 

**That  if  the  duty  which  the  official  authority  imposes 
upon  an  officer  is  a  duty  to  the  public,  a  failure  to  per- 
form it,  or  an  inadequate  or  erroneous  performance, 
mnst  be  a  public,  not  an  individual,  injury,  and  must 
be  redressed,  if  at  all,  in  some  form  of  public  prosecu- 
tion. On  the  other  hand,  if  the  duty  is  a  duty  to  the 
individual,  then  a  neglect  to  perform  it,  or  to  perform 
it  properly,  is  an  individual  wrong,  and  may  support 
an  individual  action  for  damages '^  Cooley,  Torts,  379. 

The  others  adopt  as  decisive  the  rule  as  expressed  in 
Dillon's  Municipal  Corporations  (4  ed.).  Section  967, 
from  which  we  quote : 
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**Not  only  is  the  distinction  just  mentioned  well  es- 
tablished, but,  as  practically  applied  in  the  reported 
judgments  of  the  courts,  it  has  tended,  in  our  judg- 
ment, to  promote  justice  and  to  secure  individual 
rights.  This  liability  on  the  part  of  municipal  cor- 
porations springs,  as  we  think,  from  the  particular 
nature  of  the  duty  enjoined,  which  must  relate  to  the 
local  or  special  interests  of  the  municipality,  and  be 
imperative,  and  not  discretionary,  legislative  or  ju- 
dical, and  from  the  means  given  for  its  performance, 
which  must  be  ample,  or  such  as  were  considered  to 
be  so  by  the  legislature,  and  not  from  the  supposed 
circumstance  that  they  received  and  accepted  their 
charters  or  grants  of  powers  and  franchises  upon  an 
implied  contract  with  the  state  that  they  would  dis- 
charge their  corporate  duties,  and  that  this  contract 
inures  to  the  benefit  of  every  individual  interested  in 
the  performance/' 

■ 

We  are  unable  to  see  that  this  section  supports  the 
contention  for  which  it  is  cited,  and  we  think  that  the 
quotation  from  Cooley  on  Torts  is  the  authority  ap- 
plicable to  the  case  at  bar.  It  must  not  be  forgotten 
that  these  laws  were  enacted  for  the  purpose  of  pro- 
tecting laborers  and  materialmen  in  cases  wherein  the 
lien  laws  are  ineffective.  To  entertain  the  theory  of 
the  Minnesota  and  Kansas  courts  would  be  to  thwart 
the  plain  purpose  of  the  statute  by  invoking  a  doctrine 
whose  application  thereto  is  far  fetched.  We  there- 
fore conclude  that  the  trial  court  erred  in  sustaining 
the  demurrer. 

The  judgment  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with 
this  opinion.  Reversed  and  Remanded. 

Mb.  Justice  Harris  and  Mr.  Justice  Bean  took  no 
part  in  the  consideration  of  this  case. 
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Submitted  on  briefs  May  5,  affirmed  May  25,  1915. 

STATE  V.  ALEXANDER* 

(148  Pac.  1136.) 

False  Pretenaefl — ^Defensea— Illegality  of  Transaction— Sale  of  Land 
by  mdiaa— Statatee. 

1.  Under  Section  1964,  L.  O.  L.,  denouncing  the  crime  of  obtaining 
money  by  false  pretenses,  the  defendants,  a  mixed-blood  Indian 
woman  and  her  husband,  were  indicted  for  having  represented  to  the 
prosecuting  witness  that  the  woman  was  owner  of  160  acres  of  land, 
which  land  was  an  allotment  by  the  United  States  Department  of  the 
Interior  to  one  D.,  an  Indian,  from  whom  the  woman  claimed  as  heir, 
and  that  she  was  authorizea  to  lease  such  land  without  interference 
from  the  superintendent  in  charge  of  an  Indian  reservation  or  the 
Department  of  the  Interior.  Held,  that  a  demurrer  to  the  indictment 
was  properly  sustained;  the  prosecuting  witness,  in  attempting  to 
obtain  the  lands  having  violated  act  of  Congress  of  February  8,  1887, 
e.  119,  24  Stat.  389  (U.  S.  Comp.  Stats.  1913,  {  4201),  Section  5,  pro- 
viding that  any  contract  touching  land  set  apart  and  allotted  to  an 
Indian  before  the  expiration  of  25  years  shall  be  void,  while  the  stat- 
ute relative  to  obtaining  money  by  false  pretenses  is  to  protect  only 
innocent  persons,  not  those  in  any  degree  particeps  criminis  with  the 
defendant. 

From  Umatilla :  Giubebt  W.  Phelps,  Judge- 
In  Banc.    Statement  by  Mb.  Justice  Eakin. 

This  is  a  criminal  prosecution,  under  Section  1964, 
L.  O.  L.,  for  obtaining  money  under  false  pretenses, 
the  proof  of  which  is  controlled  by  Section  1541,  L. 
O.  L.  The  defendant  Laura  V.  Alexander  is  a  mixed- 
blood  Indian  woman,  and  her  husband,  H.  H.  Alexan- 
der, a  white  man.  The  charge  in  the  indictment  is 
that  by  certain^  fraudulent  pretenses  Laura  V.  Alex- 
ander represented  that  she  was  the  owner  of  160  acres 
of  land,  which  is  described  in  the  indictment,  said  land 
being  an  allotment  by  the  United  States  Department 
of  the  Interior  to  Joe  Depot,  from  whom  Laura  V. 
Alexander  claims  as  heir ;  that  she  was  authorized  and 


*As  to  illegal  purpose  of  prosecutor  as  affecting  guilt  of  obtaining 
property  by  false  pretenses,  see  notes  in  17  L.  B.  A.  (N.  S.)  276  and 
39  L.  B.  A.  (N.  S.)  423.  Bbportkr. 
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empowered  to  make  a  contract  in  regard  to  the  leasing 
of  said  land  without  the  consent  of  or  interference 
from  the  superintendent  in  charge  of  the  Umatilla  In- 
dian reservation  or  the  Department  of  the  Interior  of 
the  United  States.  This  much  of  the  statement  car- 
ries with  it  the  inference  that  the  prosecuting  witness 
knew  that  she  only  had  a  right  to  contract  in  regard 
to  the  land  with  the  consent  or  control  of  the  superin. 
tendent  of  the  reservation  or  from  the  Department 
of  the  Interior.  It  i^  further  alleged  that  the  prosecut- 
ing witness  paid  to  the  defendant  Laura  V.  Alexan- 
der $1,150  for  the  said  lease.  There  is  first  a  ques- 
tion raised  as  to  the  suflSciency  of  the  indictment,  but 
we  will  pass  that  over  and  go  directly  to  the  question 
of  the  right  of  the  prosecuting  witness  to  initiate  this 
action  against  the  defendant.  Submitted  on  briefs 
without  arguments  under  the  proviso  of  Supreme 
Court  Eule  18 :  56  Or.  622  (117  Pac.  xi). 

Affirmed. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Frederick  Steiwer,  District  Attorney,  and  Messrs. 
Fee  (&  Fee. 

For  respondents  there  was  a  brief  submitted  by  Mr. 
Homer  I.  Watts. 

Mb.  Justice  Eakik  delivered  the  opinion  of  the 
court, 

The  control  of  the  Indians,  not  only  of  their  per- 
sons, but  their  property  and  lands,  is  reposed  by  act 
of  Congress  in  the  Interior  Department,  so  that  an 
allottee  under  the  law  cannot  make  a  contract  in  re- 
lation thereto  without  the  consent  and  approval  of 
the  Interior  Department,  or  of  the  agent  at.  the  reser- 


May,  1915.]  State  v,  Aubxandeb.  331 

vation.  The  indictment  alleges  that  these  are  reserva- 
tion lands  claimed  by  the  defendant  Lanra  V.  Alex- 
ander as  heir  of  said  Depot.  Congress  passed  an 
act  on  February  8,  1887,  fonnd  in  3  Fed.  Stats.  Ann. 
494,  Section  5  of  which  provides,  among  other  things : 

*^Upon  the  approval  of  the  allotments  provided  for 
in  this  act  by  the  Secretary  of  the  Interior,  ho  shall 
cause  patents  to  issue  therefor  in  the  name  of  the 
allottees,  which  patents  shall  be  of  legal  effect,  and 
declare  that  the  United  States  does  and  will  hold  the 
land  thus  allotted,  for  the  period  of  twenty-five  years, 
in  trust  for  the  sole  use  and  benefit  of  the  Indian  to 
whom  such  allotment  shall  have  been  made.  *  *  And 
if  any  conveyance  shall  be  made  of  the  lands  set  apart 
and  allotted  as  herein  provided,  or  any  contract  made 
touching  the  same,  before  the  expiration  of  the  time 
above  mentioned,  such  conveyance  or  contract  shall 
be  absolutely  null  and  void.'* 

So  that,  with  the  knowledge  of  the  facts  set  forth  in 
the  indictment,  the  prosecuting  witness,  J.  M.  Ban- 
nister, had  notice  of  the  relation  of  defendant  Laura 
V.  Alexander  to  the  reservation  of  these  lands  allotted. 
Therefore  he  was  particeps  criminis  to  the  effort  to 
obtain  these  lands  in  violation  of  the  particular  lan- 
guage of  the  statute,  which  was  also  a  violation  of 
the  criminal  law.  It  is  said  in  People  v.  Stetson,  4 
Barb.  (N.  Y.)  151: 

**The  statute  relative  to  obtaining  money,  etc.,  by 
false  tokens  or  pretenses  was  not  designed  to  protect 
any  but  innocent  persons,  nor  those  who  appear  to 
liave  been  in  any  degree  particeps  criminis  with  the 
offender. '  ^ 

To  the  same  effect  is  State  v.  Crowley,  41  Wis.  271 
( 22  Am.  Rep.  719),  in  which  Justice  Lyon  says: 

**I  have  not  found  one  [case]  which  was  held  to  be 
^veithin  the  statute  iji  which  the  transaction  on  the  part 
the  person  injured  would  not  have  been  lawful.  •  • 
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I  cannot  believe  the  statute  was  designed  to  protect 
any  but  innocent  persons,  nor  those  who  appear  to 
have  been  in  any  degree  particeps  criminis  with  the 
defendant.** 

And  he  concludes : 

**  After  much  investigation  and  deliberation,  we  have 
reached  the  conclusion  that  the  rule  of  the  New  York 
cases  {People  v.  Stetson,  4  Barb.  (N.  Y.)  151),  is  sup- 
ported by  better  reasons,  as  well  as  by  the  weight  of 
authority,  and  that  it  is  our  duty  to  adopt  it.  We  do 
so  with  hesitation,  because  able  judges  and  courts  have 
held  a  different  rule,  and  with  reluctance,  because  the 
acts  of  the  defendants,  •  *  as  disclosed  by  the  evi- 
dence, were  outrageous  and  indefensible,  and  the  per- 
petrators richly  merit  punishment.  But  it  is  far  better 
that  they  should  escape  punishment  under  this  informa- 
tion than  that  sound  legal  rules  should  be  disregarded 
to  meet  the  supposed  exigencies  of  a  particular  case." 

In  McCord  v.  People,  46  N.  Y.  470,  it  is  said  : 

**The  design  of  the  law  is  to  protect  those  who,  for 
some  honest  purpose,  are  induced,  upon  false  and 
fraudulent  representations,  to  give  credit  or  part  with 
their  property,  and  not  to  protect  those  who,  for  un- 
worthy or  illegal  purposes,  part  with  their  goods. '  * 

The  prosecuting  witness  in  this  case  was  seeking  by 
an  unlawful  act,  subjecting  him  to  criminal  prosecu- 
tion, to  obtain  these  lands  from  the  allottee  without 
the  approval  of  the  Interior  Department  or  of  the  agent 
of  the  reservation.     The  case  is  not  parallel  with  many 
cases  cited  by  the  defendant,  but  was  simply  a  criminal 
act  or  representation  by  one  who  was  under  no  dis- 
ability or  protection  of  the  government.     Here    tlie 
Indians  were  expressly  disqualified  to  make  any  con- 
tract in  relation  to  these  lands.     The  government^  by 
the  passage  of  that  statute,  sought  to  protect  them  and 
their  lands  against  just  such  transactions  as  this  one, 
and  the  prosecuting  witness  cannot  say  that  his    act 
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might  have  been  prosecuted  as  criminal  and  have  the 
defendant  prosecuted  for  the  false  representations 
which  he  must  have  known  were  false.  We  cannot 
sanction  his  effort  in  an  attempt  to  illegally  obtain 
this  land  from  one  who  is  disqualified  to  dispose  of  it, 
and,  overlooking  his  criminal  act,  punish  the  defend- 
ant for  her  part  in  the  transaction. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 


Argued  May  5,  affirmed  May  25,  191S. 

JOHNSON  V.  HOT  SPRINGS  LAND  &  IMP.  CO.* 

(148  Pac.  1137.) 

KegUgence  —  Swimming-pool  —  Injuries  to  Diver  —  Iilabillty  of  Pro- 
prietor. 

1.  Although  the  proprietor  of  a  swimming-pool  is  not  an  insurer 
of  the  safety  of  patrons^  he  is  required  to  use  reasonable  care  in  fur- 
nishing reasonably  safe  conditions,  and,  if  they  are  not  reasonably 
safe,  because  of  depth  of  water  too  slight  to  permit  diving  with  safety, 
on  failure  to  give  notice  of  such  condition  and  to  warn  patrons,  the 
proprietor  is  liable  for  any  resulting  injury. 

[As  to  duty  to  patrons  of  proprietor  of  bathing  resort  or  beach, 
see  note  in  Ann.  Gas.  1913D,  1217.] 

Negligence — Swlmming-pool^-Injiirlee  to  Diver— contributory  Nei^l- 
gence. 

2.  In  an  action  by  the  administrator  of  one  killed  by  diving  and 
striking  the  bottom  of  a  swimming-pool  on  account  of  the  insufficient 
depth  of  water,  where  the  deceased  was  a  good  diver,  had  been  in  th« 
plunge  previously  when  the  water  was  at  its  usual  and  safe  depth, 
where  he  was  told  upon  inquiry  that  the  water  was  only  half  the 
usual  depth,  and  was  shallow,  but  was  coming  in  fast,  where  he 
waited  for  the  tank  to  fill  up,  where  he  saw  his  friends  standing  in 
the  pool,  and  so  was  able  to  judge  the  depth  of  the  water  for  himself, 
and  where  it  was  apparent  that  he  realized  the  danger  of  diving,  he 
was  guilty  of  contributory  negligence. 

*The  authorities  passing  upon  the  liability  of  one  maintaining  a 
bathing  resort  for  the  safety  of  patrons  are  reviewed  in  the  notes  in 
3  L.  R.  A.  (N.  S.)  982,  1132;  32  L.  R.  A.  (N.  8.)  715;  38  L.  R.  A. 
(N.  S.)  72,  and  42  L.  R.  A.  (N.  S.)  1073.  Rkporthu 
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From  Baker :  Gustav  Andebson^  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Harris. 

This  is  an  action  by  Rasmus  Johnson,  administrator 
of  the  estate  of  Arthur  Johnson,  deceased  against  the 
Hot  Springs  Land  &  Improvement  Company,  a  private 
corporation,  for  causing  the  death  of  plaintiff's 
intestate. 

The  defendant  maintains  a  natatorium  which  is 
open  to  the  public  for  swimming,  diving  and  bathing 
for  hire.  Arthur  Johnson  dived  off  a  spring-board 
into  the  swimming-pool,  struck  his  head  on  the  bot- 
tom, was  seriously  injured,  and  thereafter  died  from 
the  effects  of  the  injury  so  received.  Charging  that 
the  defendant  was  guilty  of  negligence  causing  the  in- 
jury and  consequent  death  of  Arthur  Johnson,  his 
administrator  commenced  this  action  to  recover  dam- 
ages. 

The  complaint  alleges,  in  substance,  that  the  nata- 
torium was  held  out  to  the  public  as  a  safe  and  suitable 
place  for  bathing,  swimming  and  diving,  and  that  a 
spring-board  was  maintained  as  an  inducement  to  the 
patrons  of  the  place  to  dive  in  the  swimming- tank; 
that  the  water  was  less  than  four  feet  in  depth,  and 
was  so  shallow  as  to  constitute  a  dangerous  place  for 
swimming  and  diving ;  that  the  agents  of  the  defendant 
failed  to  warn  Arthur  Johnson  that  on  account  of  the 
shallowness  it  was  dangerous  to  dive  into  the  water, 
but  that,  on  the  contrary,  they  told  and  assured  him 
that  the  water  was  deep  enough  to  dive  in  from  the 
spring-board;  that  the  deceased,  at  the  time  of  the 
injury,  was  unfamiliar  with  the  premises,  and  did  not 
know  the  risk  of  diving;  and  that  he  relied  upon  the 
assurance  of  the  defendant  that  the  swimming- tank 
was  a  safe  place  in  which  to  dive,  and  also  upon  the 
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fact  that  the  defendant  rented  him  a  bathing  suit  and 
failed  to  warn  him  of  any  danger  of  diving. 

After  denying  culpability,  the  answer  alleges  that 
the  floor  of  the  tank  is  on  an  inclined  plane,  so  that, 
when  the  tank  is  filled,  the  depth  of  the  water  is  gradu- 
ated from  abo]it  four  feet  in  one  end  to  about  seven 
feet  in  the  other  end  of  the  pool ;  that  because  of  the 
quality  of  the  water  the  bottom  is  distinctly  visible 
even  to  a  casual  observer;  that  for  sanitary  reasons 
the  tank  is  frequently  emptied,  cleaned  and  then  re- 
filled; and  that  the  depth  of  the  water  was  plainly 
apparent  to  the  deceased.  The  answer  further  alleges 
that  the  defendant  had  posted  signs  in  conspicuous 
places  warning  all  persons  that  if  they  dived  in  the 
plunge  they  did  so  at  their  own  risk ;  that  Arthur  John- 
son had  knowledge  of.  such  warning,  and  assumed  the 
risk  of  diving  from  the  spring-board ;  and  that  the  in- 
jury was  caused  by  the  negligence  of  the  deceased. 

On  motion  of  defendant,  judgment  of  a  nonsuit  was 
given  against  the  plaintiff,  who  then  appealed. 

Affibm:ed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  C.  0.  Hindman  and  Mr.  William  H.  Pack- 
wood,  Jr. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Joseph  J.  Heilner  and  Mr.  William 
Smith. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

The  testimony  will  be  recounted  before  attempting 
to  determine  the  soundness  of  the  ruling  made  by  the 
trial  court.    The  deceased  was  aged  about  19  years 
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and  3  months  on  June  6,  1913,  when  injured.    He 
had  worked  about  5  years  in  box  factories,  was  of 
ordinary  intelligence,  could  read  English,  was  practi- 
cally a  grown  man,  was  a  good  swimmer  and  diver, 
and  had  been  in  the  plunge  two  and  perhaps  more 
times  previous  to  the  accident.    Having  gone  to  the 
natatorium,   accompanied   by   three   friends,   Walter 
Murphy,  Ray  Peck  and  Louin  Halvorsen,  for  the  pur- 
pose of  using  the  tank,  Johnson  and  his  companions 
rented  bathing  suits  from  an  employee  of  the  defend- 
ant, and  at  that  time,  one  of  the  party  having  inquired 
about  the  depth  of  the  water,  they  were  told  by  the 
employee  mentioned  that  the  water  was  shallow,  and 
was  3  to  3V^  feet  deep,  but  that  it  was  coming  in  fast, 
and  it  would  not  be  long  until  the  tank  was  full. 
They  were  neither  told  that  the  pool  was  safe  for  div- 
ing nor  warned  that  it  was  unsafe.    The  shallowness 
of  the  water  being  apparent,  they  sat  around  and 
waited  **for  the  water  to  fill  up."    The  spring-board 
extended  about  5  or  5^^  feet  from  the  bank,  was  more 
than  2  feet  above  the  surface  of  the  water  at  the  time 
of  the  injury,  and  was  located  at  the  deeper  end  of 
the  pool  about  80  or  90  feet  distant  from  the  place  at 
the  opposite  end  of  the  tank,  where  the  defendant 
kept  the  bathing  suits  for  rent,  and  in  plain  view  of 
the  employee  in  charge  of  the  suits. 

After  waiting  about  20  minutes,  Johnson  and  his 
three  friends  went  to  the  dressing-room,  and,  having 
put  on  bathing  suits,  they  walked  to  the  deeper  end 
of  the  tank,  and  there  entered  the  water  by  diving  in, 
after  having  passed  a  painted,  but  somewhat  dimmed^ 
sign  which  was  designed  to  give  warning  that,  *  *  Per- 
sons diving  do  so  at  their  own  risk. ' '  There  is  no  evi- 
dence that  Johnson  observed  the  sign  at  any  time,  al- 
though Peck  and  Halvorsen  had  seen  it  on  previous 
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occasions.  Murphy,  Peck  and  Halvorsen  each  testi- 
fied that  after  entering  the  water  and  by  standing  up 
in  it  the  depth  was  found  to  be  between  3  and  3V^  feet, 
but  no  one  remembered  having  seen  Johnson  standing 
up  in  the  water,  although  they  were  together  in  plain 
view  of  each  other  all  the  time.  They  had  been  swim- 
ming and  diving  about  15  minutes.  Peek  and  Hal- 
vorsen each  had  dived  off  the  bank  three  or  four  times, 
and  Johnson  had  done  the  same  thing  twice.  Murphy 
had  dived  off  the  spring-board  three  or  four  times  be- 
fore Johnson  dived  off  the  spring-board.  Halvorsen 
testified : 

That  he  saw  Johnson  dive  in.  '*He  stood  upon  the 
board.  I  don't  know,  in  some  way  he  must  have  lost 
his  balance.  He  was  going  to  make  a  long  dive,  to 
make  it  shallow  in  the  water;  and  in  some  way,  when 
he  went  to  spring,  his  feet  kind  of  went  out,  and  he 
came  right  straight  down."  That  '*he  couldn't  come 
down  straight  in  three  feet  of  water. ' ' 

When  asked  to  explain  how  Johnson  dived  off  when 
hurt,  Eay  Peck  said  that: 

*'He  stood  on  the  board,  and  I  was  swimming 
toward  the  ladder.  I  was  swimming  sideways,  and  I 
could  see  Arthur  dive,  and  I  seen  him  as  he  came 
down.  His  foot  seemed  to  slip,  or  he  lost  his  balance 
in  the  air,  and  he  came  down  straight,  and  I  said, 
'That  was  a  pretty  straight  one,  old  man,'  and  turned 
and  swam  to  the  ladder. '* 

1.  Stating  the  law  with  reference  to,  and  as  limited 
by,  the  facts  in  the  instant  case,  it  may  be  said  that 
the  defendant  was  not  an  insurer  of  the  safety  of 
Arthur  Johnson:  Levinski  v.  Cooper  (Tex.  Civ.  App.), 
142  S.  W.  959;  Williams  v.  Mineral  City  Park  Assn., 
128  Iowa,  32  (102  N.  W.  783,  111  Am.  St.  Rep.  184, 
5  ^nn.  Cas.  924,  1  L.  R.  A.  (N.  S.)  427) ;  Scott  v.  Uni- 
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versity  Athletic  Assn.,  152  Mich.  684  (116  N.  W.  624, 
125  Am.  St.  Rep.  423,  15  Ann.  Cas.  515,  17  L.  E.  A. 
(N.  S.)  234) ;  38  Cyc.  269.    Where  a  person,  however, 
provides  accommodations  of  a  public  nature,  that  per- 
son is  required  to  use  reasonable  care  and  diligence 
in  furnishing  and  maintaining  such  accommodations 
in  a  reasonably  safe  condition  for  the  purpose  for 
which  they  are  apparently  designed  and  to  which  they 
are  adapted.    If  for  any  reason  the  accommodations 
are  not  reasonably  safe  and  suitable  for  the  purposes 
for  which  they  are  ordinarily  used  in  a  customary 
way,  then  the  public  should  be  excluded  entirely,  or 
appropriate  notice  of  the  unsafe  and  unsuitable  condi- 
tion should  be  given,  and  persons  warned  of  the  dan- 
gers in  using  them.    The  spring-board  and  the  water 
beneath  it  constituted  the  accommodations  which  the 
defendant   furnished   to   the    deceased,   who    was  a 
patron  for  hire,  and,  as  such,  was  using  them  for  div- 
ing purposes,  to  which  they  were  adapted,  and  in  the 
way  in  which  they  were  customarily  used.    Persons 
patronizing  the  natatorium  have  a  right  to  assume 
that  the  defendant  has  performed  its  duty,  and  that 
reasonably   safe  and  suitable  accommodations  have 
been  furnished:  38  Cyc.  268;  Barrett  v.  Lake  Ontario 
Beach  Imp.  Co.,  174  N.  Y.  310   (66  N.  E.  968,  61 
L.  R.  A.  829).     If  by  reason  of  the  shallowness  of  the 
water  the  spring-board  and  the  water  beneath  it  were 
not  reasonably  safe  for  diving,  then  it  was  the  duty 
of  defendant  to  warn  Arthur  Johnson  of  the  unsafe 
condition  in  order  that  he  might  be  made  aware  of  the 
danger;  and  therefore,  if  defendant  failed  to  perform 
its  duty,  it  was  guilty  of  negligence  which  would  be 
actionable  if  proximately  causing  the  injury,  unless 
the  deceased  was  himself  chargeable  with  contribu- 
tory negligence:  Turlington  v.  Tampa  Electric  Co.,  62 
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Fla.  398  (56  South.  696,  Ann.  Cas.  1913D,  1213,  38 
L.  R.  A.  (N.  S.)  72) ;  Larkin  v.  Saitair  Beach  Co,,  30 
Utah,  86  (83  Pac.  686,  116  Am.  St.  Rep.  818,  8  Ann." 
Cas.  977,  3  L.  R.  A.  (N.  S.)  982);  Barrett  v.  Lake 
Ontario  Beach  Imp.  Co.,  174  N.  Y.  310  (66  N.  E.  968, 
61  L.  R.  A.  829) ;  Higgins  v.  Franklin  County  Agr. 
Soc,  100  Me.  565  (62  Atl.  708,  3  L.  R.  A.  (N.  S.) 
1132) ;  Williams  v.  Mineral  Park  Assn.,  128  Iowa,  32 
(102  N.  W.  783,  1  L.  R.  A.  (N.  S.)  427,  111  Am.  St. 
Rep.  184,  5  Ann.  Cas  924) ;  Boyce  v.  Union  Pac.  Ry. 
Co.,  8  Utah,  353  (31  Pac.  450,  18  L.  R.  A.  509). 

2.  One  of  the   objects   of  the   rule   requiring  the 
owner  of  a  place  of  amusement  like  the  one  main- 
tained by  defendant  to  warn  patrons  of  danger  is  to 
acquaint  the  patron  with  the  hazard  so  that  he  may 
avoid  injury.    If  the  deceased  had  knowledge  of  the 
shallowness  of  the  water  and  the  danger  incident  to 
diving  from  the  spring-board,  then  he  knew  all  and 
no  less  than  he  could  have  known  had  defendant  ex- 
pressly warned  him  of  the  risk.    If  the  defendant  had, 
in  fact,  cautioned  Johnson  against  the  peril,  and,  not- 
withstanding such  warning,  the  latter  dived  off  the 
spring-board,  then,  on  the  facts  of  the  instant  case, 
the   defendant  would   not  be  liable  because   of  the 
knowledge  imparted  to  Johnson ;  and  so,  too,  the  same 
result  follows  if  Johnson  did,  in  fact,  know  of  the 
danger,  even  though  not  told  by  the  defendant.    If, 
iRrith  knowledge  of  the  danger,  Johnson  placed  him- 
self in  peril,  and,  on  account  thereof,  was  injured,  he 
"was  chargeable  with  contributory  negligence:  Larkin 
^r.  Saitair  Beach  Co.,  30  Utah,  86  (83  Pac.  686,  116 
Am.  St.  Rep.  818,  8  Ann.  Cas.  977,  3  L.  R.  A.  (N.  S.) 
982) ;  Bass  v.  Reitdorf,  25  Ind  App.  650  (58  N.  E.  95) ; 
29  Cyc.  474.    Arthur  Johnson  was  a  good  diver;  he 
bad  been  in  the  plunge  at  least  on  two  prior  occasions 
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when  the  water  was  at  its  usual  depth  of  about  seven 
feet ;  he  and  his  friends  were  told,  upon  making  in- 
quiry, that  the  water  was  between  3  and  3%  feet  deep, 
and  that  it  was  shallow,  but  that  the  water  was  com- 
ing in  fast;  he  and  his  companions  sat  around  and 
waited  ''for  the  water  to  fill  up,'*  because  the  shallow- 
ness was  apparent;  he  could  not  well  have  avoided 
seeing  his  friends  standing  up  in  the  water;  and  con- 
sequently he  must  have  known  the  depth  of  the  water. 
It  is  also  clear  that  he  knew  and  realized  the  danger 
of  diving  off  the  spring-board  into  the  water  at  the 
same  time  because,  as  Halvorsen  said,  Johnson  was 
going  *'to  make  a  long  dive  to  make  it  shallow  in  the 
water,  * '  and  his  feet  slipped,  or  he  lost  his  balance  in 
the  air,  and  he  came  down  straight. 

The  evidence  has  been  narrated  and  considered  in 
a  light  most  favorable  to  the  plaintiff,  and  the  con- 
clusion is  inevitable  not  only  that  Johnson  knew  the 
depth  of  the  water,  but  that  he  also  appreciated  the 
danger.  The  fact  that  he  attempted  ''to  make  a  long 
dive  to  make  it  shallow  in  the  water''  reflects  the 
knowledge  then  had  by  the  deceased.  After  making 
due  allowance  for  the  difference  in  temperament, 
knowledge  and  judgment  of  different  men,  it  is  plain 
that  reasonable  minds  would  draw  no  other  inference 
or  conclusion  from  the  unchallenged  facts  than  that 
the  deceased  was  guilty  of  contributory  negligence 
because  he  dived  off  the  spring-board  with  knowledge 
of  the  existing  conditions  and  a  realization  of  the 
hazard:  Walsh  v.  Oregon  R.  <&  N.  Co.,  10  Or.  250; 
Massey  v.  Seller,  45  Or.  267  (77  Pac.  397). 

The  judgment  of  nonsuit  was  correct,  and  is  af- 
firmed. Affirmed. 
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Argued  May  5,  affirmed  May  25,  1915. 

In  re  DIGGINS^  ESTATE. 
DIGGINS  V.  DIGGINS. 

(149  Pac.  73.) 

Wills— Validity — "TestaiiMiatary  Capacity." 

1.  Where  a  testator  at  the  time  he  executes  his  will  understands 
the  business  in  which  he  is  engaged,  has  knowledge  of  his  property, 
and  how  he  wishes  to  dispose  of  it  among  those  entitled  to  his  bounty, 
he  possesses  "testamentary  capacity,"  notwithstanding  old  age,  sick- 
ness, disability  or  extreme  distress. 

Wills— Validity— Incapacity— "DeluBlon.** 

2.  A  "delusion"  indicating  testamentary  incapacity  must  spring  up 
spontaneously  in  the  mind  of  the  testator,  and  not  be  the  result  of 
extrinsic  evidence  of  any  kind. 

[As  to  insane  delusions  as  affecting  testamentary  capacity,  see 
note  in  63  Am.  St.  Bep.  94.  As  to  testamentary  capacity  and 
contractual  contrasted,  see  note  in  Ann.  Cas.  1915A,  362.] 

wais— Validity— "Undue  Influence." 

3.  "Undue  influence"  sufficient  to  set  aside  a  will  must  be  such 
as  to  overcome  the  free  volition  or  conscious  judgment  of  the  testator 
and  to  substitute  the  purposes  of  another  instead,  and  must  be  the 
efficient  cause  of  the  disposition  of  the  property. 

Wills — ^Validity — ^Undus  mflusncs— Confidential  Bslations. 

4.  Where  a  confidential  relationship  existed  between  testator  and 
the  beneficiary,  and  the  will  is  inconsistent  with  the  claims  of  duty 
and  affection,  slight  evidence  that  the  beneficiary  has  abused  the  con- 
fidence will  suffice  to  invalidate  the  wUl. 

Wills — Contest — Evidence— Incspadty—Undue  Influence. 

5.  In  proceedings  to  contest  a  will,  evidence  held  to  show  that 
the  testator  had  sufficient  testamentary  capacity;  that  he  was  under 
no  delusion  as  to  the  amounts  he  had  given  contestant  and  was  not 
unduly  influenced. 

[As  to  undue  influence  as  invalidating  wills,  see  notes  in  16  Am. 
Dec.  257;  21  Am.  St.  Bep.  94;  31  Am.  St.  Bep.  670.] 

From  Wallowa :  John  W.  Knowl.es,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Harris. 

David  Diggins  died  on  September  2,  1912,  leaving  a 
^^ill  which  was  contested  by  his  son,  Thomas  L.  Dig- 


*The  authorities  passing  upon  what  constitutes  testamentary  capa- 
city are  presented  in  the  notes  in  27  L.  B.  A.  (N.  S.)  2  and  L.  B.  A. 
1915 A,  443.  Bkpobteb. 
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gins.    By  the  terms  of  the  will,  which  was  executed 
March  13,  1912,  the  testator  directs  the  payment  of 
his  debts;  provides  for  a  tombstone  for  himself  and 
one  for  his  wife,  Malvina  A.  Diggins,  provided  she 
does  not  again  marry;  directs  the  construction  of  a 
suitable  iron  fence  around  his  lot  in  Prairie  Creek 
Cemetery;    bequeaths    to    Prairie    Creek    Cemetery 
Association  $250,  provided  that  the  association  shall 
first  have  constructed  a  substantial  and  suitable  addi- 
tion to  the  church  building  located  on  the  cemetery 
grounds;  bequeaths   to   Thelma   Diggins   and  David 
Diggins,  Jr.,  children  of  Thomas  L.  Diggins,  each  the 
sum  of  $100,  which  shall  be  placed  at  interest  and 
paid  over  when  the  legatees  become  21  years  of  age, 
but  if  one  dies  both  sums  shall  be  paid  to  the  other, 
or  if  both  die  before  the  age  of  21  years  then  the  en- 
tire bequest  shall  become  the  property  of  their  father, 
Thomas  L.  Diggins;  bequeaths  $100  to  Thomas  L. 
Diggins;  gives  to  his  wife,  Malvina  A.  Diggins,  a  lot 
in  the  town  of  Joseph,  Wallowa  County,  Oregon,  and 
all  of  the  household  goods,  furniture  and  effects;  be- 
queaths to  his  wife,  Malvina  A.  Diggins,  in  lieu  of 
dower,  such  sum  as  may  be  necessary  for  her  mainte- 
nance and  support  so  long  as  she  shall  remain  his 
widow,  not  exceeding  the  sum  of  $500  each  year;  and 
gives  the  remainder  of  his  estate  to  a  stepson,  Leroy 
G.  Isley,  to  be  held  in  trust  by  the  executor,  who  shall 
pay  to  said  stepson  out  of  such  remainder  for  his 
schooling,  maintenance  and  support,  during  his  min- 
ority, such  sum  as  may  be  necessary  until  attaining 
the  age  of  21  years,  and  thereafter  the  executor  shall 
pay  over  to  Leroy  G.  Isley  the  net  income  until  he 
shall  have  attained  the  age  of  25  years,  at  which  time, 
if  the  stepson  is  found  to  be  an  industrious,  ambitious 
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and  economical  man  and  a  good  citizen,  all  such  re- 
mainder shall  be  turned  over  to  him,  but  if  he  is  not 
at  that  time  a  man  and  citizen  of  the  character  men- 
tioned, he  shall  receive  only  the  net  income  until  such 
time  as  he  proves  himself  worthy.  The  will  further 
provides  that  if  the  stepson,  Leroy  G.  Isley,  shall  die, 
leaving  no  widow  or  legal  issue,  then  the  remainder 
shall  go  to  the  son,  Thomas  L.  Diggins,  and  a  niece, 
Mahala  Diggins,  share  and  share  alike.  S.  P.  Will- 
iams is  appointed  executor,  and  should  any  beneficiary 
contest  or  aid  in  contesting  the  will,  then  such  bene- 
ficiary shall  receive  nothing.  Unsoundness  of  mind 
and  undue  influence  are  assigned  as  the  reasons  for 
the  contest.  The  petition  assailing  the  will  alleges  in 
general  terms  that,  as  the  result  of  old  age  and  serious 
mental  and  physical  diseases,  the  mind  of  deceased 
was  unsound  and  his  memory  was  destroyed ;  and  it  is 
then  averred  with  some  particularity  that  the  de- 
ceased was  entirely  under  the  influence  of  Malvina  A. 
Diggins  and  her  son,  Leroy  G,  Isley,  and  other  per- 
sons acting  with  them.  The  will  was  admitted  to  pro- 
bate by  the  County  Court  and  sustained  by  the  Cir- 
cuit Court,  whereupon  the  contestant  again  appealed. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  d  Eberhard  and  Mr.  Samuel  D. 
Peterson,  with  an  oral  argument  by  Mr.  George  T. 
Oochran. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  A.  M.  Runnells  and  Messrs.  Sheahan  S  Cooley, 
-with  oral  arguments  by  Mr.  Runnells  and  Mr.  Daniel 
TV.  Sheahan. 
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Mr.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

The  surroundings  of  the  litigants  may  be  better  ap- 
prehended after  a  brief  statement  of  the  relationship 
of  the  parties.     Thomas  L.  Diggins  is  a  son  of  de- 
ceased and  of  a  former  wife,  from  whom  David  Diggins 
became  estranged.     After  the  separation,  and  on  May 
30,  1894,  David  Diggins  married  Malvina  A.  Isley, 
who  had  several  children  of  her  own,  one  of  whom  is 
Leroy  G.  Isley,  who  at  the  time  of  the  marriage  was 
about  3  years  of  age.    Leroy  G.  Isley  lived  with  his 
mother  and  stepfather  most  of  the   time  until  the 
spring  of  1909.     David  Diggins  and  his  wife,  Malvina 
A.   Diggins,  quarreled,   separated  and   settled   their 
property  rights  in  1904,  but  about  two  years  there- 
after they  became  reconciled,  after  some  solicitation 
on  the  part  of  David  Diggins,  and  resumed  the  rela- 
tions of  husband  and  wife.     Malvina  A.  Diggins  at  the 
time  of  the  execution  of  the  will  was  not  friendly  to 
Thomas  L.  Diggins,  and  had  not  liked  the  latter  after 
the  trouble  with  her  husband.     The  testimony  clearly 
shows  that  the  deceased  during  his  lifetime  enter- 
tained a  genuine  affection  for  his  son,  Thomas  L.  Dig- 
gins, and  also  for  his  stepson,  Leroy  G.  Isley.     David 
Diggins  moved  to  Wallowa  County  with  his  family  in 
July,  1894,  and  lived  there  until  the  time  of  his  death. 
Thomas  L.  Diggins,  who  resided  in  Umatilla  County, 
visited  his  father  only  four  or  five  times  after  the  lat- 
ter moved  to  Wallowa  County,  but  the  father  made  a 
number  of  visits  to  his  son  at  his  home. 

The  execution  of  the  will  did  not  occur  until  after 
some  deliberation.  David  Diggins  engaged  the  ser- 
vices of  an  attorney,  stating  at  the  time  that  he  desired 
to  make  a  will,  and  telling  how  he  wished  to  dispose 
of   his    property.    A   previous   will    was    destroyed. 
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Three  or  four  rough  drafts  were  prepared,  studied, 
considered  and  destroyed.  At  the  end  of  two  or  three 
weeks,  being  satisfied  with  the  language  of  the  dis- 
puted writing  which  directed  the  disposition  of  the 
estate  in  conformity  with  his  wishes  as  first  expressed 
to  his  attorney^  the  testator  formally  executed  his  will. 
David  Diggins  knew  the  contents  of  each  of  the  rough 
drafts  as  well  as  the  provisions  of  the  will  itself. 
The  only  conclusion  warranted  by  the  evidence  is  that 
no  person  except  the  attorney  and  testator  ever  read 
any  of  the  rough  drafts  of  the  will,  or  heard  the  same 
read. 

1.  Unsoundness  of  mind  and  undue  influence  con- 
stitute the  grounds  upon  which  the  contestant  rests 
his  claim  that  the  testator  lacked  the  necessary  capa- 
city for  making  a  valid  will.  The  measure  of  capacity 
required  has  been  stated  many  times  by  this  court: 

**If  a  testator  at  the  time  he  executes  his  will  under- 
stands the  business  in  which  he  is  engaged,  and  has  a 
knowledge  of  his  property,  and  how  he  wishes  to  dis- 
pose of  it  among  those  entitled  to  his  bounty,  he 
possesses    sufficient   testamentary   capacity,   notwith- 
standing his  old  age,  sickness,  debility  of  body  or  ex- 
treme distress'*:  Ames'  WUl,  40  Or.  495,  504  (67  Pac. 
737,  741);  Hubbard  v.  Hubbard,  7  Or.  42;  Clark's 
Heirs  v.  Ellis,  9  Or.  128;  Chrisman  v.  Chrisman,  16 
Or.  127  (18  Pac.  6) ;  Swank  v.  Swank,  37  Or.  439  (61 
Pac.  846) ;  Stevens  v.  Myers,  62  Or.  372  (121  Pac.  434, 
126  Pac.  29) ;  Wade  v.  Northup,  70  Or.  569  (140  Pac. 
451). 

2.  Definitions  of  a  delusion,  stated  in  different 
terms,  but  expressing  the  same  meaning,  appear  in 
ratter  v.  Jones,  20  Or.  239,  248  (25  Pac.  769,  772,  12 
Ij.  R.  a.  161),  where  this  court  quoting  from  Middle- 
ditch  V.  Williams,  45  N.  J.  Eq.  726  (17  Atl.  826,  4 
L.    B.  A.  738),  says: 
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'*It  is  only  a  delusion  or  conception  which  springs 
up  spontaneously  in  the  mind  of  a  testator,  and  is  not 
the  result  of  extrinsic  evidence  of  any  kind  that  can 
be  regarded  as  furnishing  evidence,  that  his  mind  is 
diseased  or  unsound ;  in  oQier  words,  that  he  is  subject 
to  insane  delusions.  If,  without  evidence  of  any 
kind,  he  imagines  or  conceives  something  to  exist 
which  does  not  in  fact  exist,  and  which  no  rational 
person  would,  in  the  absence  of  evidence,  believe  to 
exist,  then  it  is  manifest  that  the  only  way  in  which 
his  irrational  belief  can  be  accounted  for  is  that  it  is 
the  product  of  mental  disorder.  Delusions  of  this 
kind  can  be  accounted  for  upon  no  reasonable  theory 
except  that  they  are  the  creations  of  the  mind  in  which 
they  originate.** 

In  Wade  v.  Northup,  70  Or.  569  (140  Pac.  451),  ap- 
proval is  given  to  the  announcement  appearing  in 
FtUton  V.  Freeland,  219  Mo.  494,  517  (118  S.  W.  12, 
18, 131  Am.  St.  Rep.  576),  in  which  it  is  said  that: 

' '  There  is  no  such  thing  as  a  delusion  founded  upon 
facts.  It  is  a  mental  conception  in  the  absence  of 
facts.  If  the  idea  entertained  has  for  a  basis  any- 
thing substantial  it  is  not  a  delusion.  There  may  be 
a  misjudgment  of  facts,  or  there  may  be  an  accentu- 
ated opinion  founded  upon  insufficient  facts,  but  not  a 
delusion,  rising  to  the  dignity  of  a  mental  aberra- 
tion.*' 

See,  also,  the  comprehensive  notes  to  Slaughter  v. 
Heath,  127  Ga.  747  (57  S.  E.  69),  as  reported  in  27 
L.  R.  A.  (N.  S.)  1. 

5.  Undue  influence  sufficient  to  set  aside  a  will — 

**must  be  such  as  to  overcome  the  free  volition  or  con- 
scious* judgment  of  the  testator,  and  to  substitute  the 
wicked  purposes  of  another  instead,  and  must  be  the 
efficient  cause,  without  which  the  obnoxious  disposi- 
tion would  not  have  been  made,  *  *  It  is  not  all  in- 
fluence brought  to  bear  upon  the  mind  of  the  testator 
in  the  disposition  of  his  property  that  may  be  denom- 
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inated  undue  or  fraudulent,  as  a  friend  or  relative,  or 
even  those  in  confidential  relation,  may  employ  argu- 
ment, or  even  persuasion,  to  induce  a  bequest,  so  that, 
notwithstanding  it  leaves  the  mind  free  to  act  upon 
its  own  considerations  and  judgment '\*  Holman's 
WUl,  42  Or.  345,  358  (70  Pac.  908) ;  Pickett's  Will, 
49  Or.  127,  153  (89  Pac.  377) ;  Turner's  WUl,  51  Or. 
1,  8  (93  Pac.  461). 

4.  If  a  close  confidential  relationship  existed  be- 
tween the  testator  and  the  beneficiary,  and  the  will  as 
made  is  not  consistent  with  the  claims  of  duty  and 
affection,  then  slight  evidence  that  the  legatee  or 
devisee  has  abused  the  confidence  imposed  in  him  will 
suffice  to  invalidate  the  will:  Holman's  Will,  42  Or. 
345,  359  (70  Pac.  908) ;  Turner's  WUl,  51  Or.  1,  8  (93 
Pac.  461). 

5.  No  useful  purpose  can  be  served  by  recounting 
all  the  voluminous  testimony,  but  it  will  be  quite  suffi- 
cient to  refer  to  only  so  much  of  the  evidence  as  is 
necessary  to  understand  the  condition  of  the  testator's 
mind  and  his  surroundings.    David  Diggins  was  aged 
about  79  years  when  making  the  will,  and  he  left  an 
estate  valued  at  about  $21,000.    He  had  been  afflicted 
-with  palsy  for  some  time;  he  had  been  troubled  with 
a  sore  on  one  of  his  limbs,  was  childish,  but  had  no 
hobbies,  and  his  memory  gradually  failed,  especially 
during  the  last  two  years  of  his  life,  although,  like 
many  aged  people,  he  possessed  an  accurate  recollec- 
tion of  the  events  of  his  early  life.    Although  physi- 
cally weakened  by  the  infirmities  of  old  age,  he  planted 
and  cultivated  a  garden  in  1911  and  1912.     He  was 
accounted  a  good  trader,  was  not  inclined  to  discuss 
liis  business  affairs  with  other  persons,  transacted 
business  before  and  after  the  date  of  signing  the  will, 
ipeas  set  in  his  ways,  firm  in  his  ideas,  and,  as  one  wit- 
ness expressed  it,  he  was  **a  good  stayer.'*    He  was 
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a  constant  reader  of  the  newspapers,  and  discussed 
with  intelligence  all  that  he  read.  Before  proceed- 
ing with  the  discussion,  it  is  proper  briefly  to  note  the 
testimony  of  the  witnesses  concerning  the  mental  con- 
dition of  the  testator. 

F.  F.  McCuUy,  who  was  one  of  the  attesting  wit- 
nesses, testified  that  he  did  not  consider  the  testator 
competent  to  transact  business  without  aid,  because 
his  memory  was  not  good,  although,  as  cashier  of  a 
bank,  he  would  have  honored  any  checks  signed  by 
David  Diggins. 

Dr.  J.  H.  Thompson,  who  was  the  family  physician 
and  had  known  the  deceased  11  or  12  years,  deposed 
that  he  attended  the  testator  during  his  last  sickness, 
that  the  patient  possessed  a  clear  mind  and  was 
rational  Augn^st  19,  1912,  and  that  he  was  competent 
to  transact  business  until  about  10  days  before  his 
death,  during  which  period  the  mind  was  affected  by 
uremic  poisoning. 

J.  M.  Thompson  said  that  he  was  intimately  ac- 
quainted with  the  testator  the  last  two  years ;  that  dur- 
ing that  period  he  was  a  fine  entertainer  on  whatever 
subject  was  discussed. 

Mrs.  Nathan  Tryon  believed  that  his  mind  during 
the  last  two  years  was  just  the  same  as  it  always  had 
been,  and  she  could  not  see  anything  wrong  with  his 
mind  at  all. 

J.  B.  Streeter  testified  that  his  mind  seemed  always 
to  be  all  right,  and  that  he  was  not  different  from  most 
people,  except  that  he  was  afflicted  with  palsy. 

Charles  Scott  testified  that  he  had  been  acquainted 
with  David  Diggins  since  1898,  and  saw  the  latter  in 
August,  1912,  and  observed  nothing  unusual  in  his 
appearance. 
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Wesley  Duncan  knew  Diggins  since  1879,  and  met 
him  quite  frequently  during  the  two  years  before  his 
death;  that — 

**he  was  like  most  old  men;  as  he  got  old  and  feeble 
he  was  more  feeble.  Ordinarily  his  mind  was  good. 
He  got  more  forgetful  as  he  got  older  and  a  little  more 
easily  excited.*' 

J.  A.  Bumble,  upon  returning  from  California  on 
March  24, 1912,  noticed  that  Diggins  had  failed  physi- 
cally and  to  some  extent  mentally. 

E.  T.  Roup,  a  farmer  and  vice-president  of  the  First 
Bank  of  Joseph,  when  speaking  of  his  physical  condi- 
tion during  the  last  year  of  his  life,  said  that  he  had 
failed  right  along  like  any  man  would  naturally,  both 
mentally,  and  physically,  and  was  inclined  to  tell  the 
same  thing  over  once  in  awhile,  like  any  old  person 
would  do. 

Frank  Stevenson  said  that  his  health  failed  during 
the  last  two  years  of  his  life,  but  could  not  say  so  much 
about  his  mental  condition. 

N.  C.  Longfellow  testified  that  during  the  last  two 
years  of  his  life  his  health  failed  decidedly,  and  that 
his  memory  was  failing  him  fast. 

Charles  McLane  stated  that  during  the  last  two 
years  of  his  life  **he  was  like  any  old  man;  he  was 
feeble  in  health,''  and  childish,  but  could  not  say  that 
his  ability  to  transact  business  was  affected. 

S.  H.  Warfield,  a  brother-in-law,  saw  him  in  April, 
1912,  at  which  time  he  seemed  to  be  more  childish  and 
nervous  than  before,  but  did  not  observe  much  differ- 
ence in  his  memory. 

The  attorney  who  drew  the  will  and  Malvina  A. 
Diggins  stated  that  the  testator  was  competent  to  dis 
pose  of  his  property  and  to  transact  business,  while 
Thomas  L.  Diggins  testified  to  the  contrary.    There 
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is  evidence,  however,  to  the  effect  that  before  the  will 
was  opened,  and  at  a  time  when  the  contestant  be- 
lieved that  he  was  made  the  principal  beneficiary,  he 
stated  that  *'they  would  break  $60,000  before  they 
would  break  the  will/* 

The  contestant  urges  with  much  emphasis  the  claim 
that    his    father    entertained    an    unfounded    belief, 
amounting  to  a  delusion,  that  he  had,  before  making 
his  will,  given  to  the  son  $15,000  or  $20,000 ;  that  such 
delusion  affected  the  terms  of  the  will;  and,  further, 
that  the  provisions  of  the  will,  when  applied  to  Leroy 
G.  Isley,  were  glaringly  inconsistent  with  the  condi- 
tions surrounding  the  stepson,  but  were  entirely  con- 
gruous and  harmonious  when  applied  to  the  deceased's 
nephew,  Charles  Diggins,  who  had  since  died.     So  far 
as  pertinent  to  the  inquiry  the  evidence  will  be  briefly 
noted.     The  contestant  testified  that  his  father  told 
him  in  March  or  April  of  1912,  which  was  probably 
after  the  will  had  been  executed,  that: 

**  *What  I  have,'  he  says,  'you  will  get.  What  I 
have  will  never  go  out  of  the  Diggins'  name.'  " 

The  testator  told  the  attorney  who  prepared  the  will 
that : 

''In  the  past  he  had  helped  his  son,  probably  giving 
him  altogether  something  like  $15,000  or  $20,000,  and 
that  his  son  was  worth  probably  three  or  four  times 
as  much  as  he  was,  and  that  he  did  not  want  to  leave 
him  over  $100. ' ' 

During  the  period  of  about  two  years  when  David 
Diggins  and  his  wife  were  separated,  the  former  made 
his  home  with  Thomas  L.  Diggins;  and  at  some  time 
during  that  period,  probably  in  1905,  but  before  the 
reconciliation  between  David  Diggins  and  his  wife, 
when    every   circumstance   pointed   to   the    complete 
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absence  of  any  possible  undue  influence,  the  testator, 
in  a  conversation  with  Charles  Scott — 

**  talked  about  Tom,  and  he  said  he  had  given  him  all 
he  intended  to ;  that  he  had  helped  him  lots  when  he 
was  getting  started,  and  he  wouldn't  give  him  any 
more.    What  he  had  he  would  give  to  someone  else. ' ' 

The  contestant  testified  that  in  about  1893  he  pur- 
chased from  the  father  160  acres  of  land  known  as  the 
Hurst  place,  giving  therefor  a  span  of  colts  valued  at 
$330  and  a  set  of  harness  priced  at  about  $45,  and 
that  the  land  had  been  previously  valued  at  $800,  and 
a  short  time  afterward  the  son  purchased  from  his 
.  father  more  land  valued  at  approximately  $4,600, 
about  560  acres  being  the  total  amount  of  land  con- 
veyed by  the  testator  to  the  contestant.  The  father 
had  given  the  son  $30  in  money,  a  horse,  and  a  cow 
and  in  1905  loaned  him  $1,000  which  was  repaid.  At, 
the  time  of  the  trial  Thomas  L.  Diggins  owned  1,800 
or  2,000  acres  of  land,  and  the  value  of  his  worldly 
possessions,  when  compared  with  the  estate  of  his 
father,  was  about  as  stated  by  the  testator. 

The   record   shows  conclusively  and  without   any 
contradiction  that  David  Diggins  was  attached  to  his 
son  and  took  much  pride  in  the  fact  that  the  contestant 
had  acquired  considerable  property,  and  while  it  was 
not  literally  true  that  the  son  had  been  given  $15,000 
or  $20,000,  still  the  father  no  doubt  considered  that 
the  transactions  already  narrated  were  helpful  to  the 
son  to  the  extent  that  without  them  he  would  not  have 
prospered,  but  by  reason  of  them  he  was  enabled  to 
achieve  the  success  afterward  attained.     The  contest- 
ant purchased  the  Hurst  place  for  one  half  the  price 
previously  placed  upon  it.     The  testator  may  have 
overestimated  the  assistance  he  gave  to  the  son,  and  to 
that  extent  misstated  the  facts,  but  it  is  more  than  a 
plAUsible  explanation  to  say  that  it  is  fair  to  assume 
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that  the  testator  believed  from  what  he  had  actually 
given  the  son,  loaned  to  him  and  sold  to  him,  when  con- 
sidered with  relation  to  all  the  surrounding  circum- 
stances and  in  connection  with  all  that  followed,  that 
he  had  helped  the  son  to  get  a  start  in  life  and  that 
such  start  was  a  help  and  worth  much  to  the  son ;  and, 
when  thus  viewing  the  situation  of  David  Diggins,  at 
the  same  time  keeping  in  mind  the  fact  that  the  record 
discloses  that  the  father  was  not  mistaken  when  he 
spoke  of  the  value  of  the  property  possessed  by  the 
son,  the  conclusion  follows  that  the  testator  was  not 
laboring  under  a  delusion  which  affected  any  of  the 
provisions  of  the  will:  Fvlton  v.  Freeland,  219  Mo. 
494,  517  (118  S.  W.  12,  18,  131  Am.  St.  Rep.  576); 
Jackson  v.  Hardin,  83  Mo.  175,  183 ;  Hall  v.  Perry,  87 
Me.  569  (33  Atl.  160,  47  Am.  St.  Bep.  352,  358). 

It  is  true  that  the  terms  of  the  will  fitted  the  posi- 
tion in  which  Charles  Diggins  was  placed  more  closely 
than  that  of  Leroy  Q.  Isley.    The  nephew  was  younger 
than  the  stepson,  who  at  the  time  of  the  execution  of 
the  will  was  nearly  21  years  of  age.    Leroy  G.  Isley 
lived  with  his  mother  and  stepfather,  while  they  were 
living  together,  until  about  1909,  when  he  engaged  in 
farming  and  stock-raising,  and  was  so  employed  in 
March,  1912.    It  must  be  remembered,  however,  that 
Leroy  G.  Isley  had  been  practically  raised  by  David 
Diggins,  and  that  the  stepfather  always  thought  a 
great  deal  of  the  stepson,  spoke  highly  of  him,  aad 
when  conferring  with  his  attorney  about  the  disposi- 
tion of  his  property,  the  testator  stated  that  **he  ha.d 
a  stepson  that  he  had  brought  up  himself,  and   lie 
wanted  to  take  care  of  him,"  while  there  is  nothing 
to  indicate  that  the  deceased  was  particularly  inters 
ested  in  Charles  Diggins. 
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Much  was  claimed  for  what  Thomas  L.  Diggins  tes- 
tified about  what  his  father  said  concerning  a  check 
and  Wes  Isley.  The  statement  was  made,  however, 
only  a  few  days  before  the  death  of  David  Diggins, 
during  the  10-day  period  when,  according  to  the  testi- 
mony of  Dr.  J.  H.  Thompson,  he  was  not  competent 
to  transact  business,  and  on  an  occasion  when  Thomas 
L.  Diggins  says  he — 

* 'found  father  out  of  his  head.  He  did  not  know  me 
when  I  first  went  in.  He  just  looked  up.  I  laid  my 
had  [hat]  down  and  was  there  a  few  minutes,  and  he 
looked  up  and  apparently  Imew  me.*' 

The  record  pictures  an  old  man  who  was  childish, 
whose  menory  was  failing,  and  who  was  weakened  by 
the  infirmities  of  advanced  age,  but  who,  neverthe- 
less, was  firm  in  his  convictions,  and  when  he  made 
his  will  understood  the  business  in  which  he  was  en- 
gaged, had  a  knowledge  of  his  property,  and  knew  how 
he  wished  to  dispose  of  it  among  those  entitled  to  his 
bounty.     The  disputed  writing  reflects   the   deliber- 
ately expressed  and  carefully  considered  wishes  of 
the  testator  unaffected  by  the  wishes  or  influence  of 
any  other  persons.    The  standard  by  which  to  meas- 
ure the  validity  of  the  disputed  writing  is  not  what 
disposition  of  the  property  would  have  been  made  by 
most  persons,  or  even  by  some  others,  but  the  test  is 
as  hereinbefore  stated. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 
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Ar^ed  May  3,  affirmed  May  25,  1915. 

HEUEL  V.  WALLOWA  COUNTY. 

(149  Pae.  77.) 

Statates — ^ntl»— County  Higbways-^Vacation. 

1.  Section  6279,  L.  O.  L.,  authorizing  the  vacation  of  county  roads 
and  highways,  is  not  repugnant  to  Article  IV,  Section  20,  of  the  Con- 
stitution, providing  that  every  act  8)iall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title,  the  title  of  Laws  of  1903,  page  262,  of  which 
Section  6279  is  a  re-enactment,  being  ''to  provide  for  the  laying  out, 
establishing,  constructing,  improving,  and  relocating  of  county  roads, 
for  the  establishment  of  road  districts,  the  appointment  of  super- 
visors," etc.,  since  the  title  of  an  act  need  not  express  all  matters 
connected  with  the  subject  and  embodied  in  the  enactment,  so  long 
as  it  is  fairly  an  index  to  the  proposed  legislation. 

Btatates — ^Tltlo— Amending  Act — Constitutionality. 

2.  Section  6279,  L.  O.  L.,  authorizing  the  vacation  of  county  high- 
ways, a  re-enactment  of  Laws  of  1903,  page  262,  if  repugnant  to 
Article  IV,  Section  20,  of  the  Constitution,  providing  that  every  act 
shall  embrace  but  one  subject  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title,  was  cured  by 
Laws  of  1913,  page  296,  entitled  "An  act  to  amend  Section  6279  of 
L.  O.  L.,  relating  to  petitions,  for  road  dedication  and  acceptance," 
since  thereby  the  whole  of  the  section  amended  served  as  a  title  to 
the  law  of  1913. 

[As  to  sufficiency  of  title  of  amendatory  act,  see  note  in  86 

Am.  St.  Bep.  267.] 

. 

HiglEways— Vacatton--^tatate. 

3.  Under  Section  6279,  L.  O.  L.,  providing  for  the  vacation  of 
county  highways,  and  requiring  that  a  petition  for  the  laying  out  or 
vacating  of  such  a  highway  shall  specify  the  place  of  beginning,  the 
intermediate  points,  and  the  place  of  termination,  where  the  petition 
described  the  road  to  be  vacated  by  name,  and  as  beginning  at  its 
connection  with  another  named  road  on  a  certain  township  line,  336 
feet  north  of  a  certain  corner  of  a  subdivision  of  a  given  section  in 
a  given  road  district,  thereafter  giving  the  general  direction  of  the 
highway,  the  sections  over  which  it  crossed,  to  where  it  connected 
with  a  specified  public  road,  and  there  terminating,  40  rods  west  of  a 
corner  of  a  sectional  subdivision,  there  was  full  compliance  with  the 
statute  in  respect  to  locating  the  road. 

Slgkwtkfn — ^Vacation — ^Beview   of    Proceedings — ^Presamptionv— Find- 
ings. 

4.  •  Under  Section  605,  L.  O.  L.,  providing  that  a  writ  of  review 
shall  be  allowed  where  an  inferior  tribunal  appears  to  have  exercised 
its  judicial  functions  erroneously,  or  to  have  exceeded  its  jurisdiction^ 
to  the  injury  of  some  substantial  right  of  the  plaintiff,  where,  on  ap- 
peal from  a  decision  of  the  Circuit  Court  dismissing  sueh  writ  to 
re-examine  the  action  of  the  County  Court  in  vacating  a  highway,  the 
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eyidence  which  was  before  the  Cotintj  Court,  as  to  the  right  of  re- 
monstrators  to  be  counted  as  opposed  to  the  vacation,  was  not 
Incorporated  in  the  record,  the  Supreme  Court  could  not  presume  that 
the  County  Court  erred  in  excluding  them  from  consideration,  as 
opposed  to  the  vacation,  since,  the  County  Court  having  jurisdiction 
or  the  proceedings,  the  burden  was  on  plaintiff  seeking  to  have  the 
proceedings  set  aside  on  writ  of  review  to  show  that  it  erred  or  ex- 
ceeded its  jurisdiction,  and  also  that  such  error  injured  some  sub- 
stantial right  of  the  plaintiff,  as  required  by  the  statute. 

Highwaye— Vacation — Nolice  to  Bemonstraton — Statutes. 

5.  Under  Section  6288,  L.  0.  L.,  requiring  the  County  Court  to 
publicly  read  the  report  of  the  viewers,  in  proceedings  to  vacate  a 
highway,  on  two  different  days  of  the  same  term,  and  then  to  proceed 
as  indicated,  where  the  petitioners  filed  a  motion  contesting  the  quali- 
fications of  certain  signers  of  the  remonstrance,  it  was  not  a  pre- 
requisite to  a  valid  vacation  that  service  of  the  motion  be  had  upon 
the  remonstrators  or  their  attorneys  before  hearing,  since  a  proper 
petition,  accompanied  by  proof  that  the  statutory  notices  have  been 
pcsted,  fulfills  the  requirements  of  law  as  to  service  of  process  in  such 
proceedings,  while  to  invalidate  them  for  want  of  an  additional  notice 
of  each  step  taken  would  render  the  road  laws  practically  unenforce- 
able. 

From  Wallowa :  John  W.  Knowles,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bean. 

Peter  Heuel,  the  plaintiff,  obtained  a  writ  of  review 
to  re-examine  the  action  of  the  County  Court  of  Wal- 
lowa County  in  the  matter  of  vacating  a  county  high- 
way. The  Circuit  Court  dismissed  the  writ,  thereby 
affirming  the  proceedings  of  the  County  Court,  and 
plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  A.  M.  Runnells  and  Mr,  James  A.  Burleigh. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  M.  Corkins,  District  Attorney. 

■ 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1,  2.  It  is  maintained  by  counsel  for  plaintiff  that 
the  act  of  1903  (Laws  1903,  p.  262;  L.  0.  L.,  §  6279), 
in  so  far  as  the  same  authorizes  the  vacation  of  county 
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roads  and  highways,  is  repugnant  to  Article  IV,  Sec- 
tion 20,  of  the  state  Constitution,  which  provides  that: 

**  Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much  thereof 
as  shall  not  be  expressed  in  the  title." 

This  contention  cannot  be  upheld.  The  act  of  1903 
was  in  eflfect,  although  not  so  expressed  in  the  title,  a 
revision  or  re-enactment  of  several  sections  of  the 
road  laws,  for  the  purpose  of  publication  in  pamphlet 
form  for  distribution  to  road  supervisors.  In  form 
the  act  repealed  the  old  statute  relating  to  the  same 
matter.    The  title  of  the  act  assailed  is  as  follows : 

**To  provide  for  laying  out,  establishing,  construct- 
ing, improving,  and  relocating  county  roads;  provid- 
ing for  the  establishment  of  road  districts  and  the 
appointment  of  supervisors  therein,  and  prescribing 
their  duties  and  compensation;  providing  for  a  board 
of  county  road  viewers,  and  for  the  appointment  of  a 
county  roadmaster,  prescribing  their  duties  and  fixing 
their  compensation ;  providing  for  the  levy  and  collec- 
tion  of  the  general  tax,  and  for  the  manner  of  expend- 
ing the  same;  providing  for  the  special  improvement 
of  county  roads  by  district  taxation,  for  holding  dis- 
trict meetings,  and  prescribing  the  qualifications  of 
voters  at  such  meetings ;  providing  for  roads  of  public 
easement,  and  the  manner  of  laying  out  and  improving 
the  same;  providing  for  the  construction  and  mainte- 
nance of  roads,  bridges  and  fences;  providing  penal- 
ties for  violations  of  this  act ;  fixing  the  compensation 
of  surveyors  and  their  helpers;  and  repealing, '^  etc. 

It  is  contended  that  the  matter  of  vacation  of  county 
roads  is  not  expressed  in  the  title  of  the  act.  The  lan- 
guage of  our  fundamental  law,  **  Every  act  shall  em- 
brace but  one  subject,  and  matters  properly  connected 


i 
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therewith,  which  subject  shall  be  expressed  in  the 
title, ' '  clearly  indicates  that  it  is  not  necessary  for  the 
title  of  an  act  to  express  all  of  the  matters  connected 
with  the  subject,  and  embodied  in  the  enactment, 
otherwise  the  title  would  be  practically  a  duplicate  of 
the  law  itself.    The  vacation  of  a  road  and  highway 
is  undoubtedly  connected  with  the  subject  mentioned 
in  the  title  of  the  act  in  question.    It  cannot  be  said 
that  this  provision  is  wholly  foreign  to  such  subject. 
The  title  was  a  fair  index  to  the  proposed  legislation. 
All  of  the  provisions  of  the  law  are  relevant  to  the 
subject.    Therefore  the  act  is  not  in  conflict  with  the 
constitutional  requirement:  Clemmensen  v.  Peterson, 
35  Or.  47  (56  Pac.  1015) ;  Corvallis  <&  E.  R.  Co.  v.  Ben- 
son.  61  Or.  359   (121  Pac.  418);  Bailey  v.  Benton 
County,  61  Or.  390  (111  Pac.  376,  122  Pac.  755) ;  East- 
man V.  JenningS'McRae  Logging  Co.,  69  Or.  1  (138 
Pac.  216,  218) ;  Gantenhein  v.  West,  74  Or.  334  (144 
Pac.  1171,  1173).    We  enter  into  no  extended  discus- 
sion of  this  important  subject  for  the  reason  that  the 
proceedings  reviewed  were  governed  by  the  act  of 
1913  (Gen.  Laws  1913,  p.  296),  amending  the  former 
act  (Section  6279,  L.  0.  L.) ;  and,  if  there  was  any  de- 
fect in  the  title  to  the  earlier  law,  it  was  cured  by  the 
amendatory  act.    That  is,  the  whole  of  the  section 
amended  served  as  a  title  to  the  later  statute :  Pacific 
Mating  &  E.  Co.  v.  Portland,  65  Or.  349,  385  (133  Pac. 
72,  46  L.  R.  A.  (N.  S.)  363) ;  Paries  v.  State,  110  Ga. 
760   (36  S.  E.  73).    The  statute  relating  to  county 
roads  has  been  in  existence  since  1860,  and  during 
that  time  the  legislature  has  not  indicated  an  intention 
to  change  the  law  in  respect  to  vacating  county  roads. 
The   several  enactments  contain   diflferent   language 
but  are  substantially  to  the  same  effect  in  this  regard. 
Section  6279,  L.  0.  L.,  requires  that  a  petition  for  lay- 
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ing  onjt  or  vacating  a  county  road  shall  specify  the 
place  of  beginning,  the  intermediate  points,  if  any,  and 
the  place  of  termination  of  such  road.  It  is  argued  by 
plaintiff's  counsel  that  this  requirement  of  the  statute 
was  not  complied  with.  The  petition  describes  the 
road  proposed  to  be  vacated  by  name,  and  as  begin- 
ning where  the  same  connects  with  another  road 
named,  on  certain  township  line,  336  feet  north  of  a 
certain  comer  of  a  subdivision  of  a  given  section  in  a 
given  road  district,  then  the  general  direction  is  given, 
the  sections  over  which  it  crosses,  to  where  the  same 
connects  with  a  public  road  ''known  as  the  Lnnaha 
road/'  there  terminating  40  rods  west  of  a  certain 
comer  of  a  sectional  subdivision. 

3.  The  object  of  the  petition  and  notice  is  to  inform 
the  people  interested  what  road  is  asked  to  be  vacated. 
The  points  of  termini  of  the  road  described  in  the  peti- 
tion are  specifically  defined.  The  intermediate  points 
are  plainly  delineated  by  describing  the  whole  route  of 
the  road.  The  petition  complies  strictly  with  the 
statutory  requirement.  Proof  of  the  posting  of  notice 
as  directed  by  the  statute  was  made,  and  is  not  ques- 
tioned. Therefore  the  County  Court  acquired  juris- 
diction in  the  matter:  Ames  v.  Union  County,  17  Or. 
600  (22  Pac.  118) ;  Feagins  v.  Wallowa  County,  62  Or. 
186  (123  Pac.  902). 

4.  The  next  question  for  consideration  arises  as  fol- 
lows :  The  petition  contained  the  names  of  46  persons, 
45  of  whom  the  County  Court  found  were  qualified  to 
sign  the  same.  There  were  65  signers  to  the  remon- 
strance filed.  Of  these  the  court  found  that  38  were 
qualified  remonstrators.  After  the  report  of  the 
viewers  was  filed,  the  attorneys  for  the  petitioners 
filed  a  motion  contesting  the  qualifications  of  8  of  the 
remonstrators  for  the  reason  that  the  same  persons 
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had  signed  the  petition,  and  objecting  to  10  as  ^'not 
freeholders,  nor  owners  of  real  property  within  road 
districts  Nos,  5,  23  or  32,  Wallowa  County,  Oregon, 
and  therefore  not  qualified  to  sign  said  remon- 
strance, '  *  and  7  others  for  the  reason  they  did  not  reside 
in  either  of  the  road  districts  through  which  the  road 
passed.  The  County  Court  investigated  the  qualifi- 
cations of  the  remonstrators,  as  well  as  of  the  peti- 
tioners, and  made  the  findings  above  referred  to,  and 
decided  that  the  remonstrance  was  not  sufficient  to 
overcome  the  petition.  The  petition  for  the  writ  of  re- 
view alleges  that  the  County  Court  erred  in  striking 
from  the  remonstrance  the  names  of  7  signers  thereon 
for  the  reason  that  said  signers  were  not  freeholders 
within  either  of  the  road  districts  in  which  the  road  is 
located.  This  seems  to  be  the  principal  error  relied 
upon.  If  conceded,  this  would,  taken  alone,  add  7 
more  names  to  the  remonstrance,  making  45,  which 
would  equal  the  number  of  petitioners  but  would  not 
outweigh  the  same.    We  pass  this  point. 

The  return  to  the  writ  discloses  that  the  motion 

questioned  the  qualifications  of  these  7  remonstrators, 

as   will  be  seen  from  the  quotation  above,  on  the 

ground  that  *  *  said  persons  are  not  freeholders. '  *    The 

additional  assertion  in  the  motion  as  to  the  lack  of 

oiivnership,  by  these  signers,  of  property  in  the  road 

districts,  does  not  change  the  first  challenge.    This 

motion,  however,  is  material  only  as  indicating  the 

reason  of  the  ruling  of  the  County  Court,  and  on  this 

accoimt  we  have  given  the  same  due  consideration. 

The  record  shows  that  the  County  Court  excluded 

names,  from  both  the  remonstrance  and  the  petition, 

that  were  not  embraced  i^n  the  motion.    This  indicates 

that  the  County  Court  did  not  base  its  decision  en- 

upon  the  ground  specified  in  the  motion. 
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Sections  6279  and  6288  prescribe  that  road  peti- 
tions and  remonstrances  shall  be  signed  by  free- 
holders of  the  county  residing  in  the  road  district  or 
districts  where  the  road  affected  is  located.  It  is  not 
essential  that  the  real  estate  owned  by  such  signatorial 
persons  be  situate  in  any  particular  road  district  or 
districts  in  the  county.  We  note  this  as  a  preface  to 
avoid  any  misunderstanding,  and  not  because  it  is  so 
contended  by  counsel  for  either  side.  The  County 
Court  having  acquired  jurisdiction  of  the  road  pro- 
ceedings, as  above  noted,  it  is  incumbent  upon  plaintiff 
in  order  to  have  the  proceedings  set  aside  upon  a 
writ  of  review  to  show  that  the  County  Court  erred  in 
the  exercise  of  its  judicial  functions  or  exceeded  its 
jurisdiction,  and  also  that  such  error  was  to  the  in- 
jury of  some  substantial  right  of  the  plaintiff:  Sec- 
tion 605,  L.  0.  L.  In  other  words,  error  will  not  be 
presumed.  And  a  mere  irregularity  in  subsequent 
proceedings,  after  jurisdiction  has  once  been  obtained, 
will  not  vitiate  the  adjudication :  French-Glenn  Co.  v. 
Harney  County,  36  Or.  138  (58  Pac.  35) ;  Jensen  v. 
Curry  County,  55  Or.  54  (105  Pac.  96). 

The  County  Court  in  its  inquiry  as  to  whether  or 
not  the  remonstrators  were  qualified  to  sign  the  same 
were  referred,  and  had  access,  to  the  assessment-rolls 
and  records  of  the  county.  No  affidavit  as  to  the 
qualification  of  the  signers  thereto  accompanied  the 
remonstrance.  The  return  to  the  writ,  which  is  the 
only  evidence  necessary  to  examine  {Cur ran  v.  State, 
53  Or.  154  [99  Pac.  420]),  discloses  that  the  County 
Court  heard  the  matter  and  found  as  above  stated. 
No  request  was  made  for  more  specific  findings  by 
either  the  County  Court  or  the  Circuit  Court.  The 
evidence  before  the  County  Court  in  regard  to  the 
remonstrators '  right  to  be  counted  in  the  road  matter 
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was  not  incorporated  in  the  record  in  this  action  to 
review  the  road  proceedings.  The  record  of  the  rul- 
ings of  that  court  does  not  show  that  any  remonstra- 
tors  were  excluded,  for  the  reason  that  their  real 
estate  was  not  situated  in  either  of  the  road  districts, 
•  or  that  the  decision  of  the  County  Court  was  based 
upon  any  requirement  as  to  signatures,  except  as  pro- 
vided by  the  statute.  It  is  not  shown  by  the  record 
that  the  persons  mentioned  in  the  motion  referred  to, 
or  those  held  not  to  be  legal  remonstrators,  were  free- 
holders of  the  county  of  Wallowa  or  elsewhere,  or 
that  they  resided  in  either  of  the  road  districts. 
Therefore  we  cannot  presume  that  the  County  Court 
erred  in  drawing  its  conclusion  from  the  evidence 
which  it  had  before  it,  but  which  is  not  before  this 
court. 

5.  It  is  alleged  that  the  County  Court  erred  in  pro- 
ceeding with  the  hearing  of  the  motion  of  the  peti- 
tioners, and  as  to  the  legality  of  the  signatures  on  the 
remonstrance  without  the  service  of  the  motion  upon 
the  remonstrators  or  their  attorney.    We  do  not  find 
any  record  of  the  appearance  of  any  attorney  for  the 
remonstrators  prior  to  the  filing  of  the  motion.    No 
appearance  of  an  attorney  for  either  side  is  noted  in 
the  Cotmty  Court  journal.    All  of  the  interested  par- 
ties should  have  had  ample  opportunity  to  present 
their  claims  in  the  matter.     However,  no  showing  by 
affidavit  or  otherwise  was  made  at  any  time  to  ap- 
praise the  County  Court  that  any  of  the  parties  had 
any  further  facts  to  present,  or  any  request  for  any 
further  hearing  in  the  matter.     The  members  of  our 
County  Courts  are  not  all  lawyers,  and  the  same 
nicety  as  to  rules  of  practice  cannot  be  expected  to 
prevail  in  that  court  as  attorneys  are  accustomed  to 
in   the  higher  courts. 
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The  remonstrance  was  filed  on  March  4, 1914.  The 
report  of  the  viewers  is  dated  May  29,  1914-  The 
County  Court  declared  the  road  vacated  July  6,  1914, 
Section  6288,  L.  0.  L.,  requires  the  County  Court  to 
publicly  read  the  report  of  the  viewers  in  such  a  pro- 
ceeding, on  two  different  days  of  the  same  term,  and 
then  directs  the  court  to  proceed  as  therein  indicated. 
We  understand  that  the  provision  of  the  law,  as  to 
two  separate  proclamations  of  the  report,  is  for  the 
purpose  of  informing  those  particularly  interested 
and  the  public  generally  of  the  action  which  is  recom- 
mended, and  that  the  road  matter  is  under  considera- 
tion by  the  court. 

Any  petitioner  or  remonstrator  in  a  road  case  who 
does  not  care  to  rely  solely  upon  the  County  Court 
can  easily  ascertain  the  time  when  the  report  will 
be  read  and  the  matter  finally  heard.  A  proper  peti- 
tion, accompanied  by  proof  that  the  statutory  notices 
have  been  posted,  fulfills  the  requirements  of  the  law 
as  to  service  of  process  in  such  cases.  And  to  in- 
validate road  proceedings  for  want  of  an  additional 
notice  of  each  step  taken  therein  by  the  court  would 
render  the  road  laws  practically  inapossible  of  en- 
forcement in  case  of  any  objection,  and  defeat  their 
purpose.  It  was  the  duty  of  the  County  Court  under 
the  statute  to  ascertain  the  number  of  remonstrators, 
in  the  absence  of  any  motion.  Such  motion  would 
not  necessarily  change  the  mode  of  procedure.  At 
the  most  the  matter  complained  of  as  to  want  of  notice 
was  an  irregularity,  and  did  not  nullify  the  action  of 
the  court. 

The  petition  for  the  writ  of  review  and  the  return 
made  in  obedience  to  the  writ  do  not  show  an  error 
to  the  injury  of  any  substantial  right  of  plaintiff. 


May,  1915.]     Madden  v.  Condon  Nat.  Bank.  363 

Therefore  the  judgment  of  the  Circuit  Court  affirm- 
ing the  action  of  the  County  Court  is  affirmed. 

Affibmed. 


Argued  May  5,  reversed  May  26,  1915. 

MADDEN  V.  CONDON  NAT.  BANK. 

(140  Pac.  80.) 

Appeal  and  Error— Presentation  of  Orounds  of  Sevlew  in  Court  Below 
— ^Necessity. 

1.  Improper  argument  of  counsel  cannot  be  reviewed  where  there 
was  no  exception  below  to  the  ruling  of  the  court  thereon. 

Trover  and  Converiion — ^'Xfonverslon'* — ^What  Oonstitntes. 

2.  Conversion  consists  in  the  exercise  of  dominion  and  control 
over  property  inconsistent  with,  and  in  denial  of,  the  rights  of  the 
true  owner  or  the  party  having  the  right  to  possession. 

[As  to  what  constitutes  conversion  of  personal  property,  see 
notes  in  15  Am.  Dec.  151;  24  Am.  St.  Bep.  795.] 

Trover  and  OonYersion — ^Def enees. 

3.  It  is  a  defense  to  an  action  for  conversion  that  plaintiff  was 
not   damaged. 

Trial — ^Instractions— Application  to  Issues. 

4.  In  an  action  for  the  conversion  of  collateral  security,  where 
defendant  alleged  that  the  collateral  was  still  in  its  possession  un- 
disposed of  and  subject  to  the  conditions  under  which  it  was  first 
dieposedy  an  instruction  that  the  question  in  the  case  was  whether 
defendant  was  authorized   to   make  the  disposition  of   the  security 

admitted  by  aU  to  have  been  made"  was  erroneous. 
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From  Gilliam :  David  E.  Parker,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  by  New  Madden  and  E.  L.  Madden 
ag3.iiist  the  Condon  National  Bank,  a  corporation,  for 
daraages  for  the  conversion  of  collateral  securities.  In 
1909,  according  to  the  complaint,  the  plaintiffs  were  in- 
debted to  the  defendant  bank  in  the  sum  of  $4,000,  evi- 
denced by  two  promissory  notes.  For  the  purpose  of 
securing  the  payment  of  this  debt  they  delivered  the 
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defendant  three  promissory  notes,  of  the  face  value  of 
$2,000  each,  which  had  been  executed  and  delivered  to 
the  plaintiff  New  Madden  in  1908.    These  collateral 
notes,  maturing,  respectively,  four,  five  and  six  years 
after  date,  were  secured  by  a  mortgage  upon  1,360 
acres  of  land,  and  this  mortgage  was  assigned  to  de- 
fendant; such'transfer  being  signed  by  both  plaintiffs, 
who  are  husband  and  wife.    The  agreement  between 
plaintiffs  and  defendant  was  that  defendant  should  col- 
lect the  collateral  notes  and  apply  the  proceeds  first 
to  the  payment  of  plaintiff's  debt,  and  deliver  the  over- 
plus to  them,  and  that,  if  defendant  should  collect  only 
enough  to  satisfy  plaintiff's  debt,  the  collateral  remain- 
ing should  be  returned  to  them;  that  the  defendant, 
wrongfully    and    fraudulently,    conspiring   with    the 
makers  of  the  collateral  securities,  compromised  and 
discharged  the  notes  and  mortgage  for  less  than  the 
face  value,  without  notice  to  plaintiffs  and  without 
their  consent. 

Defendant  in  its  answer  admits  the  allegations  re- 
lating to  the  indebtedness  and  the  assignment  of  the 
collateral  security,  but  denies  that  E.  L.  Madden  had 
any  ownership  in  the  collateral  notes  and  mortgage; 
denies  the  terms  of  the  contract  of  assignment  as  set 
out  in  the  complaint;  denies  all  of  the  wrongful  acts 
constituting  the  alleged  conversion;  and  also  denies 
that  plaintiffs,  before  commencing  this  action,  made 
demand  for  return  of  the  securities,  or  that  a  return 
was  refused.  Defendant  then  affirmatively  alleges  that 
the  plaintiff  E.  L.  Madden  signed  the  two  notes  first 
mentioned  in  the  complaint  as  an  accommodation 
maker ;  that  the  mortgage  was  subject  and  inferior  to 
three  other  mortgages  aggregating  $7,285,  and  accrued 
interest;  that  at  the  time  of  the  assignment  of  the  mort- 
gage of  defendant  it  was  authorized  to  sell,  assign,  dis- 
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pose  of,  or  satisfy  the  same  and  the  notes  thereby 
secured  for  such  sums  as,  in  the  defendant's  judgment, 
would  be  for  the  best  interests  of  plaintiff  New  Mad- 
den and  defendant,  giving  it  full  authority  to  satisfy 
said  mortgage  and  notes  to  the  same  extent  as  if  it 
were  the  owner  thereof ;  that  at  the  time  of  the  assign- 
ment the  fee-simple  title  to  the  mortgaged  lands  was 
vested  in  Arthur  Madden  and  Nita  Madden,  and  there- 
after the  said  owners  entered  into  a  contract  of  sale 
with  one  Monahan  agreeing  to  sell  him  a  certain  560 
acres  of  the  land  as  described  in  such  contract;  that 
two  of  the  superior  mortgages  were  held  by  the  State 
of  Oregon,  and  the  third  one  by  one  Hanley;  that  the 
latter  mortgage  was  long  overdue,  and  that  Hanley 
was  threatening  a  foreclosure;  that  in  defendant's 
judgment  a  sale  under  foreclosure  would  not  have 
realized  enough  to  satisfy  the  three  mortgages  which 
are  prior  to  the  collateral  lien ;  that  plaintiff  New  Mad- 
den had  not  supplied  defendant  with  any  funds  with 
which  to  take  care  of  the  prior  liens,  and,  acting  under 
the  authority  given  it  by  the  plaintiff  New  Madden, 
satisfied  the  mortgage,  and,  in  lieu  thereof,  took  a  deed 
absolute  in  form,  but  intended  as  a  mortgage  cover- 
ing all  of  section  10,  township  4  south,  range  22  east 
of  the  Willamette  Meridian,  which  was  a  second  mort- 
gage thereon,  subject  only  to  a  mortgage  for  $2,450 
in  favor  of  the  State  of  Oregon ;  that  defendant  did  not 
cancel  the  collateral  notes  nor  surrender  them;  that 
they  are  still  in  full  force  and  effect,  and  are  secured 
by  said  mortgage  on  section  10;  that  defendant  still 
holds  the  three  collateral  notes  and  the  mortgage  on 
section  10  as  security  for  the  $4,000  debt  of  plaintiff 
Ne'W  Madden,  and  has  been  at  all  times  ready,  able 
and  willing  to  transfer  said  notes  and  mortgage  to 
said  plaintiff  upon  his  payment  of  the  debt  for  which 
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they  are  held  as  security;  that  by  reason  of  the  fact 
that  the  lands  were  covered  by  three  superior  mort- 
gages, and  that  Arthur  and  Nita  Madden  had  con- 
tracted to  sell  a  portion  of  said  lands,  it  became  neces* 
sary  to  release  said  mortgage  and  allow  a  conveyance 
to  Monahan  of  the  land  contracted  to  him,  the  holders 
of  the  several  mortgages  taking  new  mortgages  on 
separate  and  distinct  parcels  of  the  entire  tract;  that, 
as  a  result  of  such  mutual  agreement,  160  acres  of 
land  were  conveyed  to  Hanley  in  satisfaction  of  his 
lien,  and  defendant  took  a  second  mortgage  on  section 
10,  subject  only  to  the  state's  mortgage  for  $2,450, 
in  lieu  of  the  collateral  lien;  that,  if  it  had  not  en- 
tered into  this  mutual  arrangement  and  satisfied  the 
old  mortgage,  it  would  have  lost  all  security  for  the 
Arthur  and  Nita  Madden  notes ;  that  the  plaintiff  New 
Madden  was  cognizant  of  all  the  proceedings  leading 
up  to  the  aforesaid  mutual  arrangement ;  that  he  knew 
that  defendant  was  joining  in  said  negotiations,  and 
was  intending  to  release  said  mortgage  and  take  in 
lieu  thereof  the  second  mortgage  on  section  10;  that 
he  made  no  objection  thereto ;  that  he  acquiesced  there- 
in, and  attempted  to  obtain  the  cash  proceeds  arising 
from  the  sale  which  would  come,  under  the  terms 
thereof,  to  defendant  to  be  applied  on  said  plaintiff's 
indebtedness ;  that  by  his  acts  and  omissions  he  inten- 
tionally led  defendant  to  believe  that  defendant  was 
acting  fully  within  the  scope  of  its  authority  in  sub- 
stituting said  mortgage  on  section  10  for  the  old  mort- 
gage on  the  entire  tract,  and  defendant,  relying  there- 
on, made  such  substitution,  which  it  would  not  have 
done  but  for  such  acts  and  omissions  of  said  New  Mad- 
den, and  that  he  should  now  be  estopped  from  denying 
defendant's  authority  so  to  do;  that  since  said  trans- 
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actions  said  New  Madden  has  by  word  and  action 
ratified  the  same. 

A  reply  being  filed,  consisting  of  denials,  a  trial  was 
had  resulting  in  a  verdict  and  judgment  for  plaintiffs, 
from  which  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  T.  A.  Weinke  and  Messrs.  Angel  (S>  Fisher,  with  an 
oral  argument  by  Mr.  Weinke. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  M.  D.  Shanks  and  Mr.  Charles  Horner. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

Defendant's  first  assignment  of  error  is  that  the 
trial  court  erred  in  denying  its  motion  for  a  nonsuit. 
We  need  only  to  say  that  a  careful  examination  of  the 
plaintiff's  testimony  discloses  suflScient  evidence  to 
justify  a  submission  of  the  case  to  the  jury,  and  the 
motion  was  properly  denied. 

1.  Defendant  assigns  as  error  some  improper  re- 
marks of  counsel  for  plaintiff  in  his  argument  to  the 
jury;  but,  while  the  remarks  were  unquestionably  im- 
proper, there  is  no  sufficient  record  of  any  exception 
to  the  ruling  of  the  court,  and  therefore  they  cannot 
be  considered  here.. 

2,  3.  The  court  gave  the  following  instructions  to 
the  jury: 

**  Conversion  consists  in  the  exercise  of  dominion 
And  control  over  property  inconsistent  with,  and  in 
denial  of,  the  rights  of  the  true  owner,  or  the  party 
having  the  right  of  possession.  It  is  the  exercise  of 
such  a  claim  or  right  or  dominion  over  the  property 
SLS  assumes  that  he  is  entitled  to  the  possession,  or 
to  deprive  the  party  of  it.    The  very  assuming  to 
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one's  self  the  property  and  right  of  disposing  of  an- 
other man's  goods  is  a  conversion.    The  intent  with 
which  the  wrongful  act  is  done  on  the  part  of  the  de- 
fendant is  not  an  essential  element  of  the  conversion. 
It  is  enough  that  the  true  owner  has  been  deprived  of 
his  property  by  the  unauthorized  act  of  some  person 
who  assumes  dominion  or  control  over  it.    Any  abuse 
of  possession  lawfully  acquired,  or  any  breach  of  the 
trust,  under  which  the  collateral  security  is  placed, 
is  a  conversion.    And  it  is  a  rule  of  law  that  the 
conversion  of  a  part  amounts  to  a  conversion  of  the 
whole  of  a  chattel  when  the  circumstances  show  a  pur- 
pose to  control  or  dispose  of  the  whole  of  it,  or  when- 
ever the  remaining  part  is  thereby  impaired  in  value 
or  utility.    And  it  matters  not  that  it  resulted  in  no 
profit  or  benefit  to  the  defendant,  or  resulted  in  a 
benefit  to  the  plaintiffs." 

This  instruction  in  a  general  way  correctly  states 
the  law  as  to  conversion,  except  as  to  the  last  sentence, 
which  advises  the  jury  that : 

**It  matters  not  that  it  resulted  in  no  profit  or  bene- 
fit to  the  defendant  or  resulted  in  a  benefit  to  the 
plaintiflf  s. ' ' 

It  is  true  that  there  are  many  authorities  which  sus- 
tain this  doctrine,  but  we  think  that  good  reasoning 
and  simple  justice  sustain  the  opposing  line  of  cases 
whose  reasoning  is  well  expressed  in  the  case  of  Exeter 
Bank  V.  Gordon,  8  N.  H.  80,  in  the  following  language : 

**  There  seems  to  be  no  reason  to  suppose  that  the 
compromise  was  not,  on  the  whole,  highly  advantage- 
ous to  the  Gordons  and  the  bank.  And  the  complaint 
of  this  defendant  is  not  that  anything  was,  in  fact, 
lost  -by  it,  but  that  it  was  made  without  authority. 
If  the  bank  had  wrongfully  taken  the  note  and  con- 
verted it  to  their  own  use,  they  would  have  been  an- 
swerable only  for  the  value:  [Cortelyou  v.  Latisingl 
2  Caines'  Cases,  215;  [Gray  v.  Portland  Bcmk]  3  Mass. 
364  [3  Am.  Dec  156] ;  [Rogers  v.  Crombie^  4  GreenL 
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[Me.]   274;   [Clowes  v.  Hawley]   12  Johns.   [N.  Y.] 
484;  Clowes  v.  Hawley,  2  B.  &  P.  451;  [Todd  v.  Crook- 
shanks]  3  Johns.  [N.  Y.]  432;  [Murray  v.  Burling]  10 
Johns.  [N.  Y.]  172;  McLean  v.  Waik,  10  Johns.  [N.  Y.] 
471;  3  Starkie's  Ev.  1503;  8  Taunton,  264;  Ingalls  v. 
Lord,  1  Cow.  [N.  Y.]  240;  [Day  v.  Whitney]  1  Pick. 
[Mass.]  503;  Kingman  v.  Pierce,  17  Mass.  247;  [Jones 
V.  Farley]  6  Greenl.  [Me.]  226;  1  Barnw.  &  Adolphus 
528;  1  C.  &  P.  625;  [Husccy  v.  Manufacturers   £  lyler- 
chants'  Bank]  10  Pick.  [Mass.]  415.    And  we  are  of 
opinion  that,  if  the  compromise  in  this  case  is,  under 
the  circumstances,  to  be  considered  as  a  wrongful  dis- 
position of  the  note,  which  was  lawfully  in  thie  posses- 
sion of  the  bank,  it  cannot  and  ought  not  to  place  the 
bank  in  a  worse  situation  than  it  would  have  been,  if 
the  note  had  been  wrongfully  taken  from  the  posses- 
sion of  the  owner  and  converted  to  the  use  of  the 
bank.    It  is  said  that  this  case  is  analogous  to  the  case 
if  an  executor  or  administrator  who  compounds  a  debt 
due  to  the  estate  of  the  deceased  for  less  than  the 
amount.    But  how  is  the  law  in  such  a  case?    The 
^neral  rule  is  that  a  release  of  a  certain  debt  due 
to  the  testator  makes  it  assets  in  the  hands  of  the 
executor,  because  it  shall  be  intended  that  he  would 
not  have  made  the  release  unless  the  money  had  been 
paid.    And  it  seems  to  have  been  holden  in  former 
times  that  a  release  in  such  a  case  was  conclusive  evi- 
dence that  the  executor  had  received  the  money;  and 
lie  was  chargeable  with  the  whole  amount,  although 
lie  might  have  received  only  a  part :  Lovelass  on  Wills, 
48;  [Hooker  v.  Bancroft]  4  Pick.  [Mass.]  50;  Went- 
xi^orth's  Executors,  70,  71,  158,  159;  Comyn's  Digest, 
*  Administration,'  I,  1  and  2;  Cro.  Eliz.  43;  T.  Jones, 
88;  2  Levintz,  189;  [Dawes  v.  Boylston]  9  Mass.  352 
f  6  Am.  Dec.  72].    But  in  modern  times  a  more  reason- 
able and  equitable  view  of  the  subject  seems  to  have 
been  gaining  ground.     In  many  cases  an  executor  can. 
obtain  nothing  unless  by  way  of  compromise;  and  it 
is  supposed  that  no  court  would  now  hold  an  executor 
liable  for  the  whole  debt  in  a  case  where  he  had,  upon 
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a  compromise  on  the  whole  advantageous  to  the  estate, 
released  the  debt  on  receiving  a  part ;  for  that  would 
be  to  make  him  liable  for  the  whole,  merely  because 
by  his  care  and  diligence  he  had  been  able  to  save  a 
part:  2  Eq.  Ca.  Ab.  454,  pi.  13;  3  P.  Williams,  381; 
[De  Diemar  v.  Van  Wagenen]  7  Johns.  [N.  Y.]  411, 
412.  If,  then,  we  follow  that  analogy  in  this  case,  we 
must  hold  that  the  bank  is  liable  only  for  what  it  re- 
ceived, if  the  compromise  was  on  the  whole  advantage- 
ous to  all  concerned.  * ' 

In  the  recent  case  of  State  v.  West,  74  Or.  112  (145 
Pac  15),  this  court  has  held  that  in  an  action  for  con- 
version no  recovery  can  be  had  unless  the  plaintiff  has 
actually  suffered  injury.  The  trial  court  therefore 
committed  reversible  error  in  giving  this  instruction. 
For  the  reasons  above  suggested,  it  was  also  error  for 
the  court  to  refuse  the  following  requested  instruction : 

*  *  I  instruct  you  that,  if  you  find  that  the  defendant, 
without  the  consent  of  plaintiffs,  exchanged  securities, 
then  before  the  plaintiffs  can  recover  of  the  defendant 
they  must  have  proven  to  you  by  a  preponderance  of 
the  evidence  that  by  such  exchange  they  have  been 
damaged. ' ' 

4.  Instruction  No.  7  as  given  by  the  court  is  as  fol- 
lows: 

**I  instruct  you  that  the  material  consideration  for 
you,  gentlemen  of  the  jury,  in  this  case  is  whether 
or  not  the  Condon  National  Bank  was  authorized  by 
New  Madden  and  E.  L.  Madden  to  make  the  disposi- 
tion of  the  pledged  securities  admitted  by  all  to  have 
been  made,  and  whether  or  not  the  said  New  Madden 
and  E.  L.  Madden  afterward  ratified  the  action  of  the 
bank.     Either  authorization  before  the  transaction  or 
ratification  after  the  transaction,  under  such  circum- 
stances as  would  make  you  believe  that  authorizatioii 
or  ratification  was  definitely  intended  by  the  said  N< 
Madden  and  E.  L.  Madden,  would  be  a  defense." 
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It  will  be  noted  that  the  court  uses  the  expression, 
**the  disposition  of  the  pledged  securities  admitted  by 
all  to  have  been  made. ' '  An  examination  of  the  plead- 
ings and  the  evidence  discloses  that  it  is  not  admitted 
by  the  defendant  that  any  disposition  of  the  collateral 
notes  was  made,  but  that,  on  the  contrary  they  are 
still  in  its  possession  uncanceled,  undisposed  of  and 
held  subject  to  the  conditions  under  which  they  were 
first  deposited.  It  follows  that  the  use  of  such  lan- 
guage was  clearly  erroneous. 

There  are  other  assignments  of  error,  but  the  views 
herein  expressed  sufficiently  cover  the  material  ques- 
tions involved. 

The  judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Bbvebsed  and  Bbmanded. 


Argued  Jannarj  15,  ifflrmed  March  23,  rehearing  granted  April  IS, 

1915. 
Former  opinion  sustained  on  rehearing  June  1,  1915. 

BOHAET  V.  PARKER. 

(147  Pac.  188;  149  Pac.  85.) 

I^andaleiit  OonTeyances — AdmlwriMllty  of  Evld«ie«. 

1.  A  judgment  creditor  of  a  lessor  of  a  farm  levied  on  personal 
property  on  the  farm  loaned  by  the  lessor  to  the  lessee,  and  B.  brought 
replevin  against  the  sheriff  claiming  title  to  the  property  levied  on 
under  a  transfer  from  the  lessor.  Defendant  in  replevin  claimed  that 
the  transfer  was  made  with  the  intent  to  defraud  the  judgment  cred- 
itor. The  lessee  claimed  no  title  to  the  property.  Held,  that  the 
leaiBe  of  the  farm  offered  in  evidence  by  plaintiff  was  immaterial  and 
properly  excluded. . 

jPrstudQlMit  OonTeyviices— Admiaiibllity  of  Endence. 

2.  In  such  case,  a  release  by  the  lessee  to  the  lessor  of  a  part  of 
the  personal  property  so  loaned  was  admissible  as  tending  to  show  an 
effort  to  forestall  the  judgment  creditor  in  the  collection  of  his  judg- 
jnent. 
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Frandnlent  OonTeyances— ETid«nc»— Kotea 

3.  In  8ueh  action,  where  there  was  no  dispute  that  certain  notes 
were  received  by  the  lessor  as  part  of  the  consideration  for  the  prop- 
erty, such  notes  were  properly  excluded  as  immaterial. 

Frandnlent  ConTeyances — ^Bridence— List  of  Property. 

4.  In  such  action,  the  exclusion  of  a  list  of  all  the  property  plain- 
tiff purchased  from  the  lessor,  as  being  included  in  the  complaint, 
as  having  been  already  testified  to,  and  as  immaterial,  was  proper. 

Trial — Remark  of  Oonrfe — ^Harmless  Error. 

5.  W'here  counsel  was  proceeding  to  argue  a  ruling  on  evidence  as 
to  the  reputation  of  a  witness,  the  court's  remark  that  he  would 
leave  it  to  the  jury  was  not  prejudicial. 

Appeal  and  Error — ^Review— Erroneona  Beaaonlng. 

6.  An  appellate  court  will  affirm  a  correct  decision  of  the  trial 
court,  though  based  on  erroneous  reasoning. 

Beplevln— Posaeasion  of  Plaintiff. 

7.  Where  plaintiff  in  replevin  alleges  in  his  reply  that  when  he 
bought  the  goods  they  were  in  possession  of  a  third  person,  and  intro- 
duces a  lease  showing  that  such  person  had  a  right  to  possession 
until  some  time  after  suit  brought,  there  can  be  no  recovery,  as  plain- 
tiff must  be  entitled  to  immediate  possession. 

Appeal  and  Error—Error  Affecting  Partj  not  Entitled  to  Succeed. 

8.  Where  plaintiff  in  replevin  cannot  recover  because  showing  no 
right  of  immediate  possession,  he  cannot  complain  of  the  action  of 
the  trial  court  in  ordering  a  return  of  the  property  to  one  who  had 
no  right  thereto. 

From  Lane:  Robert  G.  Morrow,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Eakik. 

This  is  an  action  of  replevin  by  W.  A.  Bohart  against 
James  C.  Parker. 

On  April  8,  1913,  one  Francis  recovered  a  judgment 
against  Thienes  in  the  sum  of  $383.75.  Execution  was 
issued  by  virtue  of  said  judgment,  and  on  the  10th  day 
of  June,  1913,  was  levied  by  the  defendant,  who  was 
sheriff  of  Lane  County,  upon  certain  personal  property 
then  claimed  by  plaintiff  Bohart,  by  serving  notice  on 
A,  M.  Brewer,  a  lessee  of  said  Thienes,  and  attaching 
certain  personal  property.  Brewer  answered  that  he 
had  in  his  possession  certain  property  in  which  Thienes 
claimed  some  right  or  interest,  being  the  property 
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sued  for.  Thereafter  the  defendant  duly  advertised 
the  same  for  sale  to  the  extent  of  the  interest  had 
therein  by  said  W.  C.  Thienes.  It  is  further  alleged 
that  the  transfer  of  said  property  was  without  con- 
sideration or  change  of  possession  and  was  made  with 
intent  to  hinder,  delay  and  defraud  the  creditors  of 
Thienes,  especially  the  said  Francis  in  the  collection 
of  his  judgment.  It  is  admitted  that  Thienes  had  an 
interest  in  said  property  prior  to  June  3,  1913.  The 
action  was  tried  before  a  jury,  which  returned  a  verdict 
for  defendant.  From  the  judgment  entered  thereon 
plaintiff  appeals. 

Affirmed.    Opinion  Sustained  on  Behearino. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Fred  E.  Smith. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

At  the  time  of  the  levy  the  goods  were  in  possession 
of  A.  M.  Brewer.  Plaintiff  claims  that  he  bought  the 
property  of  Thienes  on  the  3d  day  of  June,  1913. 

1.  The  first  assignment  of  error  relates  to  the  re- 
fusal of  the  court  to  admit  in  evidence  exhibit  '*B," 
being  the  lease  of  the  farm  by  Thienes  to  Brewer, 
iw^hich  we  deem  immaterial.  The  only  purpose  of  the 
offer  was  to  show  by  what  arrangement  Thienes  left  the 
property  in  question  with  Brewer.  Plaintiff  claims 
to  have  acquired  the  property  from  Thienes,  and 
Thienes'  title'  is  not  questioned. 

2.  The  second  assignment  is  directed  against  the 
reception  in  evidence  of  exhibit  1,  but  it  was  not  preju- 
dicial to  the  case.    Brewer's  title  to  the  property  is 
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not  in  question,  and  the  exhibit  relates  to  the  release 
by  him  of  part  of  the  stock  to  Thienes,  and  evinces 
that  Thienes  and  Brewer  were  expecting  trouble  or  liti- 
gation with  Francis.  It  was  competent  tending  to 
show  an  effort  to  forestall  Francis  as  to  the  title  to  the 
stock,  which  had  been  retained  by  him  until  full  pay- 
ment should  be  made. 

3.  As  to  the  exclusion  of  exhibits  "C'Und  *'D,''  the 
court  held  that  the  fact  evidenced  by  the  notes  was 
admitted,  that  there  was  no  dispute  about  it,  and  that 
they  were  received  by  Thienes  as  part  of  the  consid- 
eration for  the  property.  The  objection  was  properly 
sustained  on  the  ground  that  the  exhibits  were  imma- 
terial. The  court  excluded  exhibit  **F*'  as  inmiaterial, 
saying: 

**The  witness  has  stated  previously  what  the  busi- 
ness relations  between  him  and  Mr.  Bohart  were.  I 
will  let  the  matter  rest  there.  If  the  defense  justifies 
it  you  will  be  afforded  the  opportunity  on  rebuttal  to 
go  into  the  matter.  *  * 

It  does  not  appear  that  plaintiff  was  prejudiced  by 
their  exclusion. 

4.  The  refusal  of  the  court  to  receive  in  evidence 
exhibit  '*Q,'*  which  was  a  list  of  all  the  personal 
property  Bohart  purchased  from  Thienes,  is  assigned 
as  error.  The  court  ruled  that  it  was  included  in  the 
complaint,  had  already  been  testified  to,  and  was  im- 
material.    Said  assignment  is  not  well  taken. 

5.  As  to  assignment  No.  8,  the  reputation  of  a  wit- 
ness was  being  discussed,  and  the  court  said  he  would 
leave  that  matter  to  the  jury.     Counsel  was  proceed- 
ing to  argue  with  the  court  as  to  such  ruling  when  tlie 
remark  was  made  in  answer  to  argument  of  couELsel, 
and.  was  not  prejudicial. 
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The  motion  of  defendant  for  a  directed  verdict  was 
properly  refused.  The  questions  presented  by  the 
evidence  were  for  the  jury  to  decide.  We  find  no  error 
in  the  record,  and  the  judgment  is  affirmed. 

Affibmed. 

Mr.  Chief  Justice  Moore^  Mb.  Justice  McBsmE  and 
Mb.  Justice  Bean  concur. 


Former  opinion  sustained  on  rehearing  June  1,  191{^. 

On  Beheabino. 

(149  Pae.  85.) 

In  Banc.    Statement  by  Mb.  Justice  Bubnett. 

This  is  an  action  in  regular  form  for  the  recovery  of 
the  possession  of  personal  property.    Except  as  other- 
wise admitted,  the  answer  denies  the  whole  complaint, 
and  alleges,  in  substance,  that  the  defendant,  as  sheriff, 
received  an  execution  regularly  issued  on  a  valid  judg- 
ment of  the  Circuit  Court  against  W.  C.  Thienes,  who 
at  the  time  was  the  owner  of  a  leviable  interest  in  the 
property  in  question  which  was  then  in  the  actual 
possession  of  one  Brewer.    Armed  with  this  writ,  the 
defendant  says  he  levied  upon  the  chattels  in  Brewer's 
custody  by  serving  upon  him  the  statutory  notice,  in 
response  to  which  the  latter  answered  that  he  had  pos- 
session of  the  goods ;  that  the  execution  debtor  claimed 
some  interest  in  them,  but  that  the  garnishee.  Brewer, 
claimed  a  lien  upon  them  for  the  payment  of  an  amount 
of   money  named.    The  answer  then  avers  that  the 
defendant  advertised  for  sale  the  interest  of  Thienes 
in  the  property,  at  which  juncture  this  action  was  com- 
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mencedy  and  that  the  events  narrated  in  the  answer 
constitute  the  grievance  of  the  plaintiff  mentioned  io 
the  complaint.  A  further  answer  charges  that  Thienes 
had  transferred  the  chattels  to  plaintiff  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  the  seller, 
of  which  fraudulent  purpose  the  plaintiff  had  full 
knowledge  and  in  which  he  participated.  After  cer- 
tain admissions  and  denials,  the  reply  alleges  that  the 
plaintiff  bought  the  property  from  Thienes  and  that 
at  the  time  it  was  in  possession  of  Brewer;  but  does 
not  state  anything  challenging  the  rightfulness  of 
Brewer's  custody,  nor  give  any  reason  why  it  should 
be  disregarded.  At  the  close  of  the  plaintiff's  case, 
on  motion  of  the  defendant,  the  court  directed  a  ver- 
dict for  him  awarding  him  a  return  of  the  property. 
The  bill  of  exceptions  shows  the  court  gave  as  its 
reason  in  effect  that  there  was  no  testimony  to  show 
that  the  defendant  had  possession  of  the  property  at 
the  commencement  of  the  action.  From  the  conse- 
quent judgment,  the  plaintiff  appeals. 

Former  Opinion  Sustained. 

• 

For  appellant  there  was  an  oral  argument  on  rehear- 
ing by  Mr,  H.  E.  Slattery. 

For  respondent  there  was  an  oral  argument  on  re- 
hearing by  Mr.  J.  F.  Brumbaugh. 

Mr.  Justice  Burnett  delivered  the  opinion  of  tlie 
court. 

6.  In  Pennoyer  v.  Neff,  95  U.  S.  714  (24  L.  Ed.  565), 
Mr.  Justice  Field  said : 

**If,  therefore,  we  were  confined  to  the  rulings  of  tlie 
court  below  upon  the  defects  in  the  afSdavits 
tioned,  we  should  be  unable  to  uphold  its  decisioa.  *  * 
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Then  stating  the  contentions  before  that  tribunal,  he 
continued : 

**If  these  positions  are  sound,  the  ruling  of  the  *  * 
court  as  to  the  invalidity  of  that  judgment  must  be  sus- 
tained, notwithstanding  our  dissent  from  the  reasons 
upon  which  it  was  made." 

On  the  rehearing  of  this  case,  we  find  ourselves  in 
a  similar  situation  in  respect  to  the  decision  under 
review.  While  we  are  unable  to  approve  the  reason 
given  for  the  ruling  of  the  trial  judge,  yet,  as  we  shall 
endeavor  to  show,  his  conclusion  was  correct  and  must 
be  afSrmed. 

7.  It  is  axiomatic  that  the  plaintiff  in  replevin  must 
be  entitled  to  the  inmiediate  possession  of  the  goods 
involved  at  the  commencement  of  the  action.  This, 
indeed,  appears  by  the  averments  of  the  complaint  and 
is  traversed  by  the  answer.  The  latter  pleading,  how- 
ever, discloses  that  the  possession  was  in  Brewer. 
The  reply,  essaying  to  give  plaintiff's  chain  of  title  to 
the  chattels,  says  the  plaintiff  purchased  them  from, 
Thienes,  but  that  when  he  bought  they  were  in 
the  possession  of  Brewer.  We  must  presume  that 
Brewer's  holding  was  rightful.  The  pleadings  dis- 
close nothing  to  the  contrary,  and  the  plaintiff,  having 
portrayed  that  condition,  must  show  that  custody  was 
i^rongful  if  he  would  work  out  the  result  that  the  claim 
of  the  defendant,  deraigned  from  Brewer  as  to  mere 
possession,  is  likewise  wrongful. 

Nor  is  the  case  of  plaintiff  aided  if  we  look  into  the 
lease  from  Thienes  to  Brewer,  which  plaintiff  says 
v^SLS  erroneously  excluded  from  the  consideration  of 
the  jury.  Passing  the  objection  to  the  actual  paper 
offered  that  it  is  a  statement  of  the  substance  of  an 
original  lease,  not  admissible  because  the  showing  of 
diligent  search  for  thfe  prototype  is  not  sufficient,  we 
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learn  from  the  document  that  on  October  12,  1912, 
Thienes  leased  his  ranch  and  stock  to  Brewer  for  three 
years ;  the  tenant  to  give  possession  after  one  year  in 
case  of  sale  of  the  premises.  It  seems  that  the  prop- 
erty here  in  question  is  part  of  the  stock  included  in 
that  lease.  At  any  rate,  that  appears  to  be  the  con- 
tention of  the  plaintiff.  This  action  was  commenced 
June  17,  1913.  According  to  the  paper  offered, 
Brewer's  right  to  the  possession  would  not  have  ter- 
minated under  any  circumstances  until  October  12, 
1913,  or  about  four  months  after  the  beginning  of  the 
action.  These  conditions  disclosed  by  the  record 
were  pressed  upon  our  attention  on  rehearing  and  are 
potent  in  behalf  of  the  defendant  The  plaintiff 's  re- 
ply and  the  evidence  he  offers  undermine  his  complaint 
and  work  out  its  downfall. 

8.  The  plaintiff  criticises  the  directed  verdict,  in  that 
it  awards  to  the  defendant  a  return  of  the  property, 
although  the  court  gave  as  a  reason  that  there  was  no 
evidence  to  show  he  ever  had  possessed  it.    The  argu- 
ment is  that,  if  the  defendant  never  had  the  chattels, 
it  was  wrong  to  return  them  to  him.    The  form  of  ver- 
dict does  not  concern  the  plaintiff  under  the  situation 
where  he  himself  shows  lawful  possession  in  a  third 
party.    Unless  he  reveals  present  right  in  himself  to 
the  custody  of  the  goods  in  suit,  his  action  must  fail, 
and  that  is  the  end  of  ibe  whole  matter  for  him.    He 
must  recover  on  the  strength  of  his  own  right  to  pos- 
session.    The   conclusion   is   that,  while   the    reason 
given  for  the  directed .  verdict  may  have  been  faulty, 
yet  the  result  was  right,  as  apparent  from  the  record., 
and  must  be  affirmed. 

Former  Opinion  Sustained  onBeheabino. 

Mb.  Justice  Harris  took  no  p^rt  in  the  considerstHoii 
of  this  case. 
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Argued  March  31,  modified  April  27,  objection  to  cost  bill  overraled 

June  1,  1915. 

HENDERSON  v.  TILLAMOOK  HOTEL  CO- 

(148  Pac.  67;  149  Pac.  473.) 

Appeal  and  Error— Beview— Equity  Oases. 

1.  An  equity  suit  is  triable  de  novo  on  appeal;  and  hence  the  dis- 
qualification of  the  trial  judge  will  not  prevent  the  appellate  court 
^om  reviewing  the  case. 

Judges— Bisqnallflcation— Interest. 

2.  Where,  two  days  before  commencement  of  the  suit,  the  trial 
judge  sold  his  stock  in  the  defendant  corporation  to  plaintiff,  he  was 
not  technicallv  disqualified  by  interest,  within  Section  956,  L.  O.  L; 
but  it  would  be  preferable  for  him  not  to  hear  the  case. 

Injunction — ^Bonds — ^Necessity. 

3.  Under  Section  417,  L.  Q.  L.,  providing  that  before  allowing 
an  injunction  the  court  shall  require  of  plaintiff  an  undertaking  with 
sureties,  an  injunction  should  not  be  granted  on  the  court's  own 
motion,  unless  plaintiff  gives  the  required  undertaking. 

OorpontiotiB—Becelvers— Appointment — ^Bigtat  to. 

4.  Though  accountants  appointed  to  audit  books  of  a  corporation 
were  agreed  to  by  the  defendant  officers,  the  wrongful  refusal  of  such 
officers  to  compensate  them  is  no  ground  for  appointment  of  a  re- 
ceiver of  the  corporation. 

[As  to  grounds  for  appointment  of  receiver,  see  notes  in  64 
Am.  Dec.  482;  72  Am.  St.  Rep.  29.] 

Cdrporations — ^Becetyers — ^Appointment — Ghrounds. 

5.  Where  the  patronage  of  an  hotel  had  been  practically  the  same 
since  it  started  in  businetis,  the  directors  and  managers  should  not 
be  removed  and  a  receiver  appointed,  even  iLough  the  conduct  of 
the  president,  who  was  in  active  charge  of  the  business,  had  been 
open  to  criticism  on  account  of  his  intoxication;  it  not  appearing 
that  the  corporation  was  in  immediate  danger  of  insolvency,  or  that 
the  president  was  falsifying  or  failing  to  keep  records  of  its  business. 

Corporations— Use  of  Corporate  Property— Power  of  President. 

6.  The  president  and  manager  of  an  hotel  corporation  should  not 
use  the  liquor  of  the  company  or  its  funds  in  treating  himself,  guests 
and  others,  though  he  justified  it  on  the  ground  of  advertising. 

Costs— Costs  on  Appeal — Suits  in  Equity — Transcript. 

7.  The  Supreme  Court  will  tax  as  a  disbursement  the  necessary 
expense  incurred  for  a  transcript  of  the  testimony  in  a  suit  in  equity, 
when  such  transcript  is  prepared  for  the  appeal,  and  after  a  decision 
hy   the  trial  court. 

From  Tillamook :  Webster  Holmes,  Judge. 
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Department  2.     Statement  by  Mb.  Justice  Harris. 

This  is  a  suit  by  John  Leland  Henderson  against 
the  Tillamook  Hotel  Company,  P.  J.  Worrall,  Anna  A. 
Worrall  and  Charles  Kunze. 

The  real  purpose  of  this  suit,  which  was  commenced 
January  16,  1914,  is  to  oust  P.  J.  Worrall  from  the 
management  of  an  hotel  owned  by  the  Tillamook  Hotel 
Company,  a  corporation,  which  was  organized  for  the 
purpose  of  building  the  hotel.    The  capital  stock  ag- 
gregated $33,000,  divided  into  330  shares  of  the  par 
value  of  $100  per  share,  of  which  $32,500  is  subscribed 
and  paid  for.    The  defendants  P.  J.  Worrall  and  Anna 
A.  Worrall  are  husband  and  wife,  the  former  owning 
86  shares  and  the  latter  85  shares  of  the  capital  stock. 
The  defendant  Charles  Kunze  owns  10  shares  and  the 
plaintiff  has  one  share  of  the  capital  stock.     At  the 
time  of  the  commencement  of  the  suit  the  defendants 
P.  J.  Worrall,  Anna  A.  Worrall  and  Charles  Kunze 
constituted  the  board  of  directors  of  the  Tillamook 
Hotel  Company.    The  officers  of  the  company  are  P. 
J.  JV^orrall,  president;  Anna  A.  Worrall,  vice-presi- 
dent; N.  W.  Harrison,  treasurer,  and  Hazel  Worrall,  a 
daughter  of  P.  J.  Worrall,  secretary.    The  by-laws  of 
the  corporation  designate  the  president  as  general 
manager,  and  authorize  him  to  transact  all  of  the  busi- 
ness of  the  company,  to  buy  supplies  and  materials,  to 
employ  help  and  labor,  and  generally  to  conduct  the 
business  of  the  company.     The  ground  and  building 
cost  about  $39,500,  and  the  additional  sum  of  about 
$10,000  was  expended  for  furnishings.     The  hotel  w^as 
opened  to  the  public  July  19,  1913,  under  the  manage- 
ment of  the  officers  mentioned.     The  amended  com- 
plaint alleges  and  the  answer  admits  that  the  directors 
voted  salaries  to  be  paid  as  follows :  To  P.  J.  Wonrull^ 
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as  president  and  manager,  $100  per  month;  to  Anna 
A.  Worrall,  as  housekeeper,  $35  per  month;  and  to 
Hazel  Worrall,  as  secretary,  $25  per  month.  The 
stock  subscriptions  not  being  sufficient  to  complete  and 
equip  the  building,  the  directors  borrowed  $10,000 
from  the  Equitable  Loan  &  Savings  Association,  which 
sum  is  agreed  to  be  repaid  in  monthly  installments  of 
$216.40.  P.  J.  Worrall  and  Anna  A.  Worrall  also 
loaned  the  company  the  sum  of  $6,500,  and  the  corpora- 
tion owes  the  further  sum  of  about  $4,000. 

The  grievances  of  the  plaintiff,  as  we  find  them  nar- 
rated in  the  amended  complaint,  are,  in  substance,  that 
P.  J.  Worrall  has  been  habitually  in  a  condition  of 
gross  intoxication ;  that  he  has  been  guilty  of  boister- 
ous and  brawling  conduct  in  and  about  the  hotel ;  that 
he  has  frequently  used  loud  and  abusive  language, 
regardless  of  the  presence  of  guests  of  the  hotel ;  that 
on  one  occasion,  and  without  cause,  he  cursed  and 
abused  the  plaintiff,  who  was  at  the  time  a  guest  of 
the  hotel ;  that  he  has  engaged  in  altercations  and  per- 
sonal encounters  with  designated  persons  in  and  about 
the  hotel ;  that  by  reason  of  such  conduct  Worrall  has 
acquired  the  reputation  of  being  a  dangerous,  quarrel- 
some and  disagreeable  man,  and  on  account  thereof 
the  hotel  has  acquired  the  reputation  of  being  an  un- 
desirable place  for  the  traveling  public  to  patronize, 
in  consequence  of  all  of  which  the  business  has  been 
permanently  impaired,  to  the  financial  loss  and  injury 
of  the  stockholders.     The  amended  complaint  further 
charges  that  on  account  of  the  incompetence  of  Wor- 
ra.ll  and  his  gross  mismanagement  the  business  is  being 
operated  at  a  loss  of  $300  per  month,  but  that  the  hotel 
could  be  conducted  at  a  profit  if  properly  managed. 
The  plaintiff  asserts  that  the  property  could  be  leased 
for  probably  $400  per  month,  which  would  afford  a 
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reasonable  return  to  the  stockholders,  but  the  defend- 
ant P.  J.  Worrall  refuses  to  lease  the  hotel,  except  for 
the  exorbitant  rental  of  $600  per  month;  that  P-  J. 
Worrall  fails  to  keep  books  of  account  correctly  show- 
ing the  business  of  the  company ;  that  he  has  converted 
to  his  own  use  both  money  and  property  of  the  com- 
pany, and  especially  large  quantities  of  liquor;  that 
by  reason  of  his  gross  mismanagement  the  stock  has 
so  depreciated  that  it  cannot  be  sold  for  30  cents  on 
the  dollar,  and  that  it  will  become  further  depreciated 
if  the  present  management  is  continued ;  that  Anna  A. 
Worrall  is  dominated  by  P.  J.  Worrall,  so  that  for  all 
practical  purposes  the  management  is  vested  in  P.  J. 
Worrall.  The  plaintiff  also  charges  that  the  defend- 
ant P.  J.  Worrall  intends  to  render  the  company  in- 
solvent, thereby  enabling  him  to  purchase  the  stock 
for  only  a  fractional  part  of  the  par  value  thereof; 
that  it  is  impossible  to  know  the  exact  condition  of  the 
affairs  of  the  company  because  of  the  manner  in  which 
the  books  have  been  kept ;  that  the  company  is  either 
insolvent  or  in  immediate  danger  of  insolvency.  The 
amended  complaint  concludes  with  a  prayer  that  a  re- 
ceiver be  appointed  for  the  property  and  business  of 
the  company ;  that  during  the  pendency  of  the  suit  and 
until  the  further  order  of  the  court  the  defendants  be 
enjoined  from  in  any  way  transacting  any  business  as 
directors  of  the  company ;  that  defendants  be  required 
to  account  for  all  property  and  funds  received  by  them, 
and  to  pay  the  same  to  a  receiver  to  be  appointed  by 
the  court ;  that,  if  necessary  to  do  equity,  the  whole  of 
the  property  be  sold,  and  the  proceeds  paid  to  the  cred- 
itors and  the  stockholders. 

The  defendants  deny  the  charge  of  mismanagement^ 
and  aflSrmatively  allege  that  from  the  time  that  the 
hotel  was  opened  until  December,  1913,  the  business. 
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was  conducted  at  a  profit,  except  during  the  months 
of  December  and  January,  when  there  was  a  loss ;  that 
the  plaintiff,  who  is  not  financially  responsible,  has 
conspired  with  certain  minority  stockholders  to  de- 
prive the  Worralls  of  the  money  invested  by  the  latter, 
and  in  furtherance  of  such  conspiracy  instituted  this 
suit. 

The  court  without  any  bond  being  given,  and  upon 
the  ex  parte  application  of  plaintiff,  issued  a  restrain- 
ing oirder  on  January  16,  1914,  enjoining  the  defend- 
ants from  encumbering  the  property  or  incurring  any 
indebtedness,  or  in  any  way  acting  for  it,  except  to 
keep  the  hotel  open  for  business,  and  directed  defend- 
ants to  appear  on  January  20th  and  show  cause  why 
such  order  should  not  be  'Continued  during  the  pend- 
ency of  the  suit. 

On  January  22,  1914,  the  defendants  were  enjoined 
from  in  any  manner  encumbering  any  of  the  property 
and  from  creating  any  indebtedness  without  the  leave 
of  the  court;  from  appropriating  or  using  any  of  the 
property,  except  board  and  lodging  for  P.  J.  Worrall, 
Anna  A.  Worrall  and  Hazel  Worrall.  The  court 
directed  P.  J.  Worrall  to  render  an  accounting  of  all 
moneys  received,  and  enjoined  the  defendants  from 
drawing  any  salary  until  the  further  order  of  the 
court. 

On  January  22, 1914,  the  court  appointed  A.  H.  Gay- 
lord  and  C.  J.  Carlton  accountants  to  expert  the  books, 
fixed  their  compensation  at  $7.50  per  day,  ordered  Gay- 
lord  upon  completion  of  the  work  to  continue  to  keep 
the  book  accounts,  his  compensation  to  be  fixed  there- 
after; and  on  January  27th  the  court  made  a  further 
order  commanding  the  defendants  to  pay  Gaylord  and 
Carlton  for  services  rendered  pursuant  to  the  order  of 
•Tanuary  22d,  and,  if  sufficient  funds  were  not  on  hand, 
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then  defendants  were  authorized  to  borrow  money  to 
make  the  payment. 

The  defendants  on  February  7,  1914,  filed  a  motion 
to  dissolve  the  restraining  orders,  for  the  reason  that 
plaintiff  had  not  filed  an  imdertaking  as  required  by 
law,  and  thereafter  on  February  10th,  the  court 
directed  the  plaintiff  to  file  an  undertaking  in  the  sum 
of  $500. 

The  next  order  was  made  on  May  1,  1914,  at  which 
time  the  court  peremptorily  directed  the  defendants  to 
pay  Gaylord  and  Carlton  for  their  services  as  account- 
ants.   Thereafter,  on  May  5th,  after  reciting  that  the 
application  of  plaintiff  for  a  receiver  made  January 
22d  was  continued  from  day  to  day,  that  by  agreement 
of  all  the  parties  the  court  appointed  Gaylord  and 
Carlton  as  accountants  to  expert  the  books  at  the  rate 
of  $7.50  per  day,  which  compensation  was  agreed  upon 
by  all  the  parties  and  their  counsel  in  open  court,  that 
defendants  failed  to  pay  the  accountants  as  ordered, 
that  P.  J.  Worrall  is  not  a  suitable  person  to  be  in  con- 
trol of  the  property,  and  ignores  the  orders  of  the 
court,  an  order  was  made  appointing  A.  H.  Gaylord 
receiver,  with  authority  to  take  immediate  and  exclu- 
sive possession  of  the  hotel  property  and  business,  and 
manage  the  same  according  to  the  orders  of  the  court, 
and  to  pay  the  claims  of  Gaylord  and  Carlton.     The 
last-mentioned  order  permitted  the  individual  defend- 
ants to  remain  in  the  hotel  as  guests,  but  enjoined 
them  from  interfering  vith  the  management  of  the 
business. 

The  defendants  having  refused  to  surrender  posses- 
sion to  Gaylord,  the  court,  on  May  5th,  made  an  addi- 
tional order  directing  the  sheriff  to  place  Gaylord  in 
possession ;  and  on  the  following  day,  upon  application 
of  the  receiver,  the  court  ordered  that  P.  J.  Worrall 
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and  Anna  A.  Worrall  be  not  permitted  to  remain  in 
the  hotel  as  guests  or  othervyise,  and  the  sheriff  was 
directed  to  eject  them.  The  snit  resulted  in  a  decree 
whereby  the  individual  defendants  are  enjoined  from 
managing  the  affairs  of  the  company  and  from  draw- 
ing or  claiming  salaries  since  May  5,  1914 ;  A.  H.  Gay- 
lord  was  appointed  receiver  to  operate  the  business 
and  to  take  the  necessary  steps  to  procure  sufficient 
funds  to  pay  the  running  expenses,  as  well  as  all  other 
indebtedness,  and  to  borrow  money  for  that  purpose ; 
and  the  company  was  awarded  judgment  for  $559 
against  P.  J.  Worrall  on  account  of  liquors  consumed. 
The  defendants  appeal.  Modified. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.,  Duniway  and  Mr.  E.  J.  Clav^sen,  with 
an  oral  argument  by  Mr.  Dtmiway. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  H.  T.  Botts,  Mr.  George  R.  Bagley  and  Mr.  Ed- 
mund  B.  Tongue,  with  an  oral  argument  by  Mr.  Botts. 

Mb.  Justicb  Habbib  delivered  the  opinion  of  the 
court. 

It  is  claimed  that  the  circuit  judge  was  disqualified, 
And  that  he  should  have  declined  to  preside  at  the  trial. 
In  support  of  their  contention  the  defendants  point  to 
tlie  fact  that  on  January  22,  1914,  they  filed  a  motion 
to  secure  a  ruling  on  the  alleged  disqualification  of  the 
j>iresiding  judge ;  the  motion  being  accompanied  by  affi- 
<]avits  to  the  effect  that  he  was  a  party  in  interest.    It 
^ippears  from  the  record  that  the  trial  judge  had  sub- 
soiribed  for  one  share  of  the  capital  stock  of  the  de- 
fendant corporation;  that  his  subscription  had  not 
l>een  fully  paid;  and  that  on  January  14,  1914,  two 
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days  before  the  commencemeiit  of  the  suit,  he  sold  all 
his  interest  in  the  stock  subscription  to  the  plaintiflf, 
Henderson,  who  on  January  21st  following  paid  to  the 
company  the  balance  due  on  the  subscription. 

1.  Being  a  suit  in  equity,  this  cause  is  tried  de  novo 
in  this  court  on  the  entire  record  as  made  by  the  par- 
ties in  the  nisi  priits  court.  The  litigated  questions  are 
decided  here  on  the  facts  as  we  learn  them  frona  the 
evidence  and  the  admissions  made  in  the  pleadings. 
The  question  of  the  alleged  disqualification  of  the  cir- 
cuit judge  is  neither  a  persuasive  nor  a  determinative 
factor  in  the  conclusion  to  be  reached  by  this  court  on 
the  merits  of  the  dispute  between  the  plaintiff  and  the 
defendants.  The  appellate  tribunal  is  not  prevented 
from  deciding  this  cause  on  the  record  brought  here, 
even  though  it  be  conceded  that  the  circuit  judge  was 
disqualified. 

2.  While  the  objection  raised  by  the  defendants  is 
not  an  element  of  the  case  calling  for  decision  here,  we 
note,  however,  in  passing,  that  although  a  technical 
disqualification  was  not  shown  to  exist  within  the  con- 
templation of  Section  956,  L.  0.  L.,  because  all  right  to 
the  share  of  stock  subscribed  for  had  passed  to  the 
hands  of  another  person,  who  had  paid  the  balance  due 
on  the  stock  subscription  at  the  time  of  filing  the 
motion,  nevertheless,  under  the  circumstances,  it  would 
have  been  more  in  keeping  with  prudence  and  a  fine 
sense  of  impartiality  if  the  presiding  judge  had  de- 
clined to  try  the  suit. 

3.  The  defendants  complain  because  an  injunction 
was  issued  without  an  undertaking  being  given  or  re- 
quired. Neither  the  restraining  order  made  on  Janu- 
ary 16,  1914,  nor  the  one  issued  on  January  22d  pro- 
vided for  the  giving  of  an  undertaking,  and  none  ^oras 
required  until  February  10th.    Even  though  the 
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straining  order  was  made  by  the  jndge,  upon  his  own 
motion,  as  stated  in  the  order  dated  February  10, 1914, 
nevertheless  the  statute  required  the  giving  of  an  un- 
dertaking.   We  read  in  Section  417,  L.  0.  L.,  that: 

**An  injunction  may  be  allowed  by  the  court,  or 
judge  thereof,  at  any  time  after  the  commencement  of 
the  suit  and  before  decree.  Before  allowing  the  same, 
the  court  or  judge  shall  require  of  the  plaintiff  an  un- 
dertaking, with  one  or  more  sureties.'* 

The  terms  of  the  statute  are  imperative,  and  com- 
mand the  court  or  judge  to  require  an  undertaking  be- 
fore allowing  an  injunction  pendente  lite, 

4.  The  appointment  of  a  receiver  made  by  the  court 
on  May  5,  1914,  is  questioned  by  defendants.  The 
record  discloses  that  on  January  17,  1914,  the  plain- 
tiff filed  a  motion  for  the  appointment  of  a  receiver. 
The  motion  and  the  accompanying  affidavits  were 
served  on  the  individual  defendants  on  January  17th, 
together  with  a  notice  that  the  motion  would  be  pre- 
sented on  January  20th.  From  all  that  appears  in  the 
record  the  application  for  a  receiver  was  not  presented 
on  the  date  designated,  and  the  next  step  seems  to  have 
been  taken  on  January  22d,  when  defendants  filed  affi- 
davits in  support  of  their  claim  that  the  presiding 
judge  was  disqualified.  A  restraining  order  was  is- 
sued, and  the  accountants  were  appointed  on  January 
22d.  On  January  27th  an  order  was  made  directing 
the  defendants  to  pay  the  accountants,  and,  if  need  be, 
to  borrow  money  to  make  such  payments.  The  de- 
fendants on  February  7th  moved  to  dissolve  the 
restraining  orders,  and  thereafter,  on  February  10th, 
the  plaintiff  was  directed  to  file  an  undertaking  in  the 
sum  of  $500  on  account  of  the  issuance  of  the  injunc- 
tion. Not  having  paid  the  accountants,  an  order  was 
made  by  the  court  on  May  1st,  commanding  the  defend- 
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ants  forthwith  to  procure  funds  by  loan  or  otherwise 
and  deposit  the  same  with  the  clerk  of  the  court  for 
the  use  and  benefit  of  the  accountants.  The  defend- 
ants having  refused  to  comply  with  the  last-mentioned 
order,  the  court,  on  May  5th,  appointed  a  receiver.  It 
clearly  appears  from  all  that  transpired  and  from  the 
recitals  contained  in  the  different  orders  that  the  ap- 
pointment was  prompted  by  the  refusal  of  the  defend- 
ants to  pay  the  accountants,  and  that  this  was  the  con- 
trolling feature  causing  the  appointment  The  affairs 
of  the  Tillamook  Hotel  Company  on  May  5th  were  not 
in  a  worse  condition  than  on  January  22d.  The  re- 
fusal of  the  defendants  to  pay  the  accountants  in  obe- 
dience to  the  orders  of  the  court  did  not  furnish 
ground  for  a  receivership.  Under  all  the  circum- 
stances, as  we  read  the  history  of  the  litigation,  a  re- 
ceiver should  not  have  been  appointed.  It  is  proper  to 
add,  however,  that  from  a  careful  examination  of  the 
record  we  find  that  the  appointment  of  the  accountants 
was  made  under  conditions  which  warrant  the  conclu- 
sion that  both  plaintiff  and  defendants  sanctioned  the 
selection  of  the  accountants  and  approved  the  amount 
of  the  compensation  fixed  by  the  court;  and,  in  view  of 
the  circumstances  stated,  the  corporation  should  have 
paid  Gaylord  and  Carlton, 

5.  The  main  grievance  of  plaintiff  is  that  P.  J.  Wor- 
rall,  by  reason  of  his  conduct,  has  acquired  the  reputa- 
tion of  being  a  quarrelsome,  dangerous  and  disagree- 
able man,  and,  on  account  thereof,  the  hotel  lost  much 
patronage.  We  gather  from  the  evidence  that  the 
hotel  in  question  is  better  furnished  and  equipped  than 
any  other  one  in  Tillamook.  If  any  loss  of  patronage 
could  properly  be  traced  to  Worrall,  at  least  some  in- 
formation would  be  afforded  by  the  hotel  register.  The 
company  commenced  business  July  18,  1913,  and  the 
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number  of  guests  registering  during  that  month  was 
U2,  SifUd  during  the  subsequent  months  as  follows: 
August,  815 ;  September,  377 ;  October,  382 ;  November, 
444;  December,   320;  January,   90;   February,   298; 
March,  363 ;  April,  357 ;  and  the  first  four  days  in  May, 
35.    Neariy  all  the  persons  who  registered  were  as- 
signed rooms,  but  some  guests  took  meals  only.    It 
will  be  observed  that,  with  the  exception  of  August  and 
January,   the   patronage   was   practically  the   same. 
The  business  done  in  January  is  accounted  for  by  the 
fact  that  the  train  service  was  tied  up  nearly  all  of 
that  month.    No  doubt,  WorralPs  conduct,  which  was 
not  at  all  times  exemplary,  gave  rise  to  some  discus- 
sion, but  the  conditions  are  not  suflSciently  grave  to 
warrant  the  court  in  removing  him  from  the  manage- 
ment of  the  business,  especially  in  view  of  the  fact  that 
Worrall  and  his  wife  have  invested  $17,100  of  their 
money  in  the  property,  and  have  loaned  the  corpora- 
tion the  additional  sum  of  $6,500.    The  evidence  does 
not  warrant  the  claim  that  P.  J.  Worrall  is  seeking  by 
fraudulent  or  other  means  to  depreciate  the  value  of 
the  stock.    Although  books  of  account  were  not  kept 
with  as  much  care  and  completeness  as  might  be  de- 
sired, still  the  plan  employed  afforded  means  of  know- 
ing how  much  was  received  from  the  dining-room,  the 
rooms  and  the  bar;  and  the  disbursements  were  evi- 
denced by  checks. 

The  final  decree,  in  effect,  removed  the  directors  and 
officers  of  the  corporation,  and  placed  the  management 
in  the  hands  of  a  person  selected  by  the  court.    As- 
suming that  a  court  of  equity  does  have  the  power  to 
remove  the  ofl&cers  of  a  corporation  and  substitute  a 
managing  receiver,  or  even  to  decree  the  dissolution 
of  the  corporation,  nevertheless  it  is  a  well-settled  rule 
that  such  court  will  proceed  with  extreme  caution  in 
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the  appointment  of  receivers  over  corporate  bodies: 
High  on  Receivers  (4  ed.),  §  292.  The  financial  state- 
ment made  on  February  14,  1914,  shows  that  the  loss 
up  to  that  time  aggregated  $828.14.  A  subsequent  re- 
port was  made  by  A.  H.  Gaylord  showing  that  the 
receipts  between  January  24, 1914,  and  April  30th  fol- 
lowing amounted  to  $6,088.25 ;  and  the  monthly  over- 
head expense,  including  light,  water,  fuel,  telephone, 
laundry,  rent,  taxes,  salaries  of  employees,  the  install- 
ments paid  to  the  Equitable  Loan  &  Savings  Associa- 
tion and  the  National  Cash  Register  Company,  was 
$1,141.65.  When  the  receiver  was  appointed  pendente 
lite  the  corporation  was  a  going  business  concern,  and 
was  neither  insolvent  nor  in  such  imminent  danger  of 
insolvency  as  to  warrant  the  appointment  of  a  receiver. 
The  evidence  does  not  disclose  any  material  change  in 
conditions  when  on  June  19th  the  final  decree  was  ren- 
dered :  Sabin  v.  Columbia  Fuel  Co,,  25  Or.  15  (34  Pac. 
692,  35  Pac.  854,  42  Am.  St.  Bep.  756).  Minority 
stockholders  are  entitled  to  protection  against  fraud  or 
gross  and  reckless  mismanagement  on  the  part  of  the 
oflBcers  of  a  private  corporation;  but,  under  the  evi- 
dence, the  instant  case  does  not  afford  an  illustration 
of  fraud,  and  no  such  mismanagement  has  been  shown 
as  to  warrant  a  court  to  adopt  the  extreme  measure  of 
taking  complete  charge  of  the  business  and  conducting 
it  through  a  receiver. 

6.  The  defendant  P.  J.  Worrall  was  in  the  habit  of 
using  liquor  owned  by  the  company,  and  also  made  a 
practice  of  liberally  treating  patrons  of  the  hotel  bar 
at  the  expense  of  the  corporation ;  and  on  other  occa- 
sions he  used  the  money  and  liquor  of  the  corporation 
for  the  entertainment  of  himself  and  friends,  although 
he  contends  that  it  was  done  for  advertising  purposes. 
He  cannot  use  or  give  away  property  of  the  company 
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in  the  manner  indicated,  and  should  he  enjoined  from 
doing  so  in  the  future.  While  it  is  impossible  to  deter- 
mine with  exactness  the  amount  of  money  and  liquor 
so  used  and  consumed,  still  we  think  that  $250  will 
fairly  reimburse  the  company,  and  therefore  the  de- 
fendant Tillamook  Hotel  Company  is  awarded  a  judg- 
ment against  P.  J.  Worrall  for  that  sum. 

While  the  appeal  was  pending  the  receiver  filed  a 
report  and  the  findings  made  therein  by  the  trial  court 
are  here  for  review  on  a  separate  appeal,  and  conse- 
quently the  question  of  the  costs  of  the  receivership 
will  be  reserved  for  determination  hereafter. 

This  suit  is  dismissed  as  to  the  defendants  Anna  A. 
Worrall  and  Charles  Kunze ;  the  receiver  is  directed  to 
turn  over  to  the  officers  of  the  corporation  all  the  prop- 
erty in  his  hands  belonging  to  the  Tillamook  Hotel 
Company ;  the  defendants  P.  J.  Worrall,  Anna  A.  Wor- 
rall and  Charles  Kunze  are  granted  judgment  against 
plaintiff  for  costs  and  disbursements  in  this  court ;  but 
neither  plaintiff  nor  defendants  shall  have  judgment 
for  the  costs  and  disbursements  of  suit  incurred  in  the 
Circuit  Court.  The  decree  of  the  Circuit  Court  should 
be  modified  in  conformity  with  this  opinion ;  and  it  is 
so  ordered.  Modified. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Eakik  and 
Mb.  Justice  Bean  concur. 


Overruled  June  1,  1915. 

On  Motion  to  Betax  Costs. 

(149  Pac.  473.) 

The  respondent  objects  to  some  of  the  disburse- 
ments claimed  by  appellants  in  their  cost  bill,  and  files 
motion  to  retax  costs.  Motion  Ovebbuled. 
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Mr.  H.  T.  Botts,  Mr.  Geo.  R.  Bagley  and  Mr.  Ed- 
mund B.  Tongue,  for  the  motion. 

Mr.  Ralph  R.  Duniway  and  Mr.  E.  J.  Claussen, 
contra. 

Department  2.  Mb.  Justice  Habbis  delivered  the 
opinion  of  the  court. 

This  is  a  motion  to  retax  costs.  The  decree 
awarded  to  the  appellants  their  costs  and  disburse- 
ments in  this  conrt.  The  cost  bill  contains  an  item  of 
$261  paid  to  the  official  stenographer  for  transcribing 
the  testimony  after  the  trial  court  had  decided  the 
cause  in  order  that  the  testimony  might  be  included  as 
a  part  of  the  transcript  on  appeal.  The  plaintiff  ob- 
jects to  the  item  mentioned,  and  claims  that  it  cannot 
be  taxed  as  a  disbursement  in  the  Supreme  Court,  but 
is  taxable  in  the  Circuit  Court  only. 

7.  Referring  to  the  practice  in  law  actions,  this 
court  has  held  in  De  Vail  v.  De  Vail,  57  Or.  128  (109 
Pac.  755,  110  Pac.  705),  that: 

* '  It  is  settled  that  in  a  law  action  the  sums  of  money 
paid  by  a  party  to  the  official  reporter  as  his  legal  fees 
must  be  taxed  in  the  lower  court  and  cannot  be  entered 
here  as  a  disbursement. ' ' 

See,  also,  Allen  v.  Standard  Box  d  Lumber  Co.,  53 
Or.  10,  18  (96  Pac.  1109,  97  Pac.  555,  98  Pac.  509) ; 
Sommer  v.  Compton,  53  Or.  341  (100  Pac.  289) ;  McGee 
V.  Beckley,  54  Or.  250,  254  (102  Pac.  303,  103  Pac.  61)  ; 
West  V.  McDonald,  64  Or.  203  (127  Pac.  784,  128  Pac, 
818) ;  Heywood  v.  Doernbecher  Mfg.  Co.,  48  Or.  359, 
371  (86  Pac.  357,  87  Pac.  530) ;  Boothe  v.  Farmers  & 
Traders'  Nat.  Bank,  53  Or.  576,  589  (98  Pac.  509,  101 
Pac.  390).  In  a  suit  in  equity,  however,  the  fees  paid 
to  the  official  stenographer  for  transcribing  the  testi- 
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mony  may  be  taxed  as  a  disbursement  in  this  court. 
The  cause  is  tried  de  novo  if  it  be  a  suit  in  equity. 
The  disbursement  objected  to  was  for  a  transcript 
which  was  not  used  by  the  trial  court.  The  expense 
of  preparing  a  transcript  of  the  testimony  in  a  suit  in 
equity  for  the  use  of  the  Circuit  Court  before  a  deci- 
sion of  the  cause  is  taxable  in  the  Circuit  Ccmrt,  be- 
cause it  is  in  fact  a  disbursement  made  for  the  trial  in 
that  court ;  and  the  cost  of  such  transcript  is  not  taxa- 
ble in  this  court  under  the  rule  announced  in  Albert  v. 
Salem,  39  Or.  466,  480  (65  Pac.  1068,  66  Pac.  233).  If, 
however,  a  transcript  of  the  testimony  in  a  suit  in 
equity  is  not  prepared  until  after  a  decree  by  the  trial 
court  and  is  made  only  for  the  purpose  of  the  appea], 
then  the  expense  of  such  transcript  is  properly  taxable 
in  this  court.  The  question  involved  in  the  objection 
made  by  plaintiff  was  determined  in  Young  v.  Hughes, 
39  Or.  586,  597  (65  Pac.  987,  66  Pac.  272) : 

**The  stenographer's  notes  of  the  testimony  not 
having  been  transcribed  when  the  decree  was  rendered 
in  the  lower  court,  it  was  necessary  that  a  transcript 
thereof  should  be  made,  in  order  that  the  cause  might 
be  tried  de  novo  in  this  c^urt ;  and,  it  appearing  from 
the  amended  verified  statement  that  the  sum  of  $40 
paid  therefor  is  reasonable,  it  is  allowed. '' 

In  Litherland  v.  Cohn  Real  Estate  Co,,  54  Or.  71, 
76  (100  Pac.  1,  102  Pac.  303),  a  like  disbursement  was 
taxed  after  making  certain  deductions  from  the  cost 
of  the  brief  and  abstract  and  disallowing  the  expense 
of  a  carbon  copy  of  the  evidence.  Since  the  decision 
made  in  Young  v.  Hughes,  39  Or.  586,  597  (65  Pac.  987, 
66  Pac.  272),  the  practice  in  this  court  has  been  to  tax 
as  a  disbursement  the  necessary  expense  incurred  for 
a  transcript  of  the  testimony  in  a  suit  in  equity  when 
such  transcript  is  prepared  for  the  appeal  and  after  a 
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decision  by  the  trial  court    The  objection  to  the  cost 
bill  is  overruled.  Motion  Ovbrkuubd. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


Argued  May  7,  affirmed  June  1,  1915. 

HOBSON  v^  0  ^CONNOR. 

(149  Pac.  83.) 

Aroeal  and  Error— Bacord — ^Anthenticatloii — Sufficiency. 

1.  A  transcript  purporting  to  be  a  rehearsal  of  the  proceedings  at 
trial,  certified  only  by  the  official  reporter  and  not  even  in  the  form 
for  a  bill  of  exceptions,  cannot  be  considered  on  appeal. 

From  Malheur:  Dalton  Biggs,  Judge. 

This  is  an  action  by  S.  A.  Hobson  against  Florence 
O'Connor  and  J.  O'Connor,  in  which  the  plaintiff  re- 
covered a  judgment  and  defendant  appeals.  The 
facts  are  set  forth  in  the  opinion  of  the  court. 

Apfibmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  E.  Lees. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  McGonagUL 

Opinion  Peb  Cubiam. 

This  is  an  action  to  recover  the  possession  of  what 
the  parties  treated  in  their  contract  as  personal  prop- 
erty. The  plaintiff  and  the  defendant  Florence 
O'Connor  entered  into  an  agreement  in  writing, 
whereby  the  former  agreed  to  sell  to  the  latter  what 
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they  termed  fixtures  and  personal  property;  among 
other  things,  *'one  (1)  brick  one-story  building  and 
appurtenances  located  on  the  property  belonging  to 
Frank  Welch  situated  at  the  southeast  comer  of  Ore- 
gon Street  and  Washington  Avenue,  Ontario,'*  retain- 
ing title  to  the  property  until  the  purchase  price  was 
fully  paid  in  installments  apportioned  by  the  agree- 
ment. The  right  to  recover  is  predicated  upon  the 
alleged  failure  of  the  purchaser  named  in  the  contract 
of  conditional  sale  to  liquidate  the  unpaid  balance  of 
the  purchase  price. 

The  defendant  claims,  in  substance,  that  the  title  to 
the  building  failed,  in  that  there  was  no  agreement 
whereby  the  plaintiff  might  remove  the  same  from  the 
premises  of  Welch.  Various  questions  are  urged  in 
the  briefs  of  the  parties,  but  we  are  unable  to  consider 
them  for  want  of  a  bill  of  exceptions.  Accompanying 
the  transcript  is  what  purports  to  be  a  rehearsal  of  the 
proceedings  at  the  trial  certified  by  Wm.  M.  Walker, 
official  reporter ;  but  it  is  not  in  any  way  authenticated 
by  the  judge  who  presided  at  the  trial.  It  is  not  even 
in  the  form  prescribed  by  the  statute  for  a  bill  of  excep- 
tions, and  hence  we  cannot  consider  any  of  the  objec- 
tions urged. 

The  judgment  of  the  Circuit  Court  must  therefore 
be  affirmed.  Affirmed. 
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Argned  May  5,  reversed  Jane  1,  1915. 

STATE  V.  MOYER. 

(149  Pac.  84.) 

AnKm^-OffenBes— EssoutlalA. 

1.  Under  Section  1932,  L.  O.  L.,  declaring  that  if  any  person  shall 
willfully  and  malieioosly  burn,  in  the  night-time,  any  bam  of  another, 
he  shall  be  guilty  of  arson,  the  indictment  must  allege  the  owner  of 
the  barn  as  part  of  the  description  of  the  offense. 

[As  to  ownership   of   property  burned  as  affecting  crime  of 
arson,  see  note  in  Ann.  Cas.  191 2 A,  1126.] 

Indictment  and  Infonnation— Amendments — Defects  in  Form. 

2.  Under  Article  VII,  Section  18,  of  the  Constitution,  providing 
that  any  district  attorney  may  file  an  amended  indictment,  whenever 
an  indictment  has  been  held  defective  in  form,  an  indictment  charg- 
ing the  arson  of  a  barn,  which  did  not  describe  the  owner,  cannot  be 
amended  so  as  to  supply  the  defect,  for  the  allegation  of  ownership 
is  an  essential  to  the  offense,  and  so  is  not  a  mere  formal  allegation, 
but  is  matter  of  substance  that  must  be  proved. 

[As  to  constitutionality  of  statute  permitting  amendment  of 
indictment,  see  note  in  Ann.  Gas.  1913A,  402.] 

From  Malheur:  Dalton  Bigos,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Eaein. 

The  defendant,  George  F.  Moyer,  was  indicted  for 
the  crime  of  setting  fire  to  and  burning  a  stable.  The 
portion  of  the  indictment  important  here  is  as  f  oUo^ws : 

' '  The  said  Geo.  F.  Moyer,  on  the  21st  day  of  March, 
1914,  *  *  did  then  and  there  wrongfully,  unlawfully, 
feloniously,  willfully  and  maliciously,  in  the  night- 
time, set  fire  to  and  bum  a  stable,  to  wit,  the  Jordan 
Valley  Livery-stable.  •  •  " 

To  this  indictment  the  defendant  demurred,  for  the 
reason  that  it  did  not  state  facts  sufficient  to  constitute 
a  crime.  The  court,  after  argument,  sustained  said 
demurrer,  and  allowed  the  district  attorney  to  amend 
the  indictment  without  submitting  the  matter  to  an- 
other grand  jury;  such  permission  being  authorized 
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by  Section  18,  Article  VH,  of  the  Constitution,  as 
amended  in  Jnne,  1908,  by  the  clause: 

'*  Provided,  however,  that  any  district  attorney  may 
file  an  amended  indictment  whenever  an  indictment 
has,  by  a  ruling  of  the  court,  been  held  to  be  defective 
in  form.'* 

Section  18  of  Article  VII  of  the  Constitution  origi- 
nally provided: 

**The  legislative  assembly  shall  so  provide  that  the 
most  competent  of  the  permanent  citizens  of  the 
county  shall  be  chosen  for  jurors ;  and  out  of  the  whole 
number  in  attendance  at  the  court,  seven  shall  be 
chosen  by  lot  as  grand  jurors,  five  of  whom  must  con- 
cur to  find  an  indictment.  No  person  shall  be  charged 
in  any  Circuit  Court  with  the  commission  of  any  crime 
or  misdemeanor  defined  or  made  punishable  by  £^ny 
of  the  laws  of  this  state,  except  upon  indictment  found 
by  a  grand  jury. ' ' 

The  defendant  filed  a  motion  asking  an  order  of  the 
court  directing  that  the  amendment  be  not  allowed, 
and  that  the  indictment  be  quashed  for  the  reason  that 
it  had  not  been  returned  by  any  grand  jury  of  Mal- 
heur County,  Oregon,  which  motion  was  by  the  court 
overruled,  and  the  amended  indictment  was  filed  by 
the  district  attorney.    The  ground  of  the  objection 
to  the  original  indictment  was  that  it  charged  the  burn- 
ing of  a  stable,  namely,  the  Jordan  Valley  Livery- 
stable,  and  did  not  name  the  owner  of  the  stable.    The 
amended  indictment  sets  forth  that  he  burned  a  stable, 
to  wit,  the  Jordan  Valley  Livery-stable,  being  then 
and  there  the  property  of  another,  to  wit,  the  Jordan 
Valley   Hotel    Company,   a   corporation.    Defendant 
-was  tried  upon  the  said  indictment  and  found  guilty, 
from  which  sentence  he  appeals.  Reversed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr,  Julian  Hurley  and  Mr.  George  W.  Hayes,  with 
an  oral  argument  by  Mr.  Hurley. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Oeorge  M.  Brown,  Attorney  General,  Mr.  Will- 
iam  H.  Brooke,  District  Attorney,  and  Mr.  Ralph  W. 
Swagler,  with  oral  arguments  by  Mr.  Brown  and  Mr. 

Swagler. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1,  2.  Section  1932,  L.  0.  L.,  provides : 

"If  any  person  shall  willfully  and  maliciously  bum 
in  the  night-time  any  church,  courthouse,  *  *  or  any 
•  •  mill,  bam,  stable,  shop,  or  office  of  another,  *  • 
such  person  shall  be  deemed  guilty  of  arson." 

Therefore,  it  was  necessary  to  allege  the  owner  of 
the  bam  as  a  part  of  the  description  of  the  offense. 
Its  omission  from  the  charge  was  fatal  to  a  demurrer, 
and  the  amendment  of  the  indictment  is  authorized 
only  by  the  Constitution  itself  in  this  state,  which 
provides  that  it  may  be  amended  as  to  matter  of  form 
merely.  We  have  no  statute  authorizing  such  amend- 
ments, or  any  legislation  upon  the  subject,  other  than 
the  amendment  by  the  clause  in  the  Constitution.  By 
our  Constitution  the  defendant  is  entitled  to  be  tried 
upon  an  indictment  found  by  a  grand  jury  who  act 
under  oath,  and  amendment  of  the  indictment  in  mat- 
ters of  substance  is  unauthorized.  The  authorities 
seem  to  all  agree  that  such  an  amendment  is  unau- 
thorized, unless  approved  by  the  grand  jury,  or  that 
such  an  amendment  is  authorized  by  statute.  In 
Welty  V.  Ward,  164  Ind.  457  (73  N.  E.  889,  3  Ann. 
Cas.  556),  the  court,  after  citing  cases  from  the  State 
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of  Massachusetts  and  the  ruling  of  the  Supreme  Court 
of  the  United  States,  states  that  the  rulings  in  those 
cases  are  not  recognized  in  Indiana,  because  in  those 
instances  there  was  no  statute  authorizing  the  amend- 
ment  of  the  indictment.    However,  the  court  says: 

"In  this  state  [Indiana]  we  have  a  statute  which 
authorized  the  court  to  order  the  correction  of  the  in- 
dictment, and  a  Constitution  which  provides  (Section 
17,  Article  VII)  that  the  General  Assembly  may 
modify  or  abolish  the  grand  jury  system.  Statutes 
authorizing  the  amendment  of  indictments  have  been 
sustained  in  a  number  of  states." 

Our  Constitution  contains  the  only  provision  which 
authorizes  such  an  amendment,  but  only  as  to  form; 
and  there  seems  to  be  a  well-recognized  distinction 
between  matters  that  are  purely  matters  of  form  and 
matters  that  go  to  the  substance  of  the  indictment, 
namely,  formal  matters  which  are  not  essential  to  the 
charge  and  merely  clerical  errors,  such  as  where  the 
defendant  cannot  be  misled  to  his  prejudice  by  the 
amendment,  would  be  the  only  cases  which  are  permis- 
sible under  our  Constitution.    But  where  there  is  an 
omission  or  misstatement  which  prevents  the  indict- 
ment from  showing  on  its  face  that  an  offense  has  been 
<5ommitted,  or  to  charge  the  particular  offense,  the  test 
of  the  amendment  is  whether  the  same  defense  is 
available  to  the  defendant  after  the  amendment  as 
before  and  upon  the  same  evidence,    luf any  of  the  au- 
thorities state  that  an  indictment  cannot  be  amended 
except  where   specially  authorized.     In  this  case  it 
must  have  been  specially  authorized  by  the  Constitu- 
tion itself,  and  can  go  only  to  matters  of  form.    The 
Encyclopedia  of  Pleading  and  Practice,  Volume  1,  at 
page  688,  provides: 
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*'An  indictment  cannot,  except  in  cases  where  the 
law  has  specially  authorized  such  proceeding,  and  in 
matters  of  form  which  are  not  matters  of  substance, 
be  amended  by  the  court  without  the  concurrence  of 
the  grand  jury,  even  with  the  consent  of  the  accused/' 

On  page  690  we  find : 

*' Matter  that  is  essential  to  be  set  forth  or  to  show 
that  an  offense  has  been  committed  is  matter  of  sub- 
stance, and  cannot  be  amended  without  the  concurrence 
of  the  grand  jury/' 

In  22  Cyc,  at  page  445,  it  is  stated : 

**  Material  allegations  of  the  indictment  must  be 
proved.  Matter  which  is  not  charged  in  the  indict- 
ment need  not  be  proved  or  considered.  *  *  As  a  gen- 
eral rule,  matter  alleged  in  identification  of  property 
must  be  proved  as  alleged.  *  *  If  the  indictment  state 
the  name  of  the  owner  of  property,  although  unneces- 
sarily, it  must  be  proved  as  laid. '  * 

Matters  that  are  necessary  to  be  proved  as  alleged 
are  material  to  the  indictment.  At  page  439  it  is 
said: 

'*In  applying  the  principles  set  forth  and  statutes 
referred  to  in  the  preceding  subdivisions  with  refer- 
ence to  matters  of  substance  and  form,  there  has  been 
some  conflict  of  opinion  as  to  what  are  to  be  regarded 
as  amendments  in  matter  of  substance  as  distinguished 
from  mere  matter  of  form.  It  is,  perhaps,  safe  to  say,, 
however,  on  the  one  hand,  that  the  power  of  amend- 
ment extends  to  formal  matters  which  are  not  essen- 
tial to  the  charge,  and  mere  clerical  errors,  etc.,  where 
the  defendant  cannot  be  misled  or  prejudiced ;  but,  on 
the  other  hand,  any  omission  or  misstatement  which 
prevents  an  indictment  or  information  from  showing- 
on  its  face  that  an  offense  has  been  committed,  or  from 
showing  what  offense  is  intended  to  charge,  is  a  defect 
in  matter  of  substance  which  cannot  be  cured  by 
amendment  at  the  trial,  or  in  the  case  of  an  indict- 
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ment,  by  the  court  at  any  time,  where  an  indictment 
is  necessary.'' 

Bishop  on  Criminal  Procedure,  Section  97,  provides : 

''Mere  formal  allegations  may  be  amended  where  a 
statute  so  authorizes;  those  of  substance,  not." 

There  seems  to  be  a  distinction  made  in  all  of  the 
text-books  as  to  the  amendment  of  matters  in  an  in- 
dictment and  matters  in  an  information.  In  the 
former  case  the  Constitution  requires  that  the  defend- 
ant be  charged  by  an  indictment,  and  these  rules  as 
to  amendment  do  not  apply  thereto;  but  an  informa- 
tion is  not  considered  a  charge  found  by  a  grand  jury 
under  oath.  Therefore,  the  legislature  may  provide 
for  the  amendment  of  an  information  even  in  matters 
of  substance.  It  is  said  in  State  v.  Springer,  43  Ark. 
91: 

**An  indictment  when  filed  in  court  is  a  record  and 
cannot  be  withdrawn  for  amendment  or  any  other  pur- 
pose. If  insuflScient,  a  nolle  prosequi  should  be  en- 
tered and  a  new  indictment  found.'' 

In  State  v.  John  Lyon,  47  N.  H.  416,  it  is  held : 

**The  name  of  the  owner  of  the  goods,  in  an  indict- 
ment for  larceny,  is  a  matter  of  substance,  and  cannot 
be  supplied  by  amendment." 

In  State  v.  Startup,  39  N.  J.  Law,  424,  it  is  stated : 

''If  an  indictment  found  by  a  grand  jury  fail  to  set 
out  any  crime,  the  court  cannot  amend  it  as  to  charge 
the  crime  which  it  is  supposed  tiiey  intended." 

See  State  v.  Twining,  71  N.  J.  Law,  388  (58  Atl. 
1098). 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings.    Bevebsed  and  Bemandbd. 

76  Or.— 26 
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Argued  May  5,  reversed  June  1,  1915. 

TOWN  OF  HAINES  v.  EASTERN  OREGON  L.  & 

P.  CO. 

(149  Pac.  87.) 

Oonstitational  Iaw— Obllgatioii  of  Contracts— Franchises. 

1.  Where  a  franchise  is  given  to  an  electric  company  by  an  ordi- 
nance and  ii  accepted  by  the  company  and  acted  on  by  it  and  its 
successor,  an  executed  contract  is  constituted  which  eannot  be  altered 
without  the  consent  of  both  parties. 

Francbises— Constructio&--Ordiiiaacea 

2.  The  provisions  of  a  franchise  when  treated  as  a  contract  are  not 
to  be  construed  as'  the  clauses  of  a  municipal  charter,  but,  like  any 
other  agreement,  such  interpretation  is  to  be  adopted  as  will  deter- 
mine the  intention  of  the  parties  from  the  language  they  have 
employed,  and,  when  two  interpretations  are  permissible,  that  con- 
struction which  is  most  favorable  to  the  public  should  be  adopted. 

Slectridty — ^Franchise-— Construction — ^BSeters. 

3.'  Under  an  ordinance  granting  a  franchise  to  an  electric  light 
company,  and  providing  in  one  clause  that  a  flat  rate  should  be 
charged  during  the  life  of  the  franchise,  and  providing  in  another 
clause  a  maximum  rate  in  case  meters  were  installed,  the  company 
has  a  right  to  install  meters  at  any  time,  where  it  does  not  charge 
therefor  more  than  the  rate  fixed. 

From  Baker:  Gustav  Anderson,  Judge. 

In  Banc.     Statement  by  Mr.  Chief  Justice  Moore. 

This  is  a  suit  by  the  Town  of  Haines,  a  municipal 
corporation,   against    the    Eastern   Oregon   Light  & 
Power  Company,  a  corporation,  to  enjoin  the  use  of 
electric  meters.     The  cause  being  at  issue  was  tried 
upon  an  agreed  statement  of  facts,  in  substance  as 
follows:  That,  exercising  the  power  conferred  upon 
the  plaintiff,  the  Town  of  Haines,  by  its  charter,  the 
mayor  and  council,  on  November  1,  1906,  enacted  an 
ordinance  granting  to  the  Baker  Light  &  Power  Com- 
pany, its  successors  and  assigns,  the  right  for  a  term 
of  30  years,  to  locate,  erect  and  maintain  in  the  streets, 
alleys  and  public  places  of  that  municipality  poles 
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with  cross-arms  and  to  suspend  thereon  wires  to  be 
employed  in  transmitting  electricity  to  be  used  by 
the  plaintiff  and  its  citizens  for  illumination.  Section 
10  of  the  enactment,  as  far  as  considered  material, 
reads : 

**It  is  hereby  provided  that  the  said  Baker  Light  & 
Power  Company,  its  successors  and  assigns,  shall,  dur- 
ing the  life  of  this  franchise,  make  a  flat  rate  for  elec- 
tric lights  to  the  City  of  Haines,  and  to  the  inhabitants 
thereof,  and  that  the  rates  charged  therefor  shall  not 
exceed  the  following  tabulated  rates." 

Here  are  set  forth  the  respective  charges,  not  ex- 
ceeding certain  sums  per  month,  for  the  use  of  in- 
candescent lights  of  4,  8,  16  and  32,  candle-power, 
and  of  arc-lights  of  specified  amperes,  from  dark  until 
midnight,  and  also  for  all-night  service.  The  section 
referred  to  contains  a  clause  as  follows : 

'*In  case  of  installation  of  meters,  the  meter  rate 
shall  not  exceed  twenty  cents  per  thousand  watt 
hours." 

That  the  franchise  was  accepted  by  the  grantee, 
which  put  up  poles,  strung  wires,  erected  structures, 
and  maintained  and  operated  in  that  town  a  lighting 
system,  supplying  electricity  at  the  flat  rates  pre- 
scribed until  shortly  prior  to  the  commencement  of 
this  suit,  when,  in  consequence  of  the  use  of  electric 
lights  by  certain  citizens  of  the  Town  of  Haines  for  a 
longer  period  and  of  a  greater  intensity  than  they 
were  entitled  to,  the  defendant,  as  the  successor  of  the 
Baker  Light  &  Power  Company,  found  it  necessary 
to  install  meters  and  to  charge  a  maximum  rate  of  15 
cents  per  thousand  watt  hours,  and  to  exact  from  users 
of  a  greater  quantity  of  electricity  a  commercial  rate 
of  from  4  cents  to  10  cents  per  K.  W.  hour,  and  that  in 
no  instance  has  a  rate  been  charged  which  amounted 
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to  the  meter  rate  prescribed  by  the  ordinance.  That, 
for  the  reason  stated,  the  defendant  discontinued  giv- 
ing a  flat  rate,  insisted  upon  meter  rates,  demanded 
payment  for  supplying  electricity  according  to  the 
latter  measurement,  and  in  some  instances  when 
meters  were  refused  by  users  their  lights  were  shut 
off  until  meters  were  installed,  when  under  protest 
they  were  set  up.  And  that  the  plaintiff  and  its  in- 
habitants have  no  other  available  source  for  lighting 
the  streets  and  houses  of  the  town  than  by  the  elec- 
tricity supplied  by  the  defendant.  Findings  of  fact 
having  been  made  in  conformity  with  the  stipulation, 
a  decree  was  rendered  as  prayed  for  in  the  complaint, 
and  the  defendant  appeals. 

Bevebsed  and  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  L.  Rand  and  Mr.  A.  A.  Smith,  with  an  oral 
argument  by  Mr.  Rand. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  B.  Mitchell. 

Opinion  by  Mb.  Chibp  Justice  Moore. 

1.  It  is  contended  that,  construing  together  the  parts 
of  the  municipal  enactment  referred  to,  the  defendant, 
as  the  successor  in  interest  of  the  grantee  of  the  fran- 
chise, had  the  right  to  install  and  use  electric  meters, 
subject,  however,  to  the  limitation  that  the  rate  to  be 
charged  for  electric  energy  should  not  exceed  the  sum 
prescribed  by  the  enactment,  and  that  in  denying  an 
exercise  of  the  privilege  granted  an  error  was  com- 
mitted. The  provisions  of  the  ordinance  having*  been 
accepted  and  acted  upon  by  the  grantee  of  the  fran- 
chise and  its  successor,  the  enactment  became  an  exe- 
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ciited  contract  which  cannot  be  altered  without  the 
consent  of  both  parties :  8  Cyc,  950 ;  McQuillin,  Mun. 
Corp.,  §  1165;  Detroit  v.  Detroit  St.  By.  Co.,  184  U.  S. 
368  (46  L.  Ed,  592,  22  Sup.  Ct.  Rep.  410). 

2.  The  provisions  of  an  ordinance,  when  treated  as 
a  contract,  are  not  to  be  construed  as  the  clauses  of 
a  municipal  charter,  but,  like  any  other  agreement, 
such  an  interpretation  is  to  be  adopted  as  will  deter- 
mine the  intention  of  the  parties  from  the  language 
they  have  employed :  McQuillin,  Mun.  Corp.,  §  811 ; 
McQuillin  Mun.  Ord.,  §  290;  Savage-Scoffleld  Co.  v. 
City  of  Tacoma,  56  Wash.  457  (105  Pac.  1032).  When 
two  interpretations  of  a  municipal  ordinance,  treated 
as  a  contract,  are  permissible,  that  construction  which 
is  most  favorable  to  the  public  should  be  adopted: 
McQuillin,  Mun,  Ord.,  §  290.  The  cases  cited  to  sup- 
port the  text,  which  appears  under  the  topic,  **when 
the  ordinance  is  to  be  treated  as  a  contract,  * '  are  Free- 
port  Water  Co.  v.  Freeport,  180  U.  S.  587  (45  L.  Ed. 
679,  21  Sup.  Ct.  Rep.  493) ,  Danville  Water  Co.  v.  Dan- 
vUle,  180  U.  S.  619  (45  L.  Ed.  696,  21  Sup.  Ct.  Rep. 
505),  and  Rogers  Park  Water  Co.  v.  Fergus,  180  XJ.  S. 
624  (45  L.  Ed.  702,  21  Sup.  Ct.  Rep.  490).  In  each 
of  these  cases  a  statute  of  Illinois  authorizing  muni- 
cipal corporations  to  supply  water  for  public  use  was 
construed.  In  the  first  case,  the  ruling  in  which  was 
followed  in  the  others,  it  was  held  that  the  power 
granted  by  the  statute  could,  without  exertion,  be  con- 
strued as  distributive;  that  a  city  council  was  au- 
thorized to  contract  for  the  construction  and  main- 
tenance of  waterworks,  at  such  rates  as  might  be  fixed 
by  ordinance  and  for  a  period  not  exceeding  30  years ; 
that  the  words  '* fixed  by  ordinance"  might  be  con- 
strued to  mean  by  ordinance  once  for  all  to  endure 
during  the  whole  period  of  30  years,  or  by  ordinance 
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from  time  to  time  as  might  be  deemed  necessary ;  and 
that,  of  the  two  constructions,  that  should  be  adopted 
which  was  most  favorable  to  the  public,  not  that  one 
which  would  so  tie  the  hands  of  the  council  that  the 
rates  could  not  be  adjusted  as  justice  to  both  parties 
might  TO  re  at  a  particular  time.  It  will  thus  be 
seen  that,  while  the  provisions  of  ordinances  were  con- 
sidered in  the  cases  referred  to,  it  was  in  fact  the  lan- 
guage of  a  statute,  granting  power,  equivalent  to 
clauses  of  a  municipal  charter  enacted  for  the  same 
purpose,  that  was  interpreted. 

3.  The  rule  governing  cases  of  this  kind  should  be 
that  where  a  municipal  ordinance,  which  is  treated 
as  a  contract,  is  fairly  susceptible  to  two  constructions, 
that  interpretation  should  be  adopted  which  is  most 
favorable  to  the  public.    An  examination  of  the  lan- 
guage of  Section  10  of  the  ordinance  in  question,  in 
order  to  determine  the  intention  of  the  contracting 
parties,  would  seem  to  induce  the  construction  that 
the  clauses  hereinbefore  quoted,  when  read  together, 
were  not  subject  to  two  constructions.    In  the  first 
part  of  the  section,  though  a  flat,  rate  for  the  use  of 
electric  lights  for  30  years  is  provided  for,  it  is  there- 
after stipulated  that,  if  meters  be  installed,  the  rate 
for  the  electric  energy  thus  consumed  shall  not  ex- 
ceed a  specified  sum  per  thousand  watt  hours.    Had 
the  contract,  evidenced  by  the  ordinance,  been  assented 
to  by  private  parties,  no  doubt  would  be  entertained 
that  the  grantee  of  the  right  was  given  the  privilege 
to  change,  at  pleasure,  the  method  of  determining  the 
compensation  to  be  paid  for  the  electricity  used,  sub- 
ject, however,  to  the  limitation  that  the  meter  rate 
should  not  exceed  the  sum  per  month  specified.    The 
privilege  of  adopting  a  meter  rate  was  evidently  not 
inserted  in  the  ordinance  to  enable  the  parties  sub- 
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sequently  to  conclude  an  agreement  to  that  ejffect. 
Such  a  clause  was  wholly  unnecessary  for  that  pur- 
pose, since  every  contract,  except  possibly  that  of  mar- 
riage, can  be  altered  or  annulled  by  mutual  consent 
of  the  parties. 

It  is  believed  that  no  doubt  can  reasonably  exist, 
when  the  entire  ordinance  is  considered,  that  a  privi- 
lege was  conferred  by  the  municipal  enactment  upon 
the  grantee  of  the  franchise,  its  successors  or  assigns, 
to  change  at  pleasure  the  rate  from  a  flat  to  a  meter 
basis,  and  that  an  error  was  committed  in  granting 
the  relief  awarded. 

Issues  were  made  by  the  pleadings  respecting 
charges  for  rent  of  meters  and  exactions  of  a  sum  of 
money  for  installing  them,  which  latter  payment  was 
to  be  returned  when  the  use  of  the  electricity  was  dis- 
continued. The  facts  as  stipulated  do  not  refer  to 
these  disputed  questions,  and  for  that  reason  the  aver- 
ments of  the  complaint  in  these  particulars  will  be 
treated  as  unsubstantiated. 

For  the  error  referred  to,  the  decree  should  be  re- 
versed and  the  suit  dismissed,  and  it  is  so  ordered. 

Beversed  and  Dismissed. 

Mr.  Justice  Benson  took  no  part  in  the  considera- 
tion of  this  cause. 


Argued  Maj  7,  reversed  and  suit  dismissed  June  1,  1915. 

GBANT  COUNTY  BANK  v.  HAYES. 

(149  Pac.  473.) 

Frandideiit  Conveyances — ^Biglits  of  Creditor — ^Knowledge  of  Fraud. 

1.  The  mere  fact  that  a  judgment  creditor  had  knowledge  of  the 
fraud  in  a  conveyance  by  the  judgment  debtor  would  not  prevent 
him  from  setting  aside  a  conveyance  made  with  that  intent,  but  is 
valuable  only  on  the  question  of  acquiescence. 
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Fniriidiilent  OonTeyaiicaB — ^Preference  to  Creditor. 

2.  Under  Sections  7397-7401,  L.  O.  L.,  relating  to  fraudulent  con- 
veyances, a  debtor  has  the  right  to  prefer  one  creditor  over  another. 

Fraudulent  Conveyances— Consideration— Valuable. 

3.  Under  Section  7401,  L.  O.  L.,  protecting  a  purchaser  for  valuable 
consideration  in  case  of  fraudulent  conveyances,  if  the  purchaser  has 
notice  of  the  fraud,  it  is  immaterial  what  consideration  is  paid,  and 
if  the  purchaser  has  no  notice,  it  is  not  necessary  that  the  considera- 
tion be  adequate  if  it  is  valuable. 

Fraudulent  Conveyances— Blgbts  of  Creditor— Knowledge  of  Trans- 
action— Estoppel. 

4.  In  an  action  by  the  assignee  of  a  judgment  creditor  to  set  aside 
as  fraudulent  a  conveyance  from  the  debtor  to  his  wife,  evidence  held 
to  show  that  the  judgment  creditor,  who  was  an  uncle  of  the  debtor, 
acquiesced  in  the  sale,  thereby  defeating  the  assignee's  right  of  action. 

From  Grant :  Dalton  Biggs,  Judge. 

In  Banc.    Statement  by  Mb.  Justicb  Burnett. 

This  is  a  suit  instituted  on  February  4,  1914,  in 
which  the  Grant  County  Bank,  a  corporation,  a  judg- 
ment creditor  of  one  H.  B.  Hayes,  would  set  aside  as 
fraudulent  and  void  a  deed  made  by  the  judgment 
debtor  to  his  then  wife,  Delia  Hayes,  September  14, 
1908,  and  subject  the  land  therein  described  to  the 
payment  of  the  plaintiff's  judgment  obtained  May  19, 
1913.     The  complaint*  charges  in  substance  that  the 
conveyance  was  executed  by  Hayes  without  considera- 
tion and  with  intent  to  injure,  delay  and  defraud  his 
creditors,  and  particularly  his  uncle,  E.  Stewart,  to 
whom  he  was  then  indebted,  and  that  the  wife  ac- 
cepted the  conveyance  with  knowledge  of  the  fraud 
and  participated  in  the  deceit  charged,  intending  to 
hold  the  land  in  secret  trust  for  her  husband.    The 
answer  of  Delia  Hayes,  who  alone  defended,  denies 
the  imputation  of  fraud,  and  in  substance  declares  that 
at  the  time  of  her  marriage  in  1900  she  was  possessed 
in  her  own  right  of  three  milch  cows  with  their  calves, 
and  four  head  of  horses;  that  these  cattle  with  tiieir 
increase  were  disposed  of  by  her  husband  in  his  own 
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interest,  with  the  result  that  about  September  14, 1908, 
the  date  of  the  conveyance  to  her,  he  was  indebted 
to  her  in  about  the  sum  of  $1,500,  the  reasonable  value 
of  the  cattle  and  increase  resulting  from  their  manage- 
ment for  the  eight  years  of  the  then  married  life  of 
the  parties  to  the  deed,  in  consideration  of  which  he 
conveyed  the  real  estate  in  question  to  her  and  she 
discharged  him  from  all  liability  on  account  of  the 
property  belonging  to  her  of  which  he  had  disposed. 
This  in  turn  is  challenged  by  the  reply.  Although  there 
was  no  pleading  about  her  having  a  mere  lien  upon  the 
premises  for  the  value  of  the  property  appropriated 
by  her  husband,  the  Circuit  Court  made  a  decree  im- 
pressing upon  the  realty  a  paramount  lien  in  favor 
of  the  answering  defendant  for  $375,  with  interest  at 
6  per  cent  per  annum  from  September  14,  1908,  set 
aside  the  conveyance,  and  directed  a  sale  of  the  prop- 
erty and  the  application  of  the  proceeds  of  such  sale 
to  the  payment  of  the  lien  mentioned;  the  surplus,  if 
any,  to  be  applied  to  the  judgment  for  the  satisfaction 
of  which  the  plaintiff  would  sequester  the  property. 
Delia  Hayes  appeals.    Reversed.     Suit  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  D.  Leedy. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  E.  Marks. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

It  appears  from  the  evidence  that  E.  Stewart  was 
the  uncle  of  H.  B.  Hayes,  the  husband  of  Delia  Hayes, 
they  having  been  married  in  1900.  E.  Stewart  is  also 
a  director  of  the  plaintiff  bank.    Hayes  had  a  hoiue- 


410  Grant  County  Bank  v.  Hates.  [76  Or. 

stead  upon  which  patent  was  issued  April  2,  1908. 
Stewart  had  advanced  to  his  nephew  $1,150,  with 
which  to  purchase  the  additional  property  in  ques- 
tion for  which  the  nephew  gave  his  note  to  Stewart 
October  20,  1905.  It  was  without  dispute  that  in  1900 
the  wife  was  the  owner  of  three  milch  cows  and  their 
calves,  besides  four  horses.  Her  husband  managed 
the  cattle,  being  engaged  to  some  extent  in  stock-rais- 
ing, and  from  time  to  time  disposed  of  the  increase 
without  making  account  thereof  to  the  wife.  It  is  be- 
yond controversy  that  as  between  the  husband  and 
wife  she  had  a  claim  against  him  at  the  time  of  the 
conveyance  for  the  cattle  belonging  to  her  of  which 
he  had  disposed.  The  contention  on  that  point  is 
about  the  reasonable  value  of  the  personal  property 
mentioned.  Neither  party  gives  any  accurate  figures 
on  the  number  of  cattle.  In  that  feature  the  evidence 
is  all  estimate.  As  above  stated,  the  Circuit  Court 
found  the  reasonable  value  of  that  livestock  to  be  $375. 
The  uncle,  E.  Stewart,  seems  to  have  advanced  other 
amounts  of  money  to  his  nephew,  the  husband,  after 
the  execution  of  the  deed.  The  wife  testifies  that  at 
the  time  that  instrument  was  made  the  uncle  was 
solicitous  for  a  pajrment  on  the  nephew's  indebtedness ; 
that  her  husband  proposed  to  her  to  turn  over  her 
cattle  as  a  payment  on  the  amount  owing  to  the  uncle ; 
that  she  demurred  to  this  and  was  unwilling  to  give 
up  her  property  in  payment  of  her  husband's  debts, 
but  that  finally  she  agreed  to  do  so  on  condition  that 
he  convey  to  her  the  land  in  question.  She  further 
deposes  that  she  had  no  knowledge  of  any  indebted- 
ness of  her  husband  except  that  to  the  uncle  besides 
her  own  claim;  that  with  her  husband  she  consulted 
the  uncle  on  the  subject,  and  that  he  agreed  the  trans- 
action should  take  place  in  that  manner,  the  cattle  to 


June,  1915.]     Grant  County  Bank  v.  Hayesu  411 


be  turned  over  to  the  uncle  to  be  applied  on  the  in- 
debtedness of  the  nephew,  who  in  turn  should  convey 
the  land  to  his  wife.  As  stated,  the  conveyance  was 
made  September  14,  1908,  and  recorded  in  the  deed 
records  of  the  county  December  23,  1908.  The  hus- 
band, although  contradicted  by  his  wife,  in  this  par- 
ticular, testifies  that  he  was  then  about  to  engage  in 
the  mercantile  business  in  Dayville,  and  not  being 
skilled  in  that  vocation  he  agreed  with  his  wife  that 
they  would  put  the  property  in  her  name,  so  that, 
should  business  prove  disastrous,  or  should  the  uncle 
die,  his  health  being  then  infirm,  they  could  gain  time 
to  pay  off  the  indebtedness  without  being  deprived 
of  their  home.  He  says  in  his  testimony  substantially 
that  he  was  fearful  he  could  not  deal  with  his  uncle's 
administrator  or  executor  on  as  favorable  terms  as 
with  the  uncle  himself,  who,  it  seems,  was  very  in- 
dulgent as  a  creditor. 

The  husband  had  other  property,  and  afterward  be- 
came largely  indebted  directly  to  the  plaintiff  bank, 
and  in  March,  1913,  it  instituted  an  action  against  him 
for  the  moneys  directly  due  it  from  him.  On  the  fol- 
lowing day  it  brought  another  action  against  the  hus- 
band on  the  indebtedness  then  due  to  the  uncle,  E. 
Stewart,  the  latter  having  assigned  the  notes  to  the 
bank  for  collection.  Judgments  were  recovered  in 
both  actions  and  the  other  property  of  the  husband 
was  bid  in  on  execution  sale  for  the  full  amount  of 
the  bank's  separate  judgment,  and  this  suit  was  in- 
stituted to  subject  the  property  included  in  the  deed 
to  the  wife  to  the  satisfaction  of  the  judgment  which 
the  bank  recovered  as  assignee  of  the  uncle.  The  hus- 
band and  wife  separated  in  December,  1912,  and  she 
procured  a  divorce  from  him,  since  which  time  he  has 
remarried.    The  uncle  testifies  that  he  knew  nothing 
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of  the  transfer  of  title  until  after  it  was  made.  He 
says,  however,  that  he  .learned  of  it  late  in  the  year 
1908.  Another  nephew  testifies  that  at  the  time  of  the 
transaction  the  micle  told  him  that  the  transfer  was 
about  to  be  made.  It  appears,  also,  by  the  testimony 
of  the  latter  nephew  that  he  was  engaged  in  handling 
some  of  the  cattle  of  E.  Stewart  on  shares  at  that 
time,  and  that  some  of  those  belonging  to  the  wife 
were  transferred  into  the  band  of  which  he  had  charge. 

1.  It  is  true  that  the  mere  fact  that  the  creditor  had 
knowledge  of  the  fraud  would  not  prevent  him  from 
setting  aside  a  conveyance  made  with  that  intent.  The 
only  value  to  be  given  to  the  knowledge  imputed  to  the 
then  creditor  is  on  the  question  of  his  acquiescence 
in  the  arrangement,  and  further  illustrating  the  good 
faith  of  the  parties  to  the  deed  as  tending  to  show 
that  the  transaction  was  not  done  in  a  comer  or 
secretly. 

2, 3.  The  substance  of  the  situation  is  that  at  the 
time  the  deed  was  made  the  husband  was  in  debt  to 
his  uncle  and  also  to  his  wife.    He  had  a  right,  so 
far  as  that  was  concerned,  to  pay  her,  the  wife,  to  the 
exclusion  of  his  other  creditor,  the  uncle.    The  precept 
of  Section  7397,  L.  0.  L.,  is  in  substance  that  every 
conveyance  or  assignment  in  writing  or  otherwise  of 
any  estate  or  interest  in  lands  made  with  the  intent 
to  hinder,  delay  or  defraud  creditors  or  other  persons 
of  their  lawful  suits,  damages,  forfeitures,  debts  or 
demands,  and  every  bond  or  other  evidence  of  debt 
given,  suit  commenced,  decree  or  judgment  suffered, 
with  the  like  ititent,  as  against  the  persons  so  hindered, 
delayed  or  defrauded,  shall  be  void.     Section  7400, 
L.  0.  L.,  states  that : 
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**The  question  of  fraudulent  intent  in  all  cases  aris- 
ing under  the  provisions  of  this  chapter  shall  be 
deemed  a  question  of  fact,  and  not  of  law.'* 

Section  7401,  L.  0.  L.,  reads  thus : 

**The  provisions  of  this  chapter  shall  not  be  con- 
strued in  any  manner  to  affect  or  impair  the  title  of 
a  purchaser  for  a  valuable  consideration,  unless  it 
shall  appear  that  such  purchaser  had  previous  notice 
of  the  fraudulent  intent  of  his  immediate  grantor,  or 
of  the  fraud  rendering  void  the  title  of  such  grantor. ' ' 

Under  the  provisions  of  this  section  it  would  matter 
not  how  full  or  adequate  the  consideration  might  be 
which  the  grantee  paid  for  the  conveyance  if  she  had 
previous  notice  of  the  fraudulent  intent  of  her  grantor. 
On  the  other  hand,  the  statute  does  not  give  any  heed 
to  the  mere  adequacy  of  consideration.  If  without 
notice  of  her  grantor  *s  fraudulent  purpose  she  ac- 
quired the  land  for  a  valuable  consideration,  her  title 
is  protected  by  the  terms  of  Section  7401,  L.  0.  L.  It 
is  apprehended  that  gross  insufficiency  of  price  might 
be  considered  as  a  circumstance  tending  to  prove  fraud 
in  case  there  was  any  element  of  deceit  or  conceal- 
ment. So  far  as  that  is  concerned  a  person  having 
a  right  to  sell  property  may  at  his  option  sell  it  for 
much  less  than  its  actual  value,  and  that  alone  would 
not  be  suflScient  to  nullify  the  conveyance  m  favor  of 
some  other  claimant. 

4.  The  weight  of  the  testimony  in  our  estimation 
shows  that  the  uncle  was  cognizant  of  the  making  of 
the  deed.  The  wife  says  that  she  and  her  husband 
consulted  with  the  creditor  at  that  time  and  hie  ap- 
proved it.  The  other  nephew  testifies  that  his  uncle 
told  him  of  the  transaction  at  the  time  it  was  about 
to  be  accomplished.  The  deed  was  placed  on  record 
and  the  transaction  stood  for  some  five  years  before 
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it  was  attacked,  and  then  the  creditor  did  not  attack 
it  himself,  but  delegated  the  matter  to  the  bank  of 
which  he  was  a  director.  The  plaintiff  here  stands 
in  no  better  plight  than  its  assignor,  the  original  credi- 
tor. It  is  worthy  of  remark  that  this  proceeding  fol- 
lowed closely  upon  the  dissolution  of  the  marriage  be- 
tween the  debtor  nephew  and  his  wife,  at  her  suit. 

The  disposition  of  the  cattle  was  a  matter  between 
the  husband  and  wife  resulting  in  a  just  claim  on  her 
part  against  him  which  he  had  a  right  to  prefer  even 
against  his  uncle.  It  appears  that  some  at  least  of 
the  plaintiff's  cattle  went  into  the  possession  of  the 
uncle,  but  whether  they  did  or  not  cannot  affect  the 
indebtedness  of  the  husband*  to  the  wife,  if  in  fact, 
as  it  appears  without  dispute,  he  used  the  property 
for  his  own  purposes. 

In  brief,  the  husband  was  indebted  to  his  wife.  He 
conveyed  to  her  the  property.  The  transaction  was 
without  concealment,  and  being  brought  home  to  the 
knowledge  of  the  uncle  he,  by  his  long  inaction,  must 
be  held  to  have  acquiesced  in  the  same.  No  fraud  can 
be  imputed  to  a  transaction  where  the  one  attacking 
it  has  practically  assented  to  it  and  adopted  it.  The 
element  of  acquiescence  distinguishes  it  strongly  from 
a  case  where  one  is  defrauded  before  his  eyes,  how- 
ever  unwillingly.  It  is  apprehended  that  if  the  domes- 
tic relations  of  the  nephew  and  his  wife  had  continued 
harmonious  we  would  have  heard  nothing  of  this  pro- 
ceeding. Having  a  right  to  prefer  his  wife  creditor, 
the  husband  did  so  openly,  and  the  uncle  creditor  hav- 
ing acquiesced  in  it  for  so  long  with  knowledge  of  the 
situation,  cannot  now  justly  claim  that  the  preference 
in  her  favor  should  be  ignored  and  her  property  taken 
to  pay  his  debt. 
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The  decree  is  reversed,  and  the  suit  dismissed; 
neither  party  to  recover  costs  or  disbursements  from 
the  other.  Bevebsed.    Sutt  Dismissed. 


Submitted  on  briefs,  May  18,  reversed  and  remanded  June  1,  1915. 

BEAMISH  V.  NOON. 

(149  Pac.  522.) 

Karnes— Aflsnmed  Karnes — Statutes— Bight  to  Sue. 

1.  Under  Laws  of  1913,  page  270,  depriving  a  person  doing  businestr 
under  an  assumed  name  failing  to  file  the  certificate  required  of  the 
right  to  sue,  which  aet  gave  30  days  after  it  took  effect  for  mer- 
chants to  comply  with  the  act,  goods  sold  at  any  time  up  to  the  end 
of  the  30-day  period  could  be  recovered  for,  though  no  certificate  was 
filed. 

Jnstlcas  of  the  Peace— Jnrisdictioii — Oi^iiacity  of  Party  to  Sue— As- 
BQined  Kama — Special  Demnrrer. 

2.  A  justice  court  is  not  deprived  of  jurisdiction  of  a  suit  by  a 
person  doing  business  under  an  assumed  name  because  the  certificate 
required  by  Laws  of  1913,  page  272,  Section  5,  is  not  filed  with  the 
county  clerk,  unless  the  defect  is  raised  by  a  special  demurrer  in 
the  nature  of  a  plea  in  abatement,  since  the  act  affects  the  qualifica- 
tion of  the  party  to  sue  and  not  the  statement  of  the  cause  of  action. 

Parties— Capacity  to  Sue — ^Assomed  Karnes— Waiver. 

3.  Where  a  plaintiff  sues  under  an  assumed  name  without  al- 
legging  the  filing  of  the  certificate  as  required  by  Laws  of  1913,  page 
272,  Section  5,  the  incompetency  of  plaintiff  to  sue  is  manifest  on 
the  face  of  the  complaint,  and  is  waived  by  answering  to  the  merits 
(Section  72,  L.  O.  L.). 

From  Benton:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  appeal  by  W.  Beamish  from  a  judgment 
of  the  Circuit  Court  of  the  State  of  Oregon  for  Ben- 
ton County  dismissing  a  writ  of  review.  The  facts 
are  that  an  action  was  commenced  in  a  Justice's  Court 
for  that  county,  the  complaint,  omitting  the  title  of 
the  court,  the  prayer  for  judgment,  the  name  of  plain- 
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tiff's  attorney,  the  verification  and  the  filing,  being  as 
follows : 

"W.  Beamish,  doing  business  as  Cash  Market, 
plaintiff,  v.  W.  A.  Noon,  defendant.  Plaintiff  for 
cause  of  action  against  the  defendant  above-named 
complains  and  alleges  the  following  facts:  That  the 
plaintiff  at  all  of  the  dates  and  times  hereinafter  set 
forth,  was  and  now  is  engaged  at  Corvallis,  Oregon, 
in  the  general  meat  and  butcher  business.  That  as 
such  he  conducts  his  said  business  as  Cash  Market. 
That  between  the  first  day  of  June,  1913,  and  the 
second  day  of  September,  1913,  the  said  Cash  Market 
sold  and  delivered  to  defendant  at  his  special  instance 
and  request,  goods,  wares  and  merchandise  consisting 
of  meat,  beef,  pork  and  market  supplies.  That  the 
reasonable  value  of  the  said  goods  was  the  sum  of 
$89.43.  That  the  defendant  has  failed,  neglected  and 
refused  to  pay  plaintiff  for  the  said  goods  so  sold  and 
delivered  except  the  sum  of  $10  paid  thereon  on  the 
26th  day  of  August,  1913.'' 

An  answer  was  filed  denying  the  material  averments 
of  the  complaint  and  alleging  in  effect  that  the  sales 
so  charged  were  made  to  the  W.  C.  Noon  Lumber  Com- 
pany, a  corporation,  of  which  the  defendant  was  and 
is  the  manager,  A  reply  having  put  in  issue  the  al- 
legations of  new  matter  in  the  answer,  the  cause  was, 
by  agreement  of  the  parties,  set  for  trial  December  1, 
1913. 

Ten  days  prior  thereto,  however,  the  defendant 
served  upon  the  plaintiff  and  offered  for  filing  a  de- 
murrer, based  on  the  following  grounds : 

"First,  that  the  said  court  has  not  jurisdiction  of 
the  subject  matter  mentioned  in  the  complaint ;  second, 
that  the  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.*' 

Thereupon  the  justice  notified  counsel  for  the  re- 
spective parties  to  appear  before  him  and  upon  their 
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compliance  therewith  the  demurrer,  over  objection  of 
plaintiff  ^s  counsel,  was  filed.  The  issue  of  law  thus 
raised  was  tried  December  8,  1913,  and  taken  under 
advisement,  but  two  days  thereafter  the  demurrer  was 
sustained  on  both  grounds  and  the  action  dismissed. 
In  order  to  review  such  decision  a  writ  was  issued  and 
for  a  return  thereto  the  proceedings,  papers,  etc.,  per- 
taining to  the  cause,  were  duly  certified  up  to  the  Cir- 
cuit Court  for  that  county,  resulting  in  the  judgment 
and  appeal  as  hereinbefore  mentioned. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Reversed  and  Remanded. 

For  appellant  there  was  a  brief  by  Mr.  0.  Middle- 
kauff. 

For  respondent  there  was  a  brief  submitted  by 
Messrs.  McFadden  &  Clarke.  - 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  Chapter  154,  General  Laws  of  Oregon  of  1913, 
-was  filed  in  the  office  of  the  Secretary  of  State  Febru- 
ary 25th  of  that  year.  The  legislative  assembly,  which 
enacted  the  law,  adjourned  on  the  fourth  day  of  the 
succeeding  March,  and  as  the  measure  had  no  emer- 
gency clause,  it  did  not  take  effect  until  the  third  day 
of  the  following  June :  Const.  Or.,  Art.  IV,  §  28.  The 
statute  referred  to,  as  far  as  its  provisions  are  deemed 
involved,  reads: 

**No  person  or  persons  shall  hereafter  carry  on, 
<5onduct  or  transact  business  in  this  state  under  any 
assumed  name  or  under  any  designation,  name  or 
style,  corporate  or  otherwise,  other  than  the  real  and 
true  name  or  names  of  the  person  or  persons  conduct- 
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ing  such  business  or  having  an  interest  therein,  unless 
such  person  or  all  of  such  persons  conducting  said 
business  or  having  an  interest  therein,  shall  file  a  cer- 
tificate in  the  office  of  the  county  clerk  of  the  county 
or  counties  in  which  said  business  is  to  be  conducted, 
which  certificate  shall  set  forth  the  designation,  name 
or  style  under  which  said  business  is  to  be  conducted, 
and  the  true  and  real  name  or  names  of  the  partj^  or 
parties  conducting  or  intending  to  conduct  the  same, 
or  having  an  interest  therein,  together  with  the  post- 
office  address  or  addresses  of  said  person  or  persons 
•  •  ^^  Section  1. 

**Any  person  or  persons  now  conducting  any  busi- 
ness under  such  assumed  name  *  *  shall  file  and 
cause  to  be  recorded  and  indexed  in  a  book  to  be  kept 
for  that  purpose,  a  certificate,  as  provided  for  in  Sec- 
tion 1  of  this  act,  within  30  days  after  this  act  shall 
take  effect  •  •  ^  * :  Section  2. 

*'No  person  or  persons  carrying  on,  conducting  or 
transacting  business  as  aforesaid,  or  having  any  in- 
terest therein,  shall  hereafter  be  entitled  to  maintain 
any  suit  or  action  in  any  of  the  courts  of  this  state 
without  alleging  and  proving  that  such  person  or  per- 
sons have  filed  a  certificate  as  provided  *  *  in  Section 
1,  and  failure  to  file  such  certificate  shall  be  prima 
facie  evidence  of  fraud  in  securing  credit ' ' :  Section  5. 

*'Any  person  violating  any  of  the  provisions  of  this 
act,  shall  be  gniilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  punished  by  a  fine  not  exceed- 
ing $100":  Section  6. 

The  language  thus  quoted  is  almost  identical  witii 
the  wording  of  a  statute  of  Michigan :  Pub.  Acts  Mich. 
1907,  No.  101.  In  referring  to  the  latter  enactment 
in  Cashin  v.  Pliter,  168  Mich.  386  (134  N.  W.  482,  Ann. 
Cas.  1913C,  697,  699),  Mr.  Justice  Stbere  observes: 

*'The  one  object  of  the  act  is  manifestly  to  protect  the 
public  against  imposition  and  fraud,  prohibiting  per- 
sons from  concealing  their  identity  by  doing  busine^ 
under  an  assumed  name,  making  it  unlawful  to  use 
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other  than  their  real  names  in  transacting  business 
without  a  public  record  of  who  they  are,  available  for 
use  in  courts,  and  to  punish  those  who  violate  the  pro- 
hibition. The  object  of  this  act  is  not  limited  to  facili- 
tating the  collection  of  debts,  or  the  protection  of  those 
giving  credit  to  persons  doing  business  under  an  as- 
sumed name.  It  is  not  unilateral  in  its  application. 
It  applies  to  debtor  and  creditor,  contractor  and  con- 
tractee,  alike.  Parties  doing  business  with  those  act- 
ing under  an  assumed  name,  whether  they  buy  or  sell, 
have  a  right,  under  the  law,  to  know  who  they  are,  and 
who  to  hold  responsible,  in  case  the  question  of  dam- 
ages for  failure  to  perform  or  breach  of  warranty 
should  arise.*' 

Oklahoma  has  a  similar  statute,  and  in  a  note  to  the 
case  of  Patterson  v.  Byers,  10  Ann.  Cas.  810,  812, 
reference  is  made  to  the  enactments  of  other  states 
relating  to  the  same  subject. 

2.  An  examination  of  our  statute  will  show  that 
after  its  enactment  no  person  was  permitted  to  carry 
on,  conduct  or  transact  business  under  an  assumed 
name,   unless   he   filed   the  necessary   certificate,   to 
comply  with  which  requirement  he  was  allowed  30  days 
after  the  act  took  effect.    The  complaint  in  the  case 
at  bar  discloses  that  between  June  1,  1913,  and  Sep- 
tember 2d  of  that  year,  the  goods,  wares  and  mer- 
chandise referred  to  are  alleged  to  have  been  sold 
and  delivered  to  the  defendant.    By  the  express  pro- 
visions of  the  enactment,  the  plaintiff,  who  is  averred 
to  have  been  engaged  in  business  as  the  Cash  Market 
Trhen  the  statute  went  into  effect,  was  given  until  July 
3,  1913,  in  which  to  comply  with  the  terms  of  the  law. 
All    sales  of  meat  so  made  within  that  limited  time 
-were  valid,  without  filing  the  required  certificate,  and 
YiGTiG^  an  action  could  have  been  maintained  against 
a,    pxirchaser  of  such  food  to  recover  the  reasonable 
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value  thereof  without  alleging  or  proving  that  the  cer- 
tificate had  been  filed.  A  part  of  the  cause  of  action 
as  set  forth  in  the  initiatory  pleading  could  unques- 
tionably have  been  maintained  under  any  circum- 
stance, notwithstanding  the  enactment  of  the  statute. 

Section  5  of  the  act  under  consideration  does  not 
relate  to  the  statement  of  facts  constituting  a  cause 
of  action,  but  to  the  necessary  qualifications  of  a  party, 
doing  business  under  an  assumed  name,  to  maintain 
an  action.  The  complaint  herein  averred  a  sale  and 
delivery  to  the  defendant  at  his  request  of  goods,  wares 
and  merchandise,  alleged  the  reasonable  value  thereof, 
and  that  such  sum  had  not  been  fully  paid,  thus 
demonstrating  that  the  primary  pleading  stated  facts 
suflScient  to  constitute  a  cause  of  action.  The  Consti- 
tution and  law  of  Oregon  give  a  Justice 's  Court  juris- 
diction of  civil  actions  of  this  kind  where  the  sum  in- 
volved does  not  exceed  the  amount  undertaken  to  be 
recovered  herein.  Neither  ground  set  forth  in  the  de- 
murrer was  tenable,  and  an  error  was  committed  in 
sustaining  it :  Waggy  v.  Scott,  29  Or.  386,  388  (45  Pac 
774). 

3.  The  only  defect  available,  which  appeared  on  the 
face  of  the  complaint,  was  a  failure  to  disclose  the 
plaintiff's  qualifications  to  maintain  a  part  of  the  cause 
of  action  by  averring  that  the  required  certificate  had 
been  filed.  This  deficiency  could  have  been  called  to 
the  attention  of  the  court  by  a  demurrer,  special  in 
its  nature,  and  tantamount  to  a  plea  in  abatelnent, 
which,  if  it  had  been  interposed  within  the  time  allowed 
for  that  purpose,  would  have  been  availing:  Marx  d 
Jorgenson  v.  Croisan,  17  Or.  393  (21  Pac.  310).  The 
incompetency  of  the  plaintiff  to  maintain  the  action, 
being  thus  manifest  on  the  face  of  the  complaint, 
was  waived  by  answering  to  the  merits:  Section  72, 
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L.  0,  L. ;  Wilson  v.  WUson,  26  Or.  251,  261  (38  Pac. 
185) ;  Owings  v.  Turner,  48  Or.  462  (87  Pac  160) ; 
Portland  v.  Coffey,  67  Or.  507  (135  Pac.  358) ;  Turn- 
bull  V.  Michigan  etc.  R.  Co,  (Mich.),  150  N.  W.  132. 
An  error  was  committed  by  the  Circuit  Court  in  dis- 
missing the  writ. 

It  follows  from  these  considerations  that  the  judg- 
ment is  reversed,  the  demurrer  overruled,  and  the 
cause  sent  back  to  the  Circuit  Court,  with  directions 
to  remand  it  to  the  Justice 's  Court  where  it  originated, 
there  to  be  tried  upon  the  issues  made  by  the  complaint, 
answer  and  reply.  Bevebsed  and  Bemandep. 


Submitted  on  briefs  May  24,  affirmed  Jnne  1,  1915. 

WATKINS    V.   EECOED    PHOTOGBAPHING 

ABSTBACT  CO. 

(149  Pac.  478.)- 

Action — ^Forms  of  Action — Statutory  ProvlsionB. 

1.  Though  under  Section  1,  L.  O.  L.,  providing  that  the  distinction 
theretofore  existing  between  forms  of  actions  at  law  is  abolished,  and 
that  there  shall  be  but  one  form  of  action  at  law  for  the  enforcement 
of  private  rights  or  the  redress  of  private  wrongs,  forms  of  action 
have  been  abrogated,  the  substance  of  the  common-law  actions  re- 
mains. 

Corporations — Specific   Performance — Stock   Subscription — Fallnro  to 
Deliver  Stock — ^Remedies. 

2.     A  party  who  has  advanced  money  on  account  of  the  purchase 

of   corporate  stock  which  is  not  delivered  to  him  may  sue  for  specific 

performance  or  for  his  damages  occasioned  by  the  breach,  or  he  may 

rescind  the  contract  and  sue  in  assumpsit  for  the  recovery  of  the  sum 

paid  as  money  had  and  received. 

[As  to  specific  performance  of  contracts  for  sale  of  corporate 
stock,  see  note  in  135  Am.  St.  Rep.  689.] 

From  Coos :  John  S-  Coke,  Judge. 
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Statement  by  Mb.  Chief  Justice  Moobe. 

• 

This  is  an  action  by  George  Watkins  against  the 
Record  Photographing  Abstract  Company,  a  corpora- 
tion, to  recover  money.    The  complaint  states,  in  ef- 
fect, that  the  defendant  is  a  corporation  and  the  plain- 
tiff a  dnly  licensed  attorney  of  Oregon;  that  during 
the  year  1912,  and  prior  to  June  1st  thereof,  the  plain- 
tiff, at  the  request  of  the  defendant,  performed  for  it 
professional  services  of  the  reasonable  value  of  $100; 
that  in  the  years  1912  and  1913,  at  tlie  further  request 
of  the  defendant,  the  plaintiff  paid  out  for  its  exclu- 
sive use  and  benefit  sums  of  money,  giving  the  respec- 
tive dates  and  items  thereof,  amounting  to  $646.55; 
**that  defendant  received  and  accepted  the  same  and 
the    benefit    arising    therefrom,    and    promised    and 
agreed  to  pay  plaintiff  therefor  in  its  capital  stock 
at  par  when,  his  demands  should  be  presented  and 
audited,  and  plaintiff  agreed  to  accept  the  same ;  that 
during  the  month  of  April,  1913,  plaintiff  prepared 
and  delivered  to  defendant  an  itemized  statement  of 
his  claims  and  demands  against  it  substantially  as 
above  set  forth,  *  *  and  demanded   that  defendant 
audit  and  allow  the  same  and  issue  plaintiff  stock 
therefor  as  agreed;  that  defendant  then  and  there 
wrongfully  refused  and  neglected  to  audit  or  allow 
plaintiff's  claims  and  demands  or  to  issue  or  deliver 
to  plaintiff  any  stock  or  to  do  anything  at  all  in  the 
matter  in  violation  of  its  promises  and  agreements*'; 
that  the  defendant  wrongfully  refuses  to  carry  out 
such  engagement  to  plaintiff's  loss  in  the  sum   of 
$746.55,  for  which  judgment  is  demanded. 

The  answer  admits  each  allegation  of  the  complaint 
in  respect  to  the  reasonable  value  of  the  services  so 
performed  and  of  the  several  sums  of  money  so  paid, 
but  denies  the  remaining  averments.     For  a  further 
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defense  it  is  alleged,  in  substance,  that  during  the 
year  1912  the  defendant  was  duly  organized  by  the 
plaintiff,  together  with  W.  J.  Rust  and  Edward  A. 
Harris,  who  severally  subscribed  for  $1,700  of  the  stock 
of  the  corporation,  and  each  was  elected  a  director  and 
oflBcer  thereof;  that  by  resolution  of  the  directors  it 
was  determined  that  the  value  of  any  services  per- 
formed and  the  equivalent  of  any  money  paid  by  either 
of  them  at  the  request  of  the  defendant  should  be 
credited  on  account  of  his  subscription;  that  at  all 
times  the  defendant  has  been  ready  and  willing  to 
issue  to  the  plaintiff,  in  satisfaction  of  his  demands,  its 
capital  stock  in  shares  of  $100  each,  the  par  value 
thereof,  and  ''now  tenders"  the  same  to  him  in  pay- 
ment of  his  claim;  that  the  defendant  has  heretofore 
been  unable  to  make  such  tender,  because  the  plaintiff, 
as  an  oflScer  of  the  corporation,  refused  to  surrender 
to  it  the  books,  stock  certificates,  etc.,  of  which  he  had 
the  exclusive  possession. 

The  reply  denies  the  allegations  of  new  matter  in 
the  answer,  except  it  admits  that  on  April  22,  1912, 
each  person  named  subscribed  for  capital  stock  of  the 
corporation  in  the  sum  stated,  whereupon  directors 
-were  elected  as  follows :  Rust  for  three  years ;  Harris 
for  two;  and  the  plaintiff  for  one.    It  alleges  that  on 
August  2, 1912,  by  resolution  of  the  board  of  directors, 
the  plaintiff's  subscription,  .with  his  consent,  was  re- 
duced to  ten  shares ;  that  the  stock-book  was  left  in  the 
possession  of  the  plaintiff,  who  has  cared  for  it  with- 
out any  demand  having  been  made  for  its  delivery; 
and  that  since  April  22,  1913,  he  has  not  been  a 
director  of  the  corporation. 

Based  on  these  issues  the  cause  was  tried,  resulting 
in  CL  judgment  as  prayed  for  in  the  complaint,  and  the 
defendant  appeals. 
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Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi).    Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Peck  <&  Peck  and  Mr.  J.  M.  Upton. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
Charles  I.  Reigard  and  Mr.  George  Watkms. 

Opinion  by  Mr.  Chief  Justice  Moore. 

It  is  maintained  by  the  appellant  that  the  pleadings 
disclose  a  cause  of  action  founded  upon  an  express 
contract  whereby  the  defendant  was  to  deliver  its  capi- 
tal stock  at  par  to  the  plaintiff  in  settlement  of  his 
demand;  that  the  wrong  complained  of  is  the  non- 
observance  of  the  terms  of  that  agreement,  thereby 
limiting  the  recovery  to  the  market  value  of  such  stock 
at  the  time  of  the  breach,  and,  such  being  the  case,  an 
error  was  committed  in  construing  the  complaint  as 
stating  a  cause  of  action  in  assumpsit.  This  postulate 
is  denied  by  respondent's  counsel,  who  asserts  that, 
where  a  party  to  an  agreement  refuses  to  comply  with 
its  terms,  the  other  party  thereto,  if  not  himself  in 
fault,  may  elect  to  treat  the  contract  as  rescinded,  and 
recover  what  he  has  paid  thereon,  in  the  nature  of  an 
action  in  assumpsit  on  an  implied  contract  as  for 
money  had  and  received. 

1.  Our  statute  relating  to  the  forms  of  action  reads: 

**The  distinction  heretofore  existing  between  forms 
of  actions  at  law  is  abolished,  and  hereafter  there  shall 
be  but  one  form  of  action  at  law,  for  the  enforcement 
of  private  rights  or  the  redress  of  private  wrongs": 
Section  1,  L.  0.  L. 

Though  the  forms  have  thus  been  abrogated,  the 
substance  of  the  common-law  actions  remains :  Weber 


June,  1915.]     Watkins  v.  Record  Photo.  Abstract  Co.    425 

V.  Rothchild,  15  Or.  385  (15  Pac.  650,  3  Am,  St.  Rep. 
162) ;  Eornefius  v.  Wilkinson,  51  Or.  45  (93  Pac.  474) ; 
Lee  Tung  v.  Burkhart,  59  Or.  194  (116  Pac.  1066); 
Van  de  Wiele  v.  Garbade,  60  Or.  585  (120  Pac.  752). 

2.  In  discussing  the  subject  of  subscriptions  for 
capital  stock,  a  text- writer  remarks: 

*  *  The  corporation  is  bound,  upon  demand,  to  deliver 
to  a  stockholder  a  certificate  of  stock  representing  his 
interests  in  the  corporation.  If  it  refuses  to  issue 
the  certificate,  the  stockholder  may  bring  suit  in  equity 
to  compel  its  issuance,  or  he  may  recover  of  the  cor- 
poration in  assu/mpsit  the  value  of  the  stock  at  the 
time  of  the  demand *':  1  Cooke,  Corp.  (7  ed.),  §  61. 

In  Swazey  v.  Choate  Mfg.  Co.,  48  N.  H.  200,  the 
plaintiflF,  having  advanced  to  a  corporation  money  for 
shares  of  stock  which  were  not  issued  to  him,  rescinded 
the  agreement  and  brought  an  action  in  assumpsit  for 
money  had  and  received,  and  it  was  held  that  a  recov- 
ery could  be  had.  Mr.  Justice  Bellows,  speaking  for 
the  court  in  deciding  the  case,  observes: 

**By  the  terms  of  the  receipt  the  defendants  were 
to  issue  to  the  plaintiff  the  stock  of  the  corporation  to 
the  amount  of  the  $300  paid  by  him,  which,  as  the 
case  finds,  was  three  shares;  and  it  may  fairly  be  in- 
ferred that  defendants  were  to  deliver  to  the  plaintiff 
the  proper  evidence  of  the  issuing  of  that  stock,  that 
is,  the  usual  certificates.    On  the  refusal  of  the  defend- 
ants to  issue  the  stock  the  plaintiff  might  maintain 
a    suit  on  the  contract  and  recover  damages  for  the 
breach  of  it,  or  he  might  rescind  the  contract  and  re- 
cover back  the  money  so  paid.'* 

So,  too,  in  Kinser  v.  Cowie,  235  HI.  383  (85  N.  E.  623, 

126  Am.  St.  Rep.  221),  it  was  ruled  that  a  purchaser 

of  shares  of  stock  in  a  corporation  might  rescind  the 

contract  and  recover  the  purchase  money  from  the 

vendor  when  the  latter  refused  to  deliver  the  stock 
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certificate  as  agreed :  See,  also,  Morgan  v.  Hendrie,  34 
Colo.  25  (81  Pac.  700,  7  Ann.  Cas.  935). 

Mr.  Thompson,  in  his  work  on  the  Law  of  Sales  of 
Stocks  and  Bonds,  123,  124,  in  treating  of  actions  in 
assumpsit,  says: 

**A  buyer's  measure  of  damages  against  the  seller 
for  failure  to  perform  a  condition  precedent  to  the 
sale,  on  paying  the  purchase  money,  is  usually  the 
amount  of  his  purchase  money. ' ' 

The  rule  to  be  deduced  from  these  authorities  is  that 
a  party  who  has  advanced  money  on  account  of  the 
purchase  of  corporate  stock  which  is  not  delivered  to 
him  has  a  choice  of  the  following  remedies:  (1)  He 
may,  in  some  jurisdictions,  maintain  a  suit  in  equity 
for  specific  performance,  and  compel  a  delivery  of  the 
stock;  (2)  he  may  treat  the  executory  agreement  as 
subsisting  and  recover  the  damages  occasioned  by  the 
breach;  or  (3)  he  may  rescind  the  contract  and  main- 
tain an  action  in  assumpsit  for  the  recovery  of  the 
sum  paid  as  money  had  and  received.  The  plaintiff 
herein  has  proceeded  upon  the  theory  of  accepting 
as  a  rescission  of  the  executory  contract  the  defend- 
ant's failure  to  issue  the  certificates  of  stock,  and  has 
adopted  the  third  remedy  stated  to  recover  the  money 
and  value  of  services  he  advanced  in  payment  of  his 
subscription. 

Several  disputed  questions  of  fact  were  settled  by 
the  verdict,  and  require  no  consideration.  Other  as- 
signed errors  are  deemed  immaterial. 

It  follows  that  the  judgment  should  be  aflSrmed,  aa<i 
it  is  so  ordered.  Affirmed^ 
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Argned  April  2,  affirmed  April  13,  rebearing  denied  June  15,  1915. 

SOUTHERN  OREGON  COMPANY  v.   GAGE, 

Shebeff. 

(147  Pac.  1199;  149  Pac.  472.) 

■ 

Taxation — Collection — ^Injunction. 

1.  Where  a  suit  by  the  federal  government  to  forfeit  land  for 
breach  of  the  condition  of  the  grant  was  pending^  and  the  owner  of 
the  land  was  resisting  the  forfeiture  and  claiming  to  be  the  owner 
in  fee,  he  is  estopped  to  litigate  the  right  of  the  county  to  tax  the 
land  as  his  property,  and  equity  will  not  enjoin  the  collection  of  the 
taxes  pending  the  outcome  of  the  federal  suit,  even  though  the  owner 
pays  the  amount  of  the  taxes  into  court. 

[As   to  invalid  levy   of   assessment  as  ground  for   enjoining 
collection  of  tax,  see  note  in  Ann.  Cas.  1915C,  755.] 

From  Coos :  John  S,  Coke,  Judge. 
La  Banc.     Statement  Per  Curiam. 

This  is  a  suit  for  injunction  by  the  Southern  Oregon 
Company  against  W.  W.  Gage,  as  sheriff  and  tax  col- 
lector of.  Coos  County,  to  restrain  defendant  from 
selling  certain  land  claimed  by  plaintiff.     The  case 
presented  by  the  complaint  is  identical  in  every  mate- 
rial respect  with  Southern  Oregon  Co.  v.  Quine,  70  Or. 
63   (139  Pac.  332),  except  that  in  this  case  plaintiff 
brings  the  money  into  court  and  prays  that  it  may  be 
lield  to  await  the  outcome  of  the  litigation  between 
the  United  States  and  itself.     The  Circuit  Court  sus- 
ta.ined  a  general  demurrer  and  dismissed  the  suit. 
J^laintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hammond  &  Hollister,  with  an  oral  argu- 
ment by  Mr.  Austin  8.  Hammond. 

FoT  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Lawrence  A.  LUjeqvist. 
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Opinion  Peb  Curiam. 

The  deposit  of  the  amount  due  for  taxes  does  not, 
in  our  opinion,  strengthen  the  plaintiff's  case  or  dif- 
ferentiate it  from  Southern  Oregon  Co.  v.  Quine,  70 
Or.  63  (139  Pac.  332);  and  the  able  brief  and  argu- 
ment of  counsel  have  failed  to  convince  us  that  our 
holding  in  that  case  was  incorrect.  Upon  the  author- 
ity of  that  case  the  order  of  the  Circuit  Court  is 
affirmed.  Affirmed.    Behearinq  Denied. 


Denied  June  16,  1915. 

On  Petition  for  Behearino. 

(149  Pac.  472.) 

La  Banc.    Mr.  Justice  McBride  delivered  the  opin- 
ion of  the  court 

• 

1.  In  a  petition  for  rehearing  counsel  insist  that  the 
decision  in  Southern  Oregon  Co.  v.  Quine,  70  Or.  63 
(139  Pac.  332),  does  not  decide  the  question  presented 
in  this  case.  In  our  judgment,  the  plaintiff  is  hy  its 
own  showing  estopped  from  the  privilege  to  litigate 
the  right  of  the  county  to  tax  the  property  in  question. 
The  complaint  shows  that  plaintiff  holds  the  record 
title  to  the  lands,  is  in  possession  of  them,  and  claims 
to  own  them.  This  reveals  such  a  condition  of  affairs 
as  made  it  incumbent  upon  the  assessor  to  list  them 
for  taxation  as  the  property  of  plaintiff,  and  further 
indicates  that  until  a  forfeiture  is  judicially  declared 
plaintiff  is,  in  fact,  the  holder  of  the  legal  title  to  the 
land.  No  forfeiture  has  been  declared  by  Congress  or 
by  any  judicial  tribunal,  and  until  this  is  done  plaintiff 
continues  to  be  the  owner:  Farrington  v.  Putnam,  90 
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Me.  405  (37  Atl.  652,  38  L.  R.  A.  339) ;  Minneapolis  <& 
St  C.  R.  Co.  V.  Duluth  &  W.  R.  Co.,  45  Minn.  104  (47 
N.  W.  464) ;  The  Kate  Heron,  6  Sawy.  106  (Fed.  Cas. 
No.  7619).  It  being  the  duty  of  the  assessor  to  assess 
the  property,  it  naturally  follows  that  it  is  the  duty 
of  the  sheriff  to  collect  the  taxes,  and  he  would  violate 
the  requirements  of  the  statute  if  he  failed  to  do  so. 
Equity  will  not  interfere  to  enjoin  a  public  oflScer  from 
doing  an  act  which  the  law  requires  him  to  perform 
merely  because  it  may  result  in  a  peculiar  hardship  in 
a  particular  instance.  The  hardship  alleged  in  this 
instance  is  that  the  United  States  government  is  claim- 
ing that  there  has  been  a  breach  of  a  condition  of  the 
grant,  and  has  instituted  a  suit  to  have  the  lands  for- 
feited for  such  breach.  Plaintiff  does  not  allege  that 
the  state  has  no  right  to  tax  the  land,  but,  on  the  con- 
trary, shows  facts  which  evince  prima  facie  that  the 
state  should  tax  it.     Its  position  practically  is  this : 

^  *'We  hold  the  legal  title  to  the  land,  are  in  posses- 
sion of  it,  and  claim  to  own  it,  but  the  government  is 
attempting  to  have  it  declared  forfeited,  and  if  it  suc- 
ceeds we  will  not  only  lose  the  land,  but  the  taxes  we 
have  paid  upon  it  in  addition.  Therefore  we  ask  the 
court  to  suspend  the  ordinary  operations  of  law,  and 
to  act  as  a  stakeholder  between  us  and  the  county  until 
the  result  of  the  suit  brought  by  the  government  is 
settled. '^ 

It  seems  clear  that  such  action  by  us  would  be  going 
beyond  the  law.  The  right  of  the  county  to  tax  this 
property  is  not  in  litigation  in  the  suit  brought  by  the 
g-ovemment.  It  is  true  that,  if  the  United  States 
should  succeed  in  having  a  forfeiture  declared,  one  of 
the  results  would  be, that  the  land  would  be  restored 
to  the  public  domain,  and  would  thereafter  be  nontaxa- 
ble ;  but  that  would  be  a  mere  incident  of  the  suit,  and 
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not  the  object  of  it.  The  plaintiff  cannot  retain  the 
legal  title  and  refuse  to  pay  taxes.  It  can  avoid  the 
taxes  by  conceding  the  claim  of  the  government ;  other- 
wise it  must  show  its  faith  in  the  soundness  of  its  title 
by  paying. 

We  adhere  to  our  original  opinion. 

Afjurmed.    Behsabinq  Denied. 


Argued  March  11,  reyersed  Maroli  30,  motion  to  retax  costs  denied 

June  15,  1915. 

DELOVAGE  v.  OLD  OREGON  CREAMERY  CO. . 

(147  Pac.  392;  149  Pac,  317.) 

New  Trial — Gronnda — ^WaiTer  of  Law. 

1.  Under  Section  548,  L.  O.  L.,  providing  that  for  the  purpose 
of  being  reviewed  an  order  setting  aside  a  judgment  and  ffranting 
a  new  trial  shall  be  deemed  a  judgment  or  decree,  the  Circuit  Court 
can  enter  such  order  onlj  when  in  the  trial  of  the  cause  an  error 
was  committed  so  prejudicial  that  the  judgment  rendered  would  be 
reversed  on  appeal. 

Negligence — ^Actions — Qnesttons  for  Jury. 

2.  Negligence  is  a  question  of  fact  to  be  determined  by  the  jury. 

Municipal  CorporatlonB— Um  of  Streets— Aetlons  for  Injiirlea— In- 
stroctlona. 

3.  In  an  action  for  injuries  to  a  pedestrian  on  a  city  street,  who 
was  struck  by  a  wagon,  a  requested  instruction  that  there  was  no 
rule  of  law  which  makes  it  negligence  for  a  person  to  stand  in  the 
street  for  a  moment  when  he  has  taken  proper  precautions  to  look 
for  approaching  vehicles  was  misleading,  as  implying  that  the  plain- 
tiff would  not,  as  a  matter  of  law,  be  negligent  under  such  circam- 
stances,  whereas  it  was  for  the  jury  to  say  whether  or  not  sneh 
acts  were  negligent. 

Trial— Inatmctlona—Applicabllitar  to  l8Bae»— Negligence. 

4.  Where  a  complaint  for  injuries  to  a  pedestrian  on  a  city 
street  made  no  charge  that  defendant's  wagon  was  being  drives 
at  improper  speed,  a  requested  charge,  predicated  in  part  on  a  finding 
of  excessive  speed,  was  properly  refused. 

Trial—XTM  of  Streets— Actlona  for  Injuries— mstmctioiui—Asmiip- 
tion  of  Facta. 

5.  A  requested  instruction  that  a  person  who  sees  no  wagon  ap- 
proaching for  a  sufficient  distance  to  warrant  a  cautious  person  in 
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believing  it  is  safe  to  attempt  a  crossing  has  a  right  to  proceed, 
relying  upon  the  assumption  that  a  warning  would  be  given  of  an 
approaching  vehicle,  is  erroneous  as  assuming  that  it  was  the  duty 
of  a  driver  to  give  a  warning,  which  was  a  question  of  fact  for  the 
jury. 

Trial— Use  of  Streets — ^Requested  Instmctioiui— Modification. 

0.  Where  a  complaint  for  injuries  to  a  pedestrian  on  a  city  street 
did  not  charge,  the  driver  of  the  wagon  with  losing  control  thereof, 
it  was  proper  for  the  trial  court  to  modify  a  requested  instruction  that 
it  was  the  duty  of  travelers  by  vehicles  to  keep  the  same  under  con- 
trol 80  as  not  to  injure  pedestrians  in  the  proper  exercise  of  their 
rights,  so  as  to  charge  that  it  was  the  duty  of  each  to  exercise  rea- 
sonable care  under  the  circumstances. 

ON  MOTION  TO  EETAX  COSTS. 

Costs — Costs  <m  Appeal — ^Expense  of  Transcript. 

7.  One  who  successfully  appeals  from  a  judgment  in  an  action 
at  law  may  not  have  the  expense  of  transcribing  the  testimony  taxed 
as  a  disbursement  in  the  appellate  court. 

Costs — Costs  on  Appeal — Expense  of  Transcript. 

8.  The  rule  that  expenses  incurred  by  an  appellant  in  a  law  case 
in  procuring  a  transcript  must  be  taxed  below  as  costs,  and  cannot 
be  so  taxed  on  appeal,  is  not  changed  because  under  Article  Vn, 
Section  3  of  the  Constitution,  as  amended  in  1910,  ''either  party  may 
have  the  whole  testimony  attached  to  the  bill  of  exceptions,"  thus 
transmitting  the  transcript  to  the  appellate  court  on  appeal. 

From  Multnomah :  Robert  0.  Morrow,  Judge. 
Department  2.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Samuel  Delovage  against  the 
Old  Oregon  Creamery  Company,  a  corporation,  to  re- 
cover damages  for  personal  injuries  said  to  have  been 
sustained  by  the  plaintiff  in  a  collision  with  the  de- 
fendant's wagon.    The  complaint  states,  in  substance, 
that   the    plaintiff   was    walking   along   Washington 
Street  in  Portland,  and  when  he  came  to  the  intersect- 
ing West  Park  Street,  he  looked  around  before  start- 
ing across  the  latter  highway.     Having  proceeded  a 
short  distance,  he  noticed  a  large  truck  coming  from 
the  south,  and  stopped  to  allow  it  to  pass.    The  prin- 
cipally essential  allegation  of  his  first  pleading  here 
jFollows : 
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**  While  he  was  so  standing  and  in  full  view,  the  de- 
fendant, through  its  agent  and  employee,  driving  a 
horse  and  one  of  its  delivery  wagons,  came  down 
Washington  Street  in  said  city  going  east,  and  sud- 
denly turned  from  said  Washington  Street  into  West 
Park,  going  south,  and  with  plaintiff  in  full  view  came 
behind  him  and,  without  regard  to  plaintiff's  rights, 
the  said  defendant  through  its  agents  and  employees 
drove  said  horse  and  delivery  wagon  without  regard 
to  plaintiff's  position  so  carelessly,  negligently  and 
recklessly  and  without  warning  to  the  plaintiff  as  to 
strike  plaintiff,  throwing  him  down  and  dragging  him 
for  a  considerable  distance,  thereby  fracturing  the 
fibula  and  internal  malleolus  of  the  left  leg,  and  also 
producing  a  fracture  of  the  metatarsal  bone  of  the 
right  foot.*' 

The  remainder  of  the  declaration  recounts  his  in- 
juries and  alleges  his  damages.  The  answer  denies 
all  the  statements  of  the  complaint  and  affirmatively 
imputes  to  the  plaintiff  contributory  negligence,  all  of 
which  is  traversed  by  the  reply.  On  the  features  in- 
volved on  this  appeal  the  court  instructed  the  jury  as 
follows : 

**  Pedestrians  and  vehicles  of  all  kinds  have  equal 
rights  on  the  street.  Whatever  the  rule  may  be  in  the 
country,  on  a  paved  street,  in  the  city,  people  have  a 
right  to  cross  and  recross  and  go  along  the  street  with- 
out reference  to  vehicles,  except  that  they  must  exer- 
cise reasonable  care  under  the  circumstances  under 
which  they  move,  and  the  vehicle  must  also  exercise 
reasonable  care  under  the  circumstances  in  which  it 
moves.  The  parties  owe  each  other  reciprocal  duties 
of  reasonable  care  commensurate  with  the  situation, 
and  with  their  respective  ages  and  intelligences. 

**If  this  occurrence  was  a  pure  accident,  that  is,  if 
it  could  not  have  been  avoided,  why  nobody  is  respon- 
sible. If  it  resulted  from  the  negligence  of  the  em- 
ployees of  the  creamery  company,  without  contribu- 
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« 

tory  negligence  on  the  part  of  the  plaintiflf,  then  the 
company  is  liable. 

**  Contributory  negligence,  under  the  law  of  this 
state,  is  an  absolute  defense,  without  reference  to  the 
degree  of  it.  If  Mr.  Delovage  failed  in  any  degree  to 
exercise  reasonable  care  under  the  circumstances 
shown,  and  the  employees  avoided — ^if  Mr.  Delovage 
failed  to  exercise  reasonable  care,  that  ends  it.  *  * 

"(1)  The  failure  of  a  pedestrian  to  look  and  listen 
for  approaching  teams  as  he  passes  over  a  crosswalk 
at  a  junction  of  two  streets  is  not  necessarily  such 
negligence  as  will  prevent  recovery  if  he  is  run  over 
by  a  passing  team.  Notice,  gentlemen,  the  word 
'necessarily'  as  to  the  failure  to  stop  and  look  is  not 
*  necessarily'  negligence.'' 

**(3)  A  pedestrian  has  the  legal  right  to  travel  on 
foot  upon  the  traveled  way,  but  whether  he  acts  with 
reasonable  care  in  leaving  the  sidewalk  or  the  traveled 
way  at  any  time  depends  upon  whether  his  conduct 
under  the  circumstances  conforms  to  that  of  an  ordi- 
nary prudent  person  under  the  circumstances. 

**  (4)  A  pedestrian  has  the  right  to  cross  a  street  at 
any  point,  exercising  reasonable  care  for  his  own 
safety.  So  he  has  a  right  to  cross  a  street  between  its 
regular  crossings,  but  he  is  bound  when  doing  so  to  be 
reasonably  careful. 

**(5)  A  pedestrian  and  travelers  in  wagons  have 
equal  rights  in  the  street,  and  while  the  sidewalk  is  the 
place  for  pedestrians  alone,  yet  they  have  the  right 
also  to  walk  across  or  along  the  street,  and  it  is  the 
dtity  of  both  pedestrian  and  travelers  by  vehicle  to 
recognize  the  right  of  each  to  be  upon  the  street,  and  it 
is  the  duty  of  each  to  exercise  reasonable  care  under 
the  circumstances." 

The  numbered  instructions  were  given  at  the  request 
of  the  plaintiff,  except  that  No.  5  was  modified  as 
hereinafter  stated.  The  court  refused  to  give  the  fol- 
loiiving  instructions  requested  by  the  plaintiff.: 

76  Or.--28 
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'^(2)  There  is  no  rule  of  law  which  makes  it  negli- 
gent for  a  person  to  stand  in  the  street  for  a  few 
moments  when  he  has  taken  proper  precaution  to  look 
for  approaching  vehicles/' 

**(6)  A  person  who  looks  and  sees  no  wagon  ap- 
proaching for  a  suflScient  distance  to  warrant  a  cau- 
tious person  to  believe  that  it  is  safe  to  attempt  to 
cross  a  crossing  has  the  right  to  proceed,  relying  upon 
the  assumption  that  a  warning  would  be  given  of  an 
approaching  vehicle  at  any  excessive  speed,  and  which 
was  not  in  sight  when  he  left  the  sidewalk,  and  the 
absence  of  additional  facts  calling  for  the  exercise  of 
greater  vigilance  cannot  be  said  to  be  negligence,  as  a 
matter  of  law,  if  he  does  not  thereafter  look  in  the 
direction  from  which  danger  happens  to  come." 

The  modification  of  No.  5  consisted  in  striking  out 
these  words,  **And  it  is  the  duty  of  travelers  by 
vehicles  to  keep  the  same  under  control  so  as  not  to 
injure  pedestrians  in  the  proper  exercise  of  their 
rights, ' '  and  substituting  for  them  this  clause,  *  *  And  it 
is  the  duty  of  each  to  exercise  reasonable  care  under 
the  circumstances.''  The  jury  returned  a  verdict  for 
the  defendant,  and  on  motion  of  the  plaintiff  the  court 
set  aside  the  resulting  judgment  and  granted  a  new 
trial,  assigning  as  a  reason  therefor  that  **the  court 
failed  to  give  instructions  2  and  6,  requested  by  plain- 
tiff, and  improperly  modified  instruction  5."  From 
this  order  the  defendant  appealed. 

Reversed  and  Remanded. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  John  C.  ShUlock  and  Mr.  John  J.  Fitzgerald. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Bernstein  <&  Cohen,  with  an  oral  argument  fey 
Mr.  Alex  Bernstein. 
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Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  order  setting  aside  the  judgment  and  order- 
ing a  new  trial  is  appealable:  Section  548,  L.  0.  L. 
The  standard  by  which  the  correctness  of  the  trial 
court's  action  in  such  cases  is  to  be  judged  is  thus  laid 
down  by  Mr.  Justice  Moore  in  L.  C.  Smith  d  Bros. 
Typewnter  Co.  v.  McGeorge,  72  Or.  523  (143  Pac. 
905): 

**  Under  the  provisions  of  this  statute,  the  right  of  a 
Circuit  Court  to  set  aside  a  judgment  and  grant  a  new 
trial  can  be  exercised  only  when  in  the  trial  of  a  cause 
an  error  has  been  committed  which  is  so  prejudicial  to 
the  defeated  party  that  the  judgment  rendered  against 
him  would,  if  allowed  to  remain  in  force,  be  reversed 
on  appeal.  When  the  trial  court,  within  the  time  al- 
lowed, discovers  that  such  a  mistake  of  law  has  been 
made,  it  may,  sui  sponte  or  on  motion,  correct  the  error 
by  setting  aside  the  judgment  and  granting  a  new  trial, 
thereby  avoiding  the  necessity  of  and  the  expense  that 
would  be  incurred  by  an  appeal :  De  Vail  v.  De  Vail,  60 
Or.  493  (118  Pac.  843,  120  Pac.  13,  Ann.  Cas.  1914A, 
409,  40  L.  R.  A.  (N.  S.)  291) ;  Taylor  v.  Taylor,  61  Or. 
257  (121  Pac.  431,  964) ;  Sidlivan  v.  Wakefield,  65  Or. 
528  (133  Pac.  641). '' 

2.  That  negligence  is  a  question  of  fact  to  be  deter- 
mined by  the  jury  is  stated  in  Palmer  v.  P.  Ry.  L.  d 
P.  Co.,  56  Or.  262  (108  Pac.  211) ;  Sidlivan  v.  Wake- 
field,  59  Or.  401  (117  Pac.  311) ;  Kovachoff  v.  St.  Johns 
Lbr.  Co.,  61  Or.  174  (121  Pac.  801). 

3.  It  is  contended  that  error  was  committed  in  the 
refusal  of  plaintiff's  requested  instruction  No.  2.  That 
is  an  adaptation  of  language  used  in  Doyle  v.  Foster, 
128  App.  Div.  281  (112  N.  Y.  Supp.  675),  and  Berler 
V.  Kane,  139  App.  Div.  76  (123  N.  Y.  Supp.  836),  cited 
1)7  the  plaintiff.    In  those  cases  the  trial  court  had 
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proceeded  upon  the  theory  that  as  a  matter  of  law  a 
person  standing  in  a  street  in  the  city  of  New  York 
was  guilty  of  such  contributory  negligence  as  would 
defeat  his  right  to  recover,  and  it  was  about  this  situa- 
tion that  the  courts  used  the  language  substantially 
embodied  in  the  request  of  the  plaintiff  here  under 
consideration.  When  applied  to  the  case  there,  the 
statement  of  the  rule  is  correct ;  but  the  converse  is  not 
true.  We  cannot  say  conclusively  that  under  all  con- 
ditions a  man  is  in  the  exercise  of  due  care  when  he 
uses  his  privilege  of  standing  in  the  street.  Remem- 
bering that  the  question  of  negligence  is  one  of  fact 
for  the  jury,  this  instruction,  if  given,  would  have  been 
misleading  because  it  implies  that  as  a  matter  of  law 
the  plaintiff  would  not  be  negligent  under  the  circum- 
stances if  he  stood  in  the  street  after  having  looked 
for  approaching  vehicles.  A  footman  might  look  out 
into  the  street  and  see  a  runaway  team  coming,  but  it 
would  be  negligent  for  him  to  claim  his  right  to  stand 
in  the  thoroughfare  and  go  out  in  front  of  the  team. 
Yet  the  application  of  the  instruction  asked  by  the 
plaintiff  would  permit  just  such  conduct.  . 

4.  The  vice  of  instruction  No.  6  is  predicated  in  part 
upon  the  hypothesis  that  there  war,  excessive  speed 
involved,  whereas  no  such  charge  is  made  in  the  com- 
plaint; and  hence  in  that  respect  the  instruction  was 
abstract.  It  was  not  framed  according  to  the  issues 
raised  by  the  pleadings.  It  was  properly  refused  in 
the  first  instance. 

5.  Again,  it  is  faulty  in  assuming  as  a  legal  concln- 
sion  that  the  failure  of  the  driver  of  a  vehicle  to  give 
warning  of  its  approach  is  negligence.  This  would 
invade  the  province  of  the  jury.  We  cannot  draw  the 
conclusion  as  a  matter  of  law  that  there  is,  in  all  cases, 
negligence  where  one  fails  to  give  warning  that  his 
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wagon  is  coming.  It  depends  upon  the  circumstances 
of  the  case  and  must  be  left  to  the  consideration  of  the 
jury. 

6.  The  defect  in  plaintiff's  requested  instruction 
No.  5  as  propounded  by  him  is  in  the  use  of  this  lan- 
guage: 

'  *  And  it  is  the  duty  of  travelers  by  vehicles  to  keep 
the  same  under  control  so  as  not  to  injure  pedestrians 
in  the  proper  exercise  of  their  rights. ' ' 

Again  we  note  that  the  defendant  is  not  charged 
with  losing  control  of  its  vehicle,  and  the  court  prop- 
erly struck  out  the  excerpt  quoted,  and  in  lieu  thereof 
added  this: 

*'And  it  is  the  duty  of  each  to  exercise  reasonable 
care  under  the  circumstances. ' ' 

The  language  of  the  request  which  we  have  noted 
would  seem  to  impose  a  duty  on  the  driver  without 
reference  to  the  reciprocal  obligation  of  the  footman. 
The  amendment  cured  the  partiality  of  such  words, 
and  properly  declared  the  rule  applicable  to  such 
cases. 

A  review  of  the  instructions  given  by  the  court  at 
the  trial  convinces  us  that  no  error  was  committed 
therein,  and  that  nothing  contained  in  the  charge 
would  have  worked  out  a  reversal  of  the  judgment  in 
this  court  on  appeal.  Correct  as  the  court  was  in  the 
first  instance,  it  was  wrong  for  it  to  overturn  its  own 
conclusion.  Having  a  case  with  regular  pleadings,  no 
error  being  assigned  upon  the  reception  or  rejection 
of  testimony,  the  jury,  under  proper  instructions 
about  the  law,  rendered  its  verdict  for  the  defendant, 
and  that  constitutes  a  final  determination  of  the  facts 
involved.    A  corresponding  judgment  is  inevitable. 
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The  order  setting  aside  the  first  decision  and  graft- 
ing a  new  trial  will  therefore  be  reversed  and  the 
cause  remanded,  with  instructions  to  the  Circuit  Court 
to  enter  judgment  for  the  defendant  on  the  verdict 

Bevbbsed  and  Remanded. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Bean  and 
Mr.  Justice  Harris  concur. 


Denied  June  15,  1915. 

On  Motion  to  Retax  Costs. 

(149  Pac.  317.) 

Department  2.    Statement  by  Mr.  Justice  Harris. 

An  order  granting  plaintiff's  motion  for  new  trial 
was  reversed  and  remanded  on  defendant's  appeal, 
and  the  defendant  now  moves  to  retax  the  costs. 

Motion  Denied. 

Mr.  John  C.  ShUlock  and  Mr.  John  J.  Fitzgerald,  for 
the  motion. 

Mr.  Alex  Bernstein,  contra. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1,  2.  This  is  a  motion  to  retax  costs.  Having  pre- 
vailed in  this  court,  the  appellant  filed  a  cost  bill,  which 
includes  an  item  of  $50.90  for  the  transcript  of  the  tes- 
timony. The  appeal  was  from  a  judgment  in  an  action 
at  law,  and  a  firmly  established  rule  has  denied  the 
right  of  an  appellant  to  have  the  expense  of  transcrib- 
ing the  testimony  in  an  action  at  law  taxed  as  a  dis- 
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bursement  in  this  court:  Ferguson  v.  Byers,  40  Or. 
468,  477  (67  Pac.  1115,  69  Pac.  32) ;  Allen  v.  Standard 
Boxd  Lumber  Co.,  53  Or.  10, 19  (96  Pac.  1109,  97  Pac. 
555,  98  Pac.  509) ;  Sommer  v.  Compton,  53  Or.  341  (100 
Pac.  289) ;  Boothe  v.  Farmers  d  Traders'  Nat.  Bank, 
53  Or.  576,  588  (98  Pac.  509,  101  Pac.  390) ;  McGee  v. 
Beckley,  54  Or.  250,  254  (102  Pac.  303,  103  Pac.  61) ; 
De  Vail  V.  De  Vail,  57  Or.  146  (109  Pac.  755,  110  Pac. 
705).  It  is  contended  that  the  practice  sanctioned  by 
repeated  decisions  must  of  necessity  be  changed  be- 
cause by  the  terms  of  Article  VII,  Section  3,  of  the 
state  Constitution  as  amended  in  1910,  *' either  party 
may  have  attached  to  the  bill  of  exceptions  the  whole 
testimony. '^  A  decision  of  the  identical  question  pre- 
sented by  this  motion  has  been  made  and  is  now  stare 
decisis.  In  West  v.  McDonald,  64  Or.  203,  209  (128 
Pac.  818),  this  court  said: 

**It  has  been  held  many  times  by  this  court  that  the 
expenses  incurred  by  the  appellant  in  procuring  a 
transcript  of  the  evidence  in  the  Circuit  Court  must 
be  taxed  there,  and  will  not  be  included  in  the  cost  bill 
in  this  court.  *  *  And  the  situation  is  not  changed  by 
the  fact  that  now  the  transcript  of  testimony  in  law 
cases  may  be  transmitted  to  this  court  on  appeal.  The 
appellant,  having  no  opportunity  to  present  his  costs 
to  the  Circuit  Court,  after  a  reversal  of  the  case  and 
the  return  of  the  mandate  to  that  court,  has  an  oppor- 
tunity to  file  his  cost  bill  for  the  costs  incurred  in  that 
court;  and  there  is  no  reason  to  change  the  rule  an- 
nounced in  the  cases  above  cited.'' 

The  motion  to  retax  costs  is  therefore  denied. 

Motion  Dented. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Bean  and 
Mb.  Justice  Burnett  concur. 
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Argued  May  4,  affirmed  May  18,  rehearing  denied  June  15,  1915. 

MORGAN  V.  GRANDE  RONDE  LUMBER  CO.* 

(148  Pac.  1122.) 

Master  and  Servant — "Railroad"  Employees. 

1.  The  word  "railroad"  in  Section  6946,  L.  O.  L.,  making  every 
corporation  operating  a  railroad  liable  for  injuries  sustained  by  em- 
ployees by  the  default  of  coemployees,  includes  a  logging  railroad  used 
exclusively  by  the  owner. 

[As  to  kind  of  railroad  intended  by  rule  abrogating  fellow- 
servant  doctrine  as  to  railroad  employees,  see  note  in  Ann.  Cas. 
1912D,  648.] 

Master  and  Seryant^-Injnry  to  Servant— Brldence. 

2.  Where  a  section -hand  on  a  logging  railroad  was  ordered  to  as- 
sist in  loading  a  train,  and  when  the  loading  was  completed,  the  fore- 
man directed  the  men  to  get  aboard,  the  section-hand  while  on  the 
train,  was  entitled  to  protection  as  such. 

Master  and  Servant— Injury  to  Servaat-^ontrlbntory  Negligence. 

3.  Whether  a  section-hand  on  a  logging  railroad  was  guilty  of 
negligence  in  riding  on  a  logging  train,  by  orders  of  the  foreman,  held, 
for  the  jury. 

Master  and  Servant — ^Injury  to  Servant— Contributory  Negligence. 

4.  Whether  a  section-hand  was  negligent  in  riding  with  his  feet 
hanging  over  the  edge  of  a  flat  car  in  a  logging  train,  in  violation  of 
orders  held,  for  the  jury. 

Master  and  Servant — ^Injury  to  Employee— Contributory  Negligence. 

5.  Whether  an  employee  on  a  logging  train,  running  away  on  a 
down  grade,  was  guilty  of  contributory  negligence  in  jumping  from 
the  train,  held,  under  the  evidence,  for  the  jury. 

Master  and  Servant — Injury  to  Servant — Care  of  Employer. 

6.  An  employer,  maintaining  »  logging  railroad  and  carrying  em- 
ployees to  load  logging  trains,  must  use  reasonable  precautions  to  pro- 
tect them  from  injury. 

Master  and  Servant — Injury  to  Servant — Care  Required  of  Employer. 

7.  Whether  an  employer  maintaining  a  logging  railroad  and  operat- 
ing thereon  logging  trains  was  guilty  of  negligence  in  failing  to  main- 
tain the  track  in  a  reasonably  safe  condition  and  to  furnish  a 
locomotive  properly  equipped,  held,  for  the  jury. 

From  Union :  John  W.  Knowles,  Judge. 


*A8  to  applicability  to  private  railroad  of  statutes  abrogating  the 
fellow-servant  rule  as  to  railroads,  see  notes  in  15  L.  R.  A.  (N.  S.)  479 
and  45  L.  R.  A.  (N.  S.)  841. 

As  to  whether  street  or  interurban  railways  are  within  the  mean- 
ing of  statutes  abrogating  the  fellow-servant  rule  as  to  railroads, 
see  note  in  17  L.  R.  A.   (N.   S.)   117.  Repobisr. 


i 
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In  Banc.     Statement  by  Mb.  Justice  McBride. 

This  is  an  action  by  Peter  Morgan  against  the 
Grande  Ronde  Lumber  Company,  a  corporation,  to 
recover  for  personal  injuries.  The  testimony  on  be- 
half of  plaintiff  shows  the  following  facts :  Defendant, 
at  the  times  mentioned  in  the  complaint,  operated  a 
sawmill  at  Perry,  Oregon,  and  in  connection  therewith 
operated  a  railroad  from  a  point  near  Hilgard,  Oregon, 
to  a  point  in  the  Blue  Mountains  about  15  miles  dis- 
tant. About  10  miles  out  from  Hilgard  was  located 
one  of  its  logging  camps.  The  defendant  used  this 
railroad  for  the  purpose  of  hauling  logs  from  the 
mountains  to  Hilgard,  and  thence  over  the  Oregon- 
Washington  Railroad  &  Navigation  tracks  to  Perry. 
Plaintiff  was  employed  by  defendant  as  a  section-hand 
upon  its  railroad.  In  performing  the  work  plaintiff 
rode  upon  defendant's  cars,  sometimes  as  a  matter  of 
necessity  in  carrying  on  the  work,  sometimes  as  a  mat- 
ter of  convenience,  but  at  all  times  with  the  knowledge 
and  permission  of  defendant.  On  the  8th  day  of  June, 
1913,  defendant  sent  a  train,  consisting  of  an  engine 
and  two  flat  cars,  over  a  part  of  its  track  about  six  miles 
long,  from  its  camp  in  the  mountains,  to  where  was 
piled  some  ties  and  a  small  house,  all  of  which  were  to 
be  loaded  upon  the  train.  Plaintiff,  as  a  section-hand, 
rode  upon  that  train  and  helped  load  the  ties.  There 
had  not  been  a  train  over  this  track  since  about  the 
10th  of  January,  1913.  There  had  been  no  inspection 
of  this  track  prior  to  this  train  going  over  it.  Plain- 
tiff's testimony  is  to  the  effect  that  grass  had  grown 
quite  high  over  this  track.  Defendant,  by  its  wit- 
nesses, denied  this  fact.  It  further  appeared  that  the 
engine  which  took  this  train  over  this  track  was  sanded 
the  night  before  at  Perry;  that  the  only  place  where 
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the  company  kept  sand  for  its  engines  was  at  Perry. 
After  the  ties  and  house  were  loaded  upon  the  cars, 
the  foreman  in  charge  of  the  train  shouted,  *'A11 
aboard/'  and  all  but  two  of  the  men  got  on  the  cars. 
It  further  appears  in  the  testimony  that  the  engineer 
in  charge  of  the  train  was  not  the  regular  man  on  the 
run,  but  was  regularly  a  brakeman  or  a  conductor,  and 
handled  the  engine  in  switching,  having  often  taken  it 
over  the  track  where  the  accident  occurred.  He  had 
handled  it  for  several  years,  but  no  other  engines. 
The  grade  upon  this  road  at  the  place  of  plaintiff's 
injury  was  about  5  per  cent,  and  there  were  places  on 
the  road  where  the  grade  was  much  greater.  After 
the  men  had  boarded  the  train,  the  foreman  gave  the 
sign  for  starting  out.  The  engineer  started  the  train 
and  went  about  five  or  six  car-lengths,  when  he  lost 
control  and  shouted  to  the  foreman  to  jump  off,  and 
the  foreman  shouted,  **Jump  off,''  and  the  men  began 
to  jump  off.  Plaintiff  jumped,  and,  in  some  manner 
unknown  to  himself,  was  thrown  beneath  the  cars  and 
had  both  legs  crushed,  so  that  one  had  to  be  amputated 
about  seven  inches  below  the  knee,  and  the  other  foot 
was  taken  off.  There  was  a  verdict  and  judgment  for 
plaintiff,  from  which  defendant  appeals. 

Affirmed.     Rehearing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  H.  Finn. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  Cochran  d  Eberhard. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  As  a  preliminary  question  in  this  case  it  is  urged 
by  defendant  that  the  term  ** railroad,"  used  in  Sec- 
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tion  6946,  L.  0.  L.,  does  not  apply  to  logging  roads 
used  exclusively  for  the  purposes  of  the  owner  and  not 
possessing  the  attributes  of  common  carriers.  The 
case  was  tried  by  plaintiff  upon  the  theory  that  it  was 
one  within  this  statute,  which  to  a  great  extent  elimin- 
ates the  defense  of  assumption  of  risk,  and  imposes 
other  duties  upon  the  employer  beyond  those  existing 
at  common  law.  The  section  referred  to  reads  as  fol- 
lows: 

**  Every  corporation  operating  a  railroad  in  this 
state,  whether  such  corporation  be  created  under  the 
laws  of  this  State,  or  otherwise,  shall  be  liable  in  dam- 
ages for  any  and  all  injury  sustained  by  any  employee 
of  such  corporation  as  follows :  When  such  injury  re- 
sults from  the  wrongful  act,  neglect,  or  default  of  an 
agent  or  officer  of  such  corporation,  superior  to  the  em- 
ployee injured,  or  of  a  person  employed  by  such  cor- 
poration having  the  right  to  control  or  direct  the  ser- 
vices of  such  employee  injured,  or  the  services  of  the 
employee  by  whom  he  is  injured;  and  also  when  such 
injury  results  from  the  wrongful  act,  neglect,  or  de- 
fault of  a  coemployee  engaged  in  another  department 
of  labor  from  that  of  the  employee  injured,  or  of  a 
coemployee  on  another  train  of  cars,  or  of  a  coem- 
ployee who  has  charge  of  any  switch,  signal  point,  or 
locomotive  engine,  or  who  is  charged  with  dispatching 
trains  or  transmitting  telegraphic  or  telephonic  orders. 
Knowledge  by  an  employee  injured  of  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways, 
appliances^  or  structures  of  such  corporation  shall  not 
of  itself  be  a  bar  to  recovery  for  any  injury  or  death 
caused  thereby.  When  death,  whether  instantaneous, 
or  otherwise,  results  from  an  injury  to  any  employee 
of  such  corporation  received  as  aforesaid,  the  personal 
representative  of  such  employee  shall  have  a  right  of 
action  therefor  against  such  corporation,  and  may  re- 
cover damages  in  respect  thereof.  Any  contract  or 
agreement,  express  or  implied,  made  by  any  such  em- 
ployee to  waive  the  benefit  of  this  section,  or  any  part 
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thereof,  shall  he  null  and  void,  and  this  section  shall 
not  be  construed  to  deprive  any  such  employee,  or  his 
personal  representative,  of  any  right  or  remedy  to 
which  he  is  now  entitled  under  the  laws  of  this  state. ' ' 

It  will  be  seen  that  the  statute  in  its  terms  is  broad 
enough  to  include  all  railroads.  Its  evident  object  is 
to  protect  employees  from  the  dangers  incident  to 
the  operation  of  locomotives  and  trains;  and  this 
danger  is  even  greater  upon  logging  railroads  than 
upon  those  which  are  used  as  common  carriers,  so 
that  there  would  seem  no  good  reason  to  make  a  dis- 
tinction  by  construction  where  the  law  has  made  none 
by  its  language.  This  view  is  supported  by  the  great 
weight  of  authority:  Keystone  Mills  v.  Chambers 
(Tex.  Civ.  App.),  118  S.  W.  178;  HemphUl  v.  Biick 
Creek  Lumber  Co.,  141  N.  C.  487  (54  S.  E.  420) ;  Lod- 
wick  Lumber  Co.  v.  Taylor,  39  Tex.  Civ.  App.  302, 
87  S.  W.  358 ;  Carter  v.  Coharie  Lumber  Co.,  160  N.  C. 
8  (75  S.  E.  1074) ;  Mace  v.  Boedker,  127  Iowa,  721  (104 
N.  W.  475) ;  Kline  v.  Minn.  Bridge  Co.,  93  Minn.  63 
(100  N.  W.  681) ;  Cunningham  <&  Co.  v.  Neal,  101  Tex. 
338  (107  S.  W.  539, 15  L.  R.  A.  (N.  S.)  479). 

2.  It  is  next  contended  that  the  plaintiff  was  not  in- 
jured while  in  the  employ  of  the  company,  but  that, 
his  day's  work  having  been  completed  when  the  cars 
were  loaded,  his  duty  to  his  employer  and  the  em- 
ployer's duty  to  him  ceased,  and  that  if  he  elected  to 
ride  home  on  the  car  instead  of  walking  he  did  so 
at  his  own  risk.  This  contention  is  not  borne  out  by 
the  facts.  The  testimony  shows  that  plaintiff  was 
regularly  employed  by  the  defendant  at  a  wage  of 
$2.25  a  day,  and  had  been  so  employed  for  several 
months;  that  he  was  a  section-hand  and  was  ordered 
to  go  out  upon  the  train  to  assist  in  loading  it  with  ties 
which  were  piled  at  the  end  of  the  track  several  miles 
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away  in  the  mountains;  that  the  track  had  not  been 
uSed  for  several  months,  and  was  in  such  condition 
that  it  had  to  be  repaired  at  one  or  two  places  to 
render  it  passable;  that  when  the  loading  was  com- 
pleted the  foreman  directed  the  men  to  get  aboard,  and 
the  plaintiff  and  all  the  others  but  two  did  so.    There 
is  nothing  to  indicate  that  his  employment  had  ceased 
when  the  ties  were  loaded.    He  was  under  pay  and  in 
the  employment  of  the  company  when  he  went  out  to 
his  work,  and  was  still  under  pay  and  in  its  employ- 
ment  when  he  got  on  the  car  to  return.    It  is  true  he 
might  have  walked  through  the  woods,  and  as  events 
proved  it  would  have  been  better  for  him  to  have  done 
so,  but  it  would  have  been  an  unusual  and  extraordi- 
nary act  under  the  circumstances.    Two  out  of  the  18 
men  who  composed  the  crew  did  in  fact  walk  home, 
but  they  were  probably  familiar  with  the  dangers  of 
the  road,  while  the  testimony  shows  that  plaintiff  had 
not  been  over  that  portion  of  it  before  the  day  of  the 
accident. 

Several  assignments  of  error  are  made  in  the  brief, 
all  relating  to  the  contributory  negligence  of  plaintiff. 
They  may  be  grouped  as  follows:  (1)  That  he  was 
negligent  in  riding  upon  the  car  instead  of  walking 
home:  (2)  that  he  was  negligent  in  riding  with  his 
feet  hanging  over  the  edge  of  the  flat  car;  (3)  that  he 
was  negligent  in  not  remaining^  on  the  car  instead  of 
jumping  off. 

3.  To  the  first  objection  it  may  be  answered  that  it 
was  a  matter  for  the  jury  to  determine  whether  he 
knew  or  appreciated  the  danger  to  which  he  was  ex- 
posed, and  voluntarily  assumed  it  when  he  obeyed  the 
directions  of  the  foreman  and  went  upon  the  car ;  and 
upon  that  circumstance  they  have,  by  their  verdict, 
found  in  favor  of  the  plaintiff.    To  a  common  laborer. 


446  MoBGAN  t;.  Grande  Bonde  Lumber  Co.      [76  Or. 

unfamiliar  with  the  operation  of  a  locomotive  or  with 
railroad  operation  of  any  kind,  a  danger  which  would 
be  obvious  to  a  skilled  engineer  might  not  be  apparent, 
and  he  had  a  right  to  assume  that  the  company  had 
furnished  a  locomotive  sufficiently  equipped  and  with 
power  enough  to  prevent  its  running  away  upon  the 
heavy  grades  known  to  exist  upon  this  portion  of  the 
road,  and  with  an  engineer  possessing  sufficient  knowl- 
edge and  caution  to  see  that  the  equipment  was  kept 
in  order  and  properly  used.  There  was  a  question 
as  to  the  competency  of  the  engineer,  and  also  a  ques- 
tion as  to  whether  there  was  a  sufficient  amount  of 
sand  in  the  sand  boxes  and  dome;  and  the  jury  had 
a  right  to  find,  and  probably  did  find,  that  plaintiff's 
theory  that  the  running  away  of  the  train  was  caused 
by  the  failure  to  apply  sand  enough  to  overcome  the 
slippery  condition  of  the  rails  was  correct. 

4.  As  to  the  second  suggestion  that  the  plaintiff  was 
negligent  in  assuming  the  position  which  he  did  upon 
the  car,  it  is  clear  that  this  was  purely  a  question  of 
fact  for  the  jury.  The  foreman  testifies  that  he  had 
ordered  all  the  employees  not  to  ride  in  this  manner. 
The  plaintiff  denies  that  any  such  direction  or  caution 
was  ever  given  him,  and  it  was  a  question  for  the  jury 
as  to  which  witness  was  to  be  believed.  But  conceding* 
that  the  direction  had  been  given,  the  jury  were  the 
final  judges  as  to  whether  plaintiff's  disobedience  of 
the  order  contributed  in  any  way  to  his  injury. 

5.  The  suggestion  that  plaintiff  was  negligent  in 
jumping  was  for  the  jury.  The  foreman  jumped  and 
ordered  the  men  to  jump,  and  all  including  the  engineer 
did  jump  except  two.  The  general  judgment  seems 
to  have  been  that  it  was  safer  to  jump  than  to  stay  on 
the  train  and  take  chances  in  the  inevitable  smash-up. 
Plaintiff  found  himself  in  a  position  of  sudden  and  ixn- 
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minent  peril,  where  it  was  necessary  for  him  to  choose 
between  two  dangerous  courses  of  action,  and  it  was 
for  the  jury  to  say  whether  he  acted  with  ordinary 
prudence  under  the  circumstances :  Kleiber  v.  People's 
R,  Co.,  107  Mo.  240  (17  S.  W.  946, 14  L.  R  A.  613,  and 
cases  there  cited). 

6,  7.  There  was  evidence  of  defendant's  negligence 
suflBcient  to  justify  the  verdict  of  the  jury.  It  is  true 
that  much  of  the  evidence  of  plaintiff's  witnesses  was 
contradicted  by  the  defendant ;  but  where  there  is  any 
substantial  testimony  to  justify  a  verdict,  and  a  verdict 
is  rendered  in  accordance  with  it,  we  must  assume 
such  testimony  to  be  true.  Therefore  we  must  as- 
sume that  the  track  where  the  accident  happened  was 
overgrown  with  grass,  which,  when  mashed  down  upon 
the  track,  caused  it  to  become  slippery ;  that  there  was 
a  deficiency  of  sand  so  that  sufficient  traction  could 
not  be  obtained  to  hold  the  train  and  prevent  its  run- 
ning wild.  It  was  the  duty  of  defendant  to  furnish 
plaintiff  a  reasonably  safe  place  to  work,  which  in- 
cludes a  reasonably  safe  track  and  locomotive  properly 
supplied  and  equipped  while  going  to  and  returning 
from  the  place  where  the  actual  physical  labor  was 
to  be  performed.  Defendant  had  a  right  to  require 
its  employees  to  walk  to  and  from  their  labors — ^it  was 
"all  in  the  day's  work" — ^but  when  for  its  own  con- 
venience, or  theirs,  or  both,  it  undertook  to  carry  them, 
it  should  have  used  reasonable  precautions  to  protect 
them  from  injury,  and  what  is  a  reasonable  precaution 
is  to  be  judged  by  all  the  circumstances,  and  is  a  ques- 
tion of  fact  for  the  jury.  Of  course,  nobody  could 
expect  the  same  elaborate  care  upon  a  logging  road, 
which  is  temporary  in  its  character,  as  upon  a  road 
largely  used  for  commercial  purposes;  but  such  pre- 
cautions as  furnishing  competent  engineers,  removing 
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obvious  dangers  from  the  vicinity  of  the  rails,  seeing 
that  sand,  which  is  so  necessary  when  negotiating 
heavy  grades,  is  supplied  in  sufficient  quantities,  are 
duties  which  cannot  be  disregarded  even  when  the 
structure  is  only  temporary.  There  was  evidence 
tending  to  show  that  the  defendant  was  derelict  in 
some,  if  not  all,  of  these  respects ;  and,  while  it  might 
not  satisfy  every  member  of  the  court  if  they  were 
sitting  as  triers  of  the  facts,  it  did  satisfy  the  jury; 
nor  is  it  weak  when  the  whole  circumstances  are  con- 
sidered. According  to  defendant 's  testimony  the  loco- 
motive was  all  right,  the  brakes  were  all  right,  the  en- 
gineer was  competent,  there  was  plenty  of  sand,  and 
the  track  was  free  of  weeds ;  and  yet  before  the  train 
had  gone  a  hundred  feet  it  got  beyond  control  and 
ran  away,  and  the  only  reason  or  excuse  offered  is 
that  there  had  been  a  shower  of  a  few  minutes*  dura- 
tion which  had  made  the  track  slippery.  Jurors  are 
likely,  under  these  circumstances,  to  conclude  that  the 
reason  given  is  not  adequate  to  account  for  the  ac- 
cident, and  to  decide  that  the  plaintiff's  theory  of  an 
overgrown  track,  lack  of  sand,  and  an  inexperienced 
engineer  more  reasonably  accounts  for  its  occurrence. 

By  reason  of  the  statute  the  doctrine  of  assumption 
of  risk  is  not  in  this  case,  and  a  discussion  of  that 
subject  is  unnecessary. 

Taken  as  a  whole,  the  charge  of  the  court  was  ex- 
ceedingly fair  to  the  defendant,  and  fully  and  correctly 
stated  the  law.  Finding  no  material  error,  the  judg- 
ment is  affirmed.      Affirmed.    Bbheabing  Densu). 
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Argued  July  13,  reversed  July  27,  1915. 

THIELKE  V.  ALBEE.* 

(150  Pac.  854.) 

Municipal  OorporatLona — ^Initiative  and  Bef erendun  Powers — Constl- 
tntional  ProvlfiionB. 

1.  Section  la,  Article  IV,  Constitution,  reserving  to  the  voters 
of  every  municipality  the  initiative  and  referendum  powers  aS  to 
all  municipal  legislation,  and  Article  XL,  Section  2,  granting  to  the 
voters  of  every  city  power  to  enact  a  municipal  charter  subject  to 
the  Constitutioif  and  criminal  laws,  the  common  council  of  the  city 
may  not  initiate  an  ordinance  and  submit  it  to  a  vote  of  the  people 
as  an  initiative  measure  without  first  passing  it. 

From  Multnomah :  Calvin  XJ.  Gantbnbbin,  Judge. 

In  Baiic.     Statement  by  Mb.  Justice  McBBmE. 

This  is  a  suit  by  A.  A.  Thielke,  George  R.  Barker 
and  W.  J.  Christenson  against  H.  B.  Albee,  Mayor  of 
the  City  of  Portland,  to  enjoin  the  defendant  from  en- 
forcing the  provisions  of  an  ordinance  of  the  City  of 
Portland,  commonly  called  the  '* jitney  ordinance." 
The  complaint  states  that  plaintiffs  are  each  the 
owners  and  operators  of  automobiles  carrying  passen- 
gers for  hire,  and  alleges  facts  sufficient  to  bring  them 
within  the  terms  of  the  alleged  ordinances  and  contains 
among  others,  the  following  averments : 

*  *  That  on  April  2d,  the  city  council  of  the  said  City 
of  Portland  passed  an  ordinance,  entitled  'An  or- 
dinance, licensing  and  regulating  motor  busses  oper- 
ated within  the  City  of  Portland,'  which  ordinance  is 
in  the  exact  words  and  figures,  and  is  to  all  intents 
and  purposes,  the  same  identical  otdinance  as  the  one 
hereinafter  set  out  and  annexed  to  this  complaint  and 
marked  'Exhibit  A';  that  immediately  after  said  city 
council  passed   said   ordinance  on  April   2,  1915,  the 

^FoT  authorities  dealing  with  initiative  and  referendum,  see  notes 
in  11  L.  R.  A.  (N.  S.)  1002;  33  L.  B.  A.  (N.  S.)  960;  50  L.  R.  A. 
<K.    S.)    196.  Repoktkb. 
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plaintiffs,  with  other  citizens  of  said  city,  demanded  a 
referendnm  vote  thereon,  and  filed  with  the  auditor 
of  said  city,  on  or  about  May  2, 1915,  a  petition  of  legal 
voters,  asking  for  such  referendum ;  that  said  petition 
contained  over  10  per  cent  of  the  total  registered  voters 
of  said  city,  and  was  in  all  respects  sufficient,  and  the 
referendum  was  thereupon  automatically  ordered  for 
the  regular  city  election  to  be  held  in  said  city  the  first 
Monday  in  June,  1917,  it  being  required  that  said  ref- 
erendum be  ordered  at  least  60  days  before  the  elec- 
tion at  which  it  was  submitted,  and  it  being  also  requi- 
site under  the  state  law  that  60  days'  notice  be  given 
to  the  voters  in  order  that  they  might  qualify  them- 
selves intelligently  to  vote  upon  any  measure   sub- 
mitted to  them  under  the  referendum  clause  of  the  Ore- 
gon system  of  direct  legislation;  that  upon  the  refer- 
endum being  invoked  as  aforesaid,  the  jurisdiction 
of  the  said  city  council  over  said  ordinance  was  wholly 
ended;  that  said  city  council,  in  defiance  of  law,  and 
desiring  to  evade  the  law,  and  to  force  said  ordinance 
to  a  vote  at  the  election  on  June  7,  1915,  did,  on  May 
12,  1915,  unlawfully,  and  under  the  forms  of  council- 
manic  procedure,  assume  to  repeal  said  ordinance  upon 
which  the  referendum  had  been  so  ordered;  that  said 
council,  finding  that  a  charter  provision  stood  in  the 
way  of  its  passing  its  said  alleged  ordinance  of  re- 
peal on  May  12,  1915,  because  no  ordinance,  except  an 
emergency  ordinance,  could  be  passed  on  the  day  of 
its  introduction,  did  willfully,  designedly,  unlawfully 
and  with  purpose  to  evade  the  law  of  the  State  of  Ore- 
gon, attach  to  its  said  alleged  ordinance  repealing  the 
ordinance  first  aforementioned  a  so-called  emergency 
clause,  the  emergency  assigned  being  that  the  *  health 
and  safety  of  the  community'  demanded  its  repeal; 
that  said  council  thereupon,  and  at  its  same  sitting 
on  said  12th  day  of  May,  1915,  and  in  pursuance  of  its 
aforesaid  unlawful  design  to  force  said  ordinance  to 
a  vote  at  the  city  election  on  June  7,  1915,  did  order 
the  same  identical  ordinance  referred  to  a  vote  of  the 
people  at  said  June  7,  1915,  election;  that  said  action 
of  said  city  council  of  May  12,  1915,  assuming  to 
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peal  the  ordinance  first  aforementioned,  upon  which  the 
referendum  had  been  ordered  for  June,  1917,  was  ille- 
gal and  void  for  the  reasons  stated,  and  that  the  ac- 
tion of  said  city  council,  which  immediately  followed, 
in  ordering  the  same  ordinance  submitted  to  a  vote  of 
the  people  for  June  7,  1915,  was  preinature  and  void 
for  the  reasons  stated,  and  for  the  reason  that  the 
council  had  lost  all  jurisdiction  over  said  ordinance.*' 

•The  complaint  contained  other  averments  alleging 
unreasonable  and  confiscatory  provisions  of  the  or- 
dinance which  it  is  not  necessary  to  consider  here. 
There  was  a  general  demurrer  to  the  complaint,  which 
being  sustained,  plaintifiFs  appeal.  Bevebsed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  A.  W.  Lafferty,  Mr.  R.  L.  Merrick  and  Mr.  D.  E. 
Powers,  with  an  oral  argument  by  Mr.  Lafferty. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Walter  P.  La  Roche,  City  Attorney,  and 
Mr.  H.  M.  Tondinson,  Deputy  City  Attorney. 

There  was  a  brief  filed  by  Messrs.  Stapleton  &  Con- 
ley,  amid  curiae. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

1.  From  the  allegations  of  the  complaint  it  appears 
that  the  original  ordinance  passed  by  the  council  was 
repealed,  and  that  the  same  ordinance,  after  being  re- 
pealed, and  therefore  dead  for  any  purpose,  was  sub- 
mitted to  the  people  by  the  council  as  an  initiative 
measure.  For  the  purposes  of  the  demurrer  said  al- 
legations must  be  taken  as  true.  Conceding  that  the 
council  had  a  right  to  repeal  the  ordinance  after  it 
had  been  referred,  and  that  it  had  the  right  to  pass  an- 
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other  ordinance  identical  in  terms  with  the  one  re- 
pealed and  to  submit  it  to  a  vote  at  the  election  next 
ensuing,  we  are  of  the  opinion  that  it  went  beyond  its 
powers  in  submitting  to  a  vote  of  the  electorate  an 
ordinance  not  passed  by  it.  Article  IV  of  the  Con- 
stitution, as  amended  in  1902,  provides  that  the  people 
reserve  unto  themselves  the  power  to  propose  laws 
and  amendments  to  the  Constitution  and  to  enact  or 
reject  the  same  at  the  polls  independently  of  the  leg- 
islative assembly,  and  prescribes  the  procedure  by 
which  these  powers  may  be  exercised,  but  nowhere 
does  it  grant  to  the  legislature  any  power  to  initiate 
laws,  except  constitutional  amendments,  and  submit 
such  laws  to  the  vote  of  the  people,  without  itself  first 
enacting  them  in  the  form  of  laws.  Constitutional 
amendment  of  Section  la  of  Article  IV,  adopted  in 
1906,  extends  this  right  to  municipalities  in  the  follow- 
ing language : 

**The  initiative  and  referendum  powers  reserved  to 
the  people  by  this  Constitution  are  hereby  further  re- 
served to  the  legal  voters  of  every  municipality  and 
district,  as  to  all  local,  special,  and  municipal  legisla- 
tion, of  every  character,  in  or  for  their  respective  mu- 
nicipalities and  districts.  The  manner  of  exercising 
said  powers  shall  be  prescribed  by  general  laws,  ex- 
cept that  cities  and  towns  may  provide  for  the  manner 
of  exercising  the  initiative  and  referendum  powers  as 
to  their  municipal  legislation.  Not  more  than  10  per 
cent  of  the  legal  voters  may  be  required  to  order  the 
referendum  nor  more  than  15  per  cent  to  propose  any 
measure,  by  the  initiative,  in  any  city  or  town.*' 

Article  XI,  Section  2,  of  the  Constitution,  as  amended 
in  1906,  provides: 

'  *  The  legal  voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and   amend  their  municipal 
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'»harter,  subject  to  the  Constitution  and  criminal  laws 
of  the  State  of  Oregon/* 

In  none  of  these  provisions  is  there  conferred  power 
upon  the  legislature  to  initiate  a  law,  or  upon  the  city 
council  to  initiate  an  ordinance;  and  we  are  cited  to 
no  provision  of  the  state  statute  or  charter  of  Port- 
land which  confers  this  right.  The  ordinance,  with 
one  or  two  exceptions  which  could  well  be  eliminated, 
without  holding  the  whole  void,  seems  to  be  fair  and 
reasonable,  and  the  need  of  such  regulation  is,  no 
doubt,  imperative;  but  upon  the  showing  made  in  the 
complaint  there  was  no  authority  in  the  council  to  sub- 
mit it  as  an  initiative  measure. 

•  The  order  of  the  Circuit  Court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  the  Circuit 
Court  to  permit  an  answer  to  be  filed  within  such  time 
as  it  may  deem  reasonable.  Bevebsed. 


Argaed  May  4,  affirmed  May  25,  rehearing  denied  June  15,  1915. 

WAGNER  V.  WALLOWA  COUNTY.* 

(148  Pac.   1140.) 

JDeedB — Condition  Sabseqaent — Effect — Statutes. 

1.  Under  Sections  7102,  7103,  L.  O.  L.,  providing  that  a  deed 
ot  real  estate  shall  pass  all  the  estate  of  the  grantor,  unless  the 
intent  to  pass  a  less  estate  shall  appear  by  express  terms,  or  be 
neeessanly  implied,  where  plaintiff  deeded  land  to  a  county,  the 
deed  reeiting  "that  this  conveyance  is  made  and  accepted  on  condi- 
tion that  certain  described  real  estate  is  to  be  used  for  a  site  for  a 
high  school,  and  for  no  other  purpose,  and,  if  not  so  used  for  such 

*A8  to  condition  in  deed  that  land  is  to  be  used  for  a  specified 
eharitable,  public  or  quasi-public  use,  see  note  in  19  L.  B.  A.  262. 

Upon  the  subject  of  transferability  of  a  right  of  entry  for  con- 
dition broken  in  a  deed,  see  note  in  60  L.  R.  A.  750;  and  as  to  the 
elfeet  of  a  conveyance  prior  to  a  re-entry,  see  note  in  60  L.  B.  A. 
754.  Reporter. 
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purpose,  title  shall  revert  to  the  irrantors/'  the  conveyance  was  of 
s  fee-simple  estate,  subject  to  defeasance  by  the  happening  of  a 
condition  subsequent,  and  not  a  conveyance  of  a  base  or  determinable 
fee. 

[As  to   conditions  subsequent  in  deeds,  see  note  in  31   Am. 
St.  Bep.  46.] 

Deeds— Ejectment— Blgbt   of   Actlonr— BreadL   of  Conditioii    Snbso- 
qnent. 

2.  Where  a  grantor  of  an  estate  in  land  in  fee  simple,  subject 
to  defeasance  on  the  happening  of  a  condition  subsequent,  conveyed 
to  a  third  person  before  the  happening  of  the  condition,  the  con- 
veyance passed  no  right  of  re-entry. 

Deeds — Condition    Sabseqnent — ^WaiTer   of   Breach— Deed   to   Third 
Party. 

3.  Where  the  grantor  of  land  to  a  county  for  school  purposes, 
subject  to  the  condition  that  title  should  revert  to  him  upon  failure 
to  use  for  such  purposes,  conveyed,  before  the  happening  of  such 
condition,  to  a  third  person,  such  conveyance,  although  inoperative 
to  give  such  third  person  a  right  of  entry  for  breach  of  condition, 
nevertheless  operated  as  a  waiver  of  the  condition  by  the  grantor, 
preventing  his  ever  asserting  a  right  of  entry  against  the  grantee 
county  for  breach  of  condition. 

Estoppel— What  Constitutes— Bight  of  Entry. 

4.  When  a  grantor  of  land  subject  to  a  defeasance  for  condition 
broken  conveys  any  interest  to  a  third  person  before  such  breach, 
he  is  thereafter  estopped  to  assert  a  right  of  entry. 

[As  to  when  and  at  whose  instance  a  deed  may  be  avoided 
for  breach  of  condition  subsequent,  see  note  in  44  Am.  Dec.  743.] 

Estoppel — Assignment    of   Bight   of   Be-«ntary— Persons   for    Wliom 

Available^-Prlvlty. 

5.  In  an  action  in  ejectment  by  an  original  grantor,  to  recover 
for  an  alleged  breach  of  condition  subsequent,  from  the  original 
grantee,  lands  conveyed  on  fee  condition,  the  fact  that  such  grantor 
had,  subsequent  to  his  deed  and  prior  to  any  alleged  breach,  con- 
veyed the  lands  to  another  is  available  as  a  defense  against  such 
grantor;  there  being  such  a  privity  of  estate  in  the  land  as  to  give 
effect  to  the  subsequent  deed  to  a  stranger. 

From  Wallowa:  Gustav  Anderson,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Burnei?t. 

This  is  an  action  of  ejectment  in  the  usual  Code 
form,  wherein  A.  M.  Wagner  is  plaintiff  and  Wallo^wa 
County,  Oregon,  is  defendant,  to  recover  the  posses- 
sion of  certain  realty  in  Wallowa  County,  The  de- 
fendant denies  all  the  allegations  of  the  complaint. 
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except  its  own  corporate  entity.  It  pleads  that  it  alone 
is  the  owner  in  fee  simple  and  in  possession  of  the 
property.    Another  defense  is  thns  stated  : 

"That  plaintiff  ought  not  to  be  allowed  to  maintain 
this  action,  for  that  on  or  about  the  7th  day  of  Sep- 
tember, 1906,  this  plaintiff  and  his  then  wife,  Isabelle 
C.  Wagner,  for  a  valuable  consideration,  duly  made, 
#  executed  and  delivered  to  this  defendant  a  certain  in- 
strument in  writing,  purporting  to  be  a  warranty  deed, 
a  copy  of  which  warranty  deed  is  hereto  attached  and 
marked  'Exhibit  A,'  and  by  this  reference  made  a 
part  hereof.     That  in  and  by  the  provisions  of  said 
deed  the  real  property  described  in  plaintiff's  com- 
plaint was  bargained,  sold  and  conveyed  unto  this  de- 
fendant.    That  said  deed  further  contained  the  fol- 
lowing conditions  subsequent,  immediately  after  the 
description  of  the  land,  to  wit:  'For  the  purpose  of  a 
site,  or  part  of  a  site,  for  a  county  high  school  and 
buildings  connected  therewith;  and  it  is  understood 
that  this  conveyance  is  made  and  accepted  on  condi- 
tion that  said  described  real  estate  is  to  be  used  for  a 
site,  or  a  portion  of  a  site,  for  a  county  high  school 
and  buildings  connected  therewith  and  for  no  other 
purpose;  and,  if  not  so  used  for  such  purpose,  the 
title  to  said  real  estate  shall  revert  back  to  the  gran- 
tors herein.  *    That  thereafter,  and  on  or  about  the  19th 
day  of  October,  1912,  while  defendant  was  in  posses- 
sion and  lawfully  seised  of  the  said  real  property,  and 
at  a  time  when  said  condition  aforesaid  was  duly  and 
fully  performed,  and  prior  to  any  alleged  breach  of 
said  condition  on  the  part  of  defendant,  this  plaintiff 
and  his  said  wife  did,  for  a  valuable  consideration, 
make,  execute  and  deliver  to  school  district  No.  21  of 
"Wallowa  County,  Oregon,  a  municipal  corporation,  a 
certain  written  instrument,  purporting  to  be  a  war- 
ranty deed,  a  copy  of  which  said  warranty  deed  is 
hereto  attached  and  marked  *  Exhibit  B,'  and  by  this 
reference  made  a  part  hereof.     That  by  reason  of  the 
said  deed  of  plaintiff,  so  made,  executed,  and  delivered 
to  said  school  district  No.  21,  said  condition  so  named 
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in  said  deed  from  said  plaintiff  and  wife  to  this  de- 
fendant was  fully  and  wholly  discharged,  and  said 
plaintiff  became  thereby  and  is  estopped  from  claim- 
ing any  right,  title  or  interest  to  said  land  imder  and 
by  virtue  of  said  condition.  *' 

The  case  was  tried  upon  an  agreed  statement  of 
facts,  from  which  it  appears  that  under  the  act  of  the 
legislative  assembly  of  this  state  of  February  26, » 
1901,  entitled  "An  act  to  authorize  the  organization 
and  maintenance  of  district  and  county  high  schools 
in  this  state,''  it  was  determined  by  the  people  of  Wal- 
lowa County  to  establish  a  high  school.  After  con- 
sidering certain  propositions  from  several  towns,  the 
County  Court  concluded  to  locate  the  institution  at 
Enterprise,  and  accepted  from  the  plaintiff  and  his 
wife  a  deed  to  the  premises  in  dispute,  in  these  words : 

**Kjiow  all  men  by  these  presents,  that  we,  Alonzo 
M.  Wagner  and  Isabelle   C.  Wagner  (husband    and 
wife),  in  consideration  of  the  sum  of  one  dollar,  to 
us  paid  by  Wallowa  County,  Oregon,  do  hereby  remise, 
release  and  forever  quitclaim  unto  the  said  Wallowa 
County,  Oregon,  and  to  its  successors  and  assigns,  all 
our  right,  title  and  interest  in  and  to  the  following  de- 
scribed parcel  of  real  estate,  situate  in  said  county  of 
Wallowa,  State  of  Oregon,  to  wit:  All  of  block  num- 
bered one  (1)  of  Wagner's  Addition  to  the  town- of 
Enterprise,  as  shown  by  the  plat  of  said  addition  on 
record  in  the  office  of  the  county  clerk  of  said  county, 
for  the  purpose  of  a  site,  or  part  of  a  site,  for  a  county 
high  school,  and  buildings  connected  therewith;  and 
it  is  understood  that  this  conveyance  is  made  and  ac- 
cepted on  condition  that  said  described  real  estate  is 
to  be  used  for  a  site  or  portion  of  a  site  for  a  county 
high  school,  and  buildings  connected  therewith,  and 
for  no  other  purpose;  and  if  not  so  used  for  such  pur- 
pose, the  title  to  said  real  estate  shall  revert  to  the 
grantors  herein.    To  have  and  to  hold  the  same,  to- 
gether with  all  and  singular  the  hereditaments   and 
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appurtenances  thereunto  belonging  or  in  any  wise  aj)- 
pertaining  to  the  said  Wallowa  County,  Oregon,  and 
to  its  successors  and  assigns  forever,  for  the  purposes 
above  mentioned.  In  witness  whereof,  we  have  here- 
unto set  our  hands  and  seals  this  7th  day  of  September, 
1906. 


**Alonzo  M.   Wagnbb. 

**ISABELLB  C.  WaGNEB. 


Seal. 
Seal. 


>? 


This  instrument  was  duly  executed,  acknowledged 
and  recorded.     During  the   spring  and   summer   of 
1907  the  county  erected  a  building  on  the  premises  for 
high  school  purposes,  furnished  the  same  all  at  a  total 
cost  of  about  $25,000,  and  thereafter  maintained  a 
county  high  school  therein  up  to  and  including  June 
1,  1913.    It  further  appears  that,  upon  the  initiative 
petition  of  certain  voters  of  Wallowa  County,  a  bill 
was  proposed  at  the  general  election  of  November, 
1912,  for  a  local  law  to  abolish  and   discontinue  the 
county  high  school  of  Wallowa  County,  and  forbid- 
ding the  expenditure  of  public  money  in  its  support  af- 
ter the  current  taxes  levied  for  that  purpose  had  been 
exhausted.    This  bill  was  adopted  as  a  law  at  the  gen- 
eral election  of  November  5,  1912,  and  was  proclaimed 
as  such  by  the  executive  of  the  state  later  in  the  same 
month.    In  October,  1912,  prior  to  the  election  and 
before  any  default  in  the  maintenance  of  the  school 
on   the  premises  had  been  committed,   the   plaintiff 
and  his  wife  made,  executed  and  delivered  to  school 
district  No.  21  of  Wallowa  County  the  following  deed : 

*'Know  all  men  by  these  presents,  that  Alonzo  M. 
Wagner  and  Isabelle  C.  Wagner,  his  wife,  of  Enter- 
prise, county  of  Wallowa,  State  of  Oregon,  in  con- 
sideration of  one  dollar  and  other  valuable  considera- 
tionsy  to  them  paid  by  school  district  No.  twenty-one 
(21),  of  Wallowa  County,  State  of  Oregon,  have  bar- 
gained and  sold  and  by  these  presents  do  grant,  sell 
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and  convey  unto  said  school  district  No.   twenty-one 
(21),  its  successors   and  assigns,   all  the  following 
bounded  and  described  real  property,  situate  in  the 
county  of  Wallowa,  and  State  of  Oregon,  to  wit:  All 
of  block  No.  one  (1)  of  Wagner's  Addition  to  the  town 
of  Enterprise,  as  shown  by  the  plat  of  said  addition 
on  record  in  the  office  of  the  county  clerk  of  said  county 
and  state,  together  with  the  tenements,  hereditaments 
and  appurtenances  thereto  belonging  or  in  any  wise 
appertaining,  and  also  all  the  right,  title  and  interest 
of  the  grantors  therein  or  thereto,  and  to  every  part 
thereof,  subject   to  the   present  estate   and  interest 
therein  of  Wallowa  County,  Oregon,  heretofore  created 
and  conveyed  to  said  county  by  deed  of  these  grantors 
dated  September  7,  1906,  and  recorded  at  page  71  of 
volume  0  of  the  Records  of  Deeds  of  said  county.     This 
conveyance  is  made  by  the  grantors  and  accepted  by 
the  grantee  upon  the  express  condition  that,  upon  the 
termination  of  the  estate  of  Wallowa  County  therein, 
the  said  described  real  property  shall  be  used  for  dis- 
trict high  school  purposes  under  the  laws  of  the  State 
of  Oregon,  by  said  school  district  No.  twenty-one  (21), 
and  its  successors,  and  should  the  same  cease  to  be 
used  as  such  district  high  school,  except  during  tem- 
porary vacations,  then  said  real  property  shall  revert 
to  and  become  the  property  of  the  grantors  herein, 
their  heirs  and   assigns.    To   have  and   to  hold   the 
above-described  and  granted  premises  unto  the  said 
school  district  No.  twenty-one  (21)  and  its  successors, 
forever,  subject  to  the  oonditions  hereinbefore   ex- 
pressed.   And  the  said  grantors,  Alonzo  M.  Wagner 
and  Isabelle  C.  Wagner,  above  named,  do  covenant  to 
and  with  the  said  school  district  No.  twenty-one  (21) 
and   its  successors  that,  while  the  conditions  of   this 
deed  are  complied  with,  they  will  and  their  heirs,  ex- 
ecutors and  administrators,  shall  warrant  and  defend 
the  above-granted  premises,  and  every  part  and  parcel 
thereof,  to   said  grantee  and  its   successors  forever, 
against  the  acts  and  deeds  of  said  grantors  subsequent 
to  the  date  of  this  deed,  and  all  persons  claiming  by, 
from,  through  or  under  the  said  grantors  by  virtue 
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of  any  conveyance  executed  after  this  date  by  the 
grantors,  their  heirs,  executors  or  administrators.  In 
witness  whereof  we,  the  grantors  above  named,  here- 
unto set  our  hands  and  seals  this  19th  day  of  October, 
1912. 

"Alonzo  M.  Wagneb.      [Seal.] 
*  *  Is  a  BELLE  C.  Wagneb.         [  Seal.  ]  *  * 

This  document  was  also  duly  executed,  acknowl- 
edged, and  recorded.     The  funds  raised  for  its  sup- 
port having  been  fully  expended,  the  school  was  closed 
June  1,  1913,  since  which  time  the  defendant  county 
has  not  maintained   such  an  institution  of  learning. 
Other  statements  of  fact  are  made  in  the  stipulation, 
but  the  foregoing  are  deemed  sufficient  for  the  deci- 
sion of  the  case.    After  hearing  the  argument  of  coun- 
sel on  the  agreed  statement  of  facts  and  the  pleadings, 
•     the  Circuit  Court  rendered  judgment  in  favor  of  the 
defendant  to  the  effect  that  it  was  the  owner  in  fee 
simple  and  entitled  to  the  possession  of  the  realty,  and 
that  it  should  recover  costs  and  disbursements  from 
the  plaintiff.    He  has  appealed. 

Apfibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Daniel  W.  SJieahan. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  d  Eberhard,  Mr.  Arthur  W.  Schaupp, 
Mr.  Wallace  G.  Trill  and  Mr.  Orlando  M.  Corkins,  Dis- 
trict Attorney,  with  oral  arguments  by  Mr.  Schaupp 
and  Mr.  Colon  R.  Eberhard. 

Mr.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

A  cognate  question  was  before  us  in  School  District 
No.  21  of  Wallowa  County  v.  Wallowa  County,  71  Or. 
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337  (142  Pac.  320).  in  which  it  was  decided  that  the 
conveyance  from  the  plaintiff  here  to  the  school  dis- 
trict, prior  to  any  breach  of  the  condition  of  the  deed 
under  which  this  defendant  claims,  was  inoperative 
to  confer  title  upon  the  grantee  therein  because  the 
grantor  had  no  estate  at  the  time  which  he  could  con- 
vey. In  the  instant  case  the  plaintiff  proceeds  upon 
the  theory  that  his  conveyance  to  the  school  district 
was  void,  and  hence  should  be  disregarded.  This  pos- 
tulate is  fallacious  in  a  certain  sense.  The  holding 
in  the  school  district  case  was  to  the  effect  that  upon 
the  authority  of  Seeck  v.  Jakel,  71  Or.  35  (141  Pac. 
211,  L.  B.  A.  1915A,  679),  ejectment  is  the  proper 
remedy  to  be  employed  by  the  grantor  of  real  prop- 
erty to  recover  the  same  for  breach  of  a  condition 
subsequent.     The  opinion  goes  on  to  state : 

*'This  remedy,  however,  does  not  inure  to  the  one 
to  whom  the  grantor  in  the  original  deed  may  after- 
ward attempt  to  convey  the  premises  either  before  or 
after  breach  of  the  condition.    The  reason  is  that  by 
the  first  conveyance  the  whole  estate  went  out  of  the 
grantor  therein.    He  had  nothing  left  to  convey.     True 
enough,  there  was  a  possibility  that  some  time  the 
title  might  return  to  him;  but  until  it  does,  through 
his  assertion  of  his  right  arising  from  the  breach  and 
his  actual  recovery  of  the  land,  there  is  nothing  upon 
which  his  conveyance  to  a  stranger  can  operate.     Be- 
cause the  grantor  may  waive  his  right  to  insist  that 
the  condition  subsequent  has  been  broken,  his  chose 
in  action  in  the  premises  is  classed  as  a  personal  privi- 
lege to  be  asserted  only  by  himself  or  his  heirs.     It  is 
not  assignable,  and,  until  he  actually  recovers  the  land 
as  upon  breach  of  the  condition,  his  deed  confers  no 
right  upon  his  subsequent  grantee  *' — citing  authorities. 

The  effect  of  that  decision  must  be  limited  to  ^what 
was  decided,  namely,  that,  for  want  of  an  estate  to 
convey,  the  so-called  grantor  could  not  pass  title  to 


June,  1915.]     Waqneb  v.  Walix)wa  County.  461 

the  property  by  the  instrument  in  question  there.  It 
was  not  stated  that  the  paper  was  utterly  void  for  all 
purposes  whatever,  and  hence  entirely  negligible.  As 
we  shall  hereinafter  show,  it  may  operate  for  another 
purpose. 

1.  Counsel  for  the  plaintiff  contends  with  consum- 
mate skill  in  argument  that  the  estate  held  by  the  de- 
fendant county  under  the  deed  to  it  from  the  plaintiff 
was  subject  to  a  conditional  limitation,  constituting 
a  base,  qualified,  or  determinable  fee,  and  not  merely 
an  estate  upon  condition  subsequent.  The  defendant 
joins  issue  on  this  contention  and  maintains  precisely 
the  opposite  conclusion.  The  controversy  is  focused 
upon  this  language  appearing  in  the  deed  under  which 
the  defendant  claims : 

**And  it  is  understood  that  this  conveyance  is  made 
and  accepted  on  condition  that  said  described  real  es- 
tate is  to  be  used  for  a  site  or  portion  of  a  site  for  a 
county  high  school,  and  buildings  connected  therewith, 
and  for  no  other  purpose ;  and,  if  not  so  used  for  such 
purpose,  the  title  to  said  real  estate  shall  revert  to  the 
grantors  herein." 

In  Blanchard  v.  Detroit,  Lansing  d  Lake  Michigan 
R.  R.  Co.,  31  Mich.  43  (18  Am.  Eep.  142),  it  is  said  by 
Mr.  Chief  Justice  Graves  : 

*  *  An  estate  upon  condition  is  one  which  has  a  quali- 
fication annexed,  by  which,  on  the  happening  of  a  par- 
ticular event,  it  may  be  created,  enlarged,  or  destroyed. 
If  set  forth,  the  condition  is  express ;  and  if  it  allows 
the  estate  to  vest,  and  then  to  be  defeated  in  conse- 
quence of  nonobservance  of  the  requirement,  it  is  a 
condition  subsequent'' — citing  authorities. 

In  Austin  v.  Cambridgeport  Parish,  21  Pick.  (Mass.) 
215,  the  plaintiff  had  conveyed  to  the  defendant's 
grantor — 
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"for  the  use  and  support  of  the  first  and  all  succeed- 
ing ministers,  who  shall  be  legally  settled  by  a  parish 
or  religious  society  to  preach  in  the  meeting-house  built 
by  the  corporation  aforesaid,  and  all  other  meeting- 
houses which  shall  hereafter  be  built  on  the  site  where 
the  meeting-house  aforesaid  stands." 

The  deed  contained  also  this  clause : 

**  Provided  always,  and  this  grant  is  on  this  express 
condition,  that  the  premises  aforesaid  shall  forever 
henceforth  be  held  by  said  corporation,  or  their  assigns, 
for  the  use,  benefit  and  support  of  the  first  and  all  suc- 
ceeding ministers,  who  shall  be  settled  by  a  parish  or 
religious  society,  to  preach  in  the  meeting-house  afore- 
said, and  all  other  meeting-houses  which  shall  here- 
after be  built  on  the  site  where  the  meeting-house  afore- 
said stands,  and  for  no  other  purpose  whatever.  And 
in  default  of  the  appropriation  of  the  rents  and  profits 
thereof  to  that  purpose,  this  deed  shall  be  void,  and  the 
premises  aforesaid  shall  be  and  remain  in  the  grantors, 
and  their  heirs,  as  though  this  conveyance  had  never 
been  executed." 

Construing  this  clause  of  the  deed,  the  court  there 
said: 

"The  terms  used  in  this  deed  are  those  indicating, 
in  the  most  direct  and  unequivocal  manner,  that  the 
grantees  were  to  take  an  estate  upon  condition  subse- 
quent." 

Fall  Creek  Township  v.  Shumcm,  55  Ind.  App.  232 
(103  N.  E.  677),  was  a  case  depending  upon  the  con- 
veyance of  land  "containing  about  one- fourth  of  an 
acre,  so  long  as  the  same  is  used  for  school  purposes." 
The  court  thus  treated  the  question : 

"It  is  stated  in  Washburn  on  Eeal  Property  that  the 
distinction  between  a  condition  subsequent  and  a  con- 
veyance with  a  limitation  upon  the  title  is  technical, 
but  clear.  An  example  may  be  given  by  changing 
somewhat  the  language  of  the  deed  in  controversy.    If 
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the  original  grantor  had  stated  in  terms  that  the  land 
was  conveyed  to  the  township  to  be  used  for  jchool 
purposes,  it  would  have  been  a  condition  subsequent, 
and,  in  order  to  divest  the  township  of  title,  there  must 
have  been  a  re-entry  of  the  original  grantor  or  his 
heirs.  But  the  language  in  this  deed,  *  so  long  as  the 
same  is  used  for  school  purposes,'  divests  the  title  ipso 
fiicto  upon  the  happening  of  that  event,  and  appellee 
in  this  case,  holding  the  legal  title  by  conveyances  from 
his  grantors,  is  entitled  to  recover.*' 

In  Pepin  County  v.  Prindle,  61  Wis.  301  (21  N.  W. 
254),  the  deed  of  the  land  in  question  was  given  to  the 
county  by  the  defendant  *'upon  the  express  condition 
and  term  that  the  said  county  of  Pepin  erect  thereon 
within  five  years  a   courthouse   for  the  use  of   said 
county  and  shall  keep  and  maintain  the  same  thereon 
for  the  space  of  ten  years  upon  the  express  condition. ' ' 
This  was  held  to  be  a  condition  subsequent.    The  fore- 
going are  authorities  cited  by  the  plaintiff.    He  urges 
that  the  language  of  the  deed  makes  the  estate  one 
upon  conditional  limitation  operating  to  vest  in  the 
defendant   something   less  than  a   fee-simple    estate 
-which  automatically  terminates  at  the  time  a  certain 
thing  happens.    Most  of  the  authorities  which  he  cites, 
however,  depend  upon  the  particular  language  used 
passing  the  property  until  an  event  happens,  or  as 
long  as  a  use  is  maintained,  or  some  such  language. 
Such  precedents  are  these:   Board  of  Chosen  Free- 
holders V.  Buck,  79  N.  J.  Eq.  472  (82  Atl.  418),  where 
the  grant  was  for  the  purpose  of  building  thereon  pub- 
lic offices  to  hold  so  long  as  thus  used  and  no  longer; 
ZJniversdlist  Society  v.  Boland,  155  Mass.  171  (29  N.  E. 
*  524,  15  L.  E.  A.  231),  where  the  conveyance  was  to 
have  and  to  hold  so  long  as  devoted  to  certain  tenets 
of  religious  faith,  otherwise  to  cease  and  vest  in  cer- 
tain individuals;  Aumiller  v.  Dash,  51  Wash.  520  (99 
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Pac.  583),  where  the  conveyance  was  for  use  as  a  road 
and  way  for  irrigation  while  so  used  and  no  longer. 
There  are  cases,  indeed,  which  hold  that  language  sim- 
ilar to  that  employed  in  the  case  at  bar  amounts  to  a 
conditional  limitation  and  not  a  condition  subsequent; 
but  the  touchstone  is  found  in  the  determination  of 
whether  the  estate  passed  out  of  the  grantor  to  be  re- 
turned upon  the  happening  of  certain  events  or  whether 
but  part  of  the  estate  was  separated  from  the  owner. 
In  the  former  instance  the  result  is  a  condition  sub- 
sequent, requiring  some  aflSrmative  act  of  the  grantor 
or  those  who  represent  him  as  heirs  for  the  purpose 
of  regaining  the  estate.  In  the  latter,  where  less  than 
the  fee  simple  has  gone  from  the  grantor,  it  is  de- 
nominated an  estate  upon  conditional  limitation,  and 
contains  within  itself  the  elements  of  its  own  dissolu- 
tion, so  that  it  returns  spontaneously  to  the  grantor 
upon  the  happening  of  the  event.  Under  a  condition 
subsequent  there  remains  in  the  grantor  no  estate  what- 
ever, but  only  a  chose  in  action  which  is  personal  to 
himself  and  cannot  be  granted  to  another. 
Section  7102,  L.  0.  L.,  says : 

**A  deed  of  quitclaim  and  release,  of  the  form  in 
common  use,  shall  be  suflScient  to  pass  all  the  estate 
which  the  grantor  could  lawfully  convey  by  a  deed  of 
bargain  and  sale." 

Section  7103,  L.  0.  L.,  states : 

''The  .term  'heirs,'  or  other  words  of  inheritance^ 
shall  not  be  necessary  to  create  or  convey  an  estate 
in  fee  simple;  and  any  conveyance  of  any  real  estate 
hereafter  executed  shall  pass  all  the  estate  of  the  gran- 
tor, unless  the  intent  to  pass  a  less  estate  shall  appear ' 
by  express  terms,  or  be  necessarily  implied  in  the 
terms  of  the  grant/' 
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It  is  declared  in  the  condition  of  the  deed  that  *  *  this 
conveyance  is  made  and  accepted  on  condition' ';  that 
is  to  say,  the  whole  title  of  the  grantor  has  passed 
from  him  and  has  been  accepted  by  the  grantee.  Noth- 
ing is  reserved.  Under  these  sections  of  our  Code 
already  quoted,  the  language  used  operates  to  pass 
all  the  estate  of  the  grantor,  unless  the  intent  to  pass 
a  less  estate  shall  appear  by  express  terms  or  neces- 
sarily be  implied  by  the  terms  of  the  grant.  He,  him- 
self, used  the  words  *'the  conveyance  is  made."  It 
does  not  necessarily  follow  that,  because  a  condition 
is  appended,  there  passed  less  than  all  the  estate  which 
he  had.  The  language  of  Mr.  Chief  Justice  Graves  in 
Blanchard  v.  Detroit,  Lansing  S  Lake  Michigan  R,  R. 
Co.,  31  Mich.  43  (18  Am.  Rep.  142),  is  peculiarly  ap- 
plicable to  the  instant  case : 

**  Where,  however,  the  terms  are  distinctly  and 
plainly  terms  of  condition,  where  the  whole  provision 
precisely  satisfies  the  requirements  of  the  definition, 
and  where  the  transaction  has  nothing  in  its  nature  to 
create  any  incongruity,  there  is  no  room  for  refine- 
ment, and  no  ground  for  refusing  to  assign  to  the  sub- 
ject its  predetermined  legal  character.  In  such  a  case 
the  law  attaches  to  the  act  and  ascribes  to  it  a  definite 
significance,  and  the  parties  cannot  be  heard  to  say, 
where  there  is  no  imposition,  no  fraud,  no  mistake, 
that  although  they  deliberately  make  a  condition,  and 
nothing  but  a  condition,  they  yet  meant  that  it  should 
be  exactly  as  a  covenant.*' 

So  here  it  was  competent  for  the  grantor  to  employ 
either  a  condition  or  a  limitation  to  effectuate  his  de- 
sign. The  granting  clause,  taken  alone,  operates  to 
oonvey  a  fee-simple  title.  In  the  very  words  of  the 
conveyance  it  passes  ''all  our  right,  title  and  interest 
in  and  to  the  following  described  parcel  of  real  estate. '' 
Xndeed,  such  must  have  been  the  contemplation  of  the 
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parties,  for  the  instrument  in  question  provides  that 
^*the  title  to  said  real  estate  shall  revert  to  the  gran- 
tors herein''  upon  condition  broken.  If  it  had  not 
passed  from  them,  it  could  not  well  revert  to  them.  As 
part  of  the  conveyance,  however,  the  grantor  appended 
what  he  denominated  a  condition,  and  we  cannot  im- 
part to  his  words  a  different  signification.  He  chose 
to  annex  a  condition  and  not  a  limitation;  hence,  we 
must  respect  his  choice  and  hold  that  the  clause  in 
question  is  a  condition  subsequent. 

2.  Conceding  without  deciding  that  the  failure  to 
maintain  a  county  high  school  in  the  building  which 
it  had  erected  upon  the  premises,  compelled  though  it 
was  by  the  exercise  of  legislative  authority,  already 
mentioned,  constituted  a  breach  of  the  condition,  it  re- 
mains to  consider  the  effect  to  be  given  to  the  deed 
from  the  plaintiff  to  the  school  district.  As  held  in 
School  District  No.  21  of  Wallowa  County  v.  Wallowa 
County,  71  Or.  337  (142  Pac.  320)^ this  instrument  did 
not  operate  to  convey  anything  to  the  grantee  named 
because  the  grantor  had  then  no  estate  which  he  could 
convey,  especially  as  there  had  been  no  breach  of  the 
condition.  On  this  point  the  rule  is  thus  laid  down 
in  Section  207,  Tiedeman,  Eeal  Property  (3  ed.) : 

'  *  Conditions  are  reserved  only  to  the  grantor  and  his 
heirs.  They  cannot  be  reserved  for  the  benefit  of  third 
persons.  As  a  general  rule,  therefore,  only  the 
grantor  and  his  heirs  have  a  right  to  enter  upon  con- 
dition broken,  and  they  lose  their  rights  if  they  should 
convey  away  the  reversion  in  them.  The  right  of  entry 
is  not  an  estate,  not  even  a  possibility,  of  reverter ;  it 
is  simply  a  chose  in  action. '* 

Almost  identical  language  is  used  in  1  Tiffany, 
The  Modem  Law  of  Real  Property,  Section  75  of  which 
says: 
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**The  right  to  take  advantage  of  a  condition  subse- 
quent belongs,  at  common  law,  exclusively  to  the 
grantor  or  lessor  and  his  heirs,  and  he  cannot  reserve 
such  right  to  others,  even  by  express  stipulation.  Nor 
can  the  right  to  enforce  a  forfeiture,  or,  as  it  is  usually 
called,  the  right  of  re-entry,  be,  at  conamon  law,  as- 
signed or  transferred  by  the  gr^antor  to  a  third  person 
before  entry  for  the  breach ;  this  being  in  conformity 
with  the  common-law  rule  that  'nothing  in  action,  en- 
try, or  re-entry  can  be  granted  over.'  These  restric- 
tions as  to  the  persons  able  to  take  advantage  of  a 
breach  and  the  inability  to  assign  the  right  have  been 
generally  recognized  in  this  country,  and  not  only  will 
an  attempted  assignment  of  the  right  of  re-entry  be 
void,  but  it  will  have  the  effect  of  destroying  the  gran- 
tor's  right  to  enforce  the  condition,  which  is  thereafter 
in  effect  nonexistent/* 

We  find  this  statement  in  2  Beeves,  Eeal  Property, 
Section  721 : 

**An  express  condition  (or  condition  in  deed)  can- 
not be  validity  reserved,  at  conmaon  law,  to  anyone  ex- 
cept the  grantor  and  his  heirs ;  and  neither  it  nor  any 
right  to  enforce  a  forfeiture  for  its  infraction  can  or- 
dinarily be  assigned,  or  even  devised  away,  unless  the 
authority  so  to  deal  with  it  has  been  created  by  stat- 
ute. Being  incident  to  a  particular  estate,  as  if,  for 
example,  an  estate  for  years  or  life  were  granted  away 
on  condition  by  the  owner  of  the  fee,  if  the  latter  at- 
tempted to  assign  his  reversion  and  the  right  to  enter 
for  a  breach,  the  condition  was  thereby  destroyed  en- 
tirely, for  the  assignor  could  not  enforce  it  because  he 
had  parted  with  it,  and  yet  the  assignee  acquired  noth- 
ing in  it  that  he  could  enforce,  because  it  was  not  as- 
signable. ' ' 

Substantially  the  same  language  is  used  in  Section 
954  of  2  Washburn,  Beal  Property  (6  ed.).  Indeed, 
the  text- Writers  are  in  unison  on  this  point:  Beren- 
broick  v.  St.  Luke'^  Hospital,  23  App.  Div.  339  (48 
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N.  Y.  Supp.  363) ;  Board  of  Education  v.  Baker,  124 
Tenn.  39  (134  S.  W.  863) ;  Hooper  v.  Cummings,  45 
Me.  359 ;  Vnderhill  v.  Saratoga  <&  Wash.  R.  R.  Co.,  20 
Barb.  (N.  Y.)  455;  Tinkham  v.  Erie  Ry.  Co.,  53  Barb. 
(N.  Y.)  393;  Rice  v.  Boston  etc.  R.  Co.,  12  Allen 
(Mass.),  141 ;  Attorney  General  v.  Merrimack  Mfg.  Co., 
14  Gray  (Mass.),  586, 

3,  4.  The  effect  of  the  deed  from  the  plaintiff  to  the 
school  district  Was  a  renunciation  by  the  plaintiff  of 
his  potential  future  right  to  re-enter  the  land  for  con- 
dition broken.  It  was  the  same  as  though  he  had  said 
to  the  school  district : 

*'I  do  not  care  to  enforce  a  possible  forfeiture  at 
any  time.  I  wash  my  hands  of  the  whole  transaction ; 
but,  if  you  are  able  to  recover  the  land,  you  have  my 
permission. '  * 

As  we  have  seen  under  the  authorities,  the  plaintiff 
had  nothing  at  the  time  which  he  could  convey,  be- 
cause the  estate  had  passed  from  him  entirely,  and 
there  had  been  no  breach  of  the  condition  upon  which 
he  could  re-enter;  and  while  in  the  aspect  of  affirma- 
tively conveying  an  estate  he  accomplished  nothing, 
yet  as  the  waiver  of  the  condition  for  once  and  all 
it  has  the  effect  to  prevent  his  ever  asserting  a  right 
of  entry. 

5.  It  is  urged  that  only  parties  and  privies  are  bound 
by  an  estoppel,  but  in  this  instance  there  is  a  privity 
of  estate  in  the  land  which  will  give  effect  to  the  school 
district  deed  in  favor  of  the  defendant  here  as  an  ob- 
stacle to  prevent  the  grantor  from  enforcing  the  con- 
dition subsequent  which  he  has  already  waived.  We 
do  not  find  it  necessary  to  consider  whether  the  legis- 
lative action  mentioned  would  operate  to  destroy  the 
condition  or  whether  the  use  by  the  county  of  the  prem- 
ises for  the  four  years  would  satisfy  the  condition  of 
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the  deed,  in  the  absence  of  any  language  therein  com- 
pelling the  defendant  to  maintain  such  a  school  there. 
As  stated,  the  defendant  expended  $25,000  of  the  pub- 
lic funds  in  establishing  the  county  high  school,  and 
without  its  fault,  but  in  obedience  to  the  mandate  of 
the  people  in  their  legislative  capacity,  it  suspended 
its  support  of  the  school.  These  circumstances  pre- 
sent a  suitable  case  for  the  application  of  the  rule  of 
strict  construction  of  a  condition  which  would  work 
out  a  forfeiture,  and  the  courts  should  hesitate  long 
and  apply  the  law  strictly  where  the  result  would  be 
to  take  $25,000  worth  of  property  paid  for  by  public 
fimds  and  bestow  it  upon  any  individual  for  an  alleged 
breach  of  condition.  Something  was  said  at  the  ar- 
gument about  what  the  plaintiff  would  do  with  the 
property  if  he  regained  the  title  as  a  result  of  this  liti- 
gation; but  we  cannot  give  heed  to  such  a  statement. 
It  is  outside  the  record,  and  we  must  decide  the  case 
as  it  is  laid  in  the  pleadings.  Moreover,  as  we  have 
seen,  he  waived  this  right  personal  to  himself  and  at- 
tempted to  bestow  it  upon  another.  Failing  to  thus 
work  out  his  purpose,  he  attempts  to  resume  what  he 
has  laid  down  and  to  enforce  a  harsh  forfeiture.  Hav- 
ing once  waived  it,  he  can  never  take  it  up  again. 

The  conclusion  is  that  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 

Affibmed.    Beheabino  Denied. 
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In  ee  SNEDDON. 

(149  Pac.  527.) 

I&Bane  Persorm— Qwanltaimhlp— Adjndlcatlon  of  Sanity—Effect— Stat 
nte. 

1.  Section  3,  page  680,  Laws  of  1913,  provides  that  the  connty 
judge  of  anj  eounty,  upon  being  notified  in  writing  that  any  per- 
son, by  reason  of  insanity,  is  unsafe  to  be  at  large,  or  is  suffering 
from  exposure  or  neglect,  shall  cause  such  person  to  be  committed 
to  a  hospital  for  the  insane  upon  a  determination  of  his  insanity 
by  the  county  judge  and  a  physician.  Section  1319,  L.  O.  L.,  pro- 
vides that  the  several  County  Courts  shall  have  power  to  appoint 
guardians  for  the  estates  of  insane  persons,  idiots  and  all  who  are 
incapable  of  conducting  their  own  affairs.  Section  1342  defines  an 
"insane  person"  as  including  every  idiot,  person  not  of  sound  mind, 
lunatic,  and  distracted  person.  PetiHoner  was  committed  to  a  hos- 
pital for  the  insane  under  Section  3,  page  680,  Laws  of  1913. 
Guardians  were  appointed  for  his  estate,  and  after  his  discharge 
from  such  hospital  as  improved  he  was  recommitted  thereto.  From 
the  recommittal  order  of  the  County  Court  he  appealed  to  the  Circuit 
Court,  where  an  inquest  before  a  jury  resulted  in  his  discharge  as 
sane,  and  thereupon  he  petitioned  for  the  removal  of  his  guardians. 
Held  that,  since  Section  1342,  L.  O.  L.,  distinguishes  between  lunatics 
and  persons  of  unsound  mind,  the  mere  fact  that  an  incompetent 
has  been  released  from  an  asylum  to  which  he  was  committed  as  a 
lunatic,  or  unsafe  to  be  at  large,  is  no  reason  why  he  should  be  re* 
lieved  of  guardianship  as  a  person  of  unsound  mind  incapable  of 
conducting  his  own  affairs,  except  upon  express  averment  and  ade- 
quate proof  that  he  is  able  to  conduct  his  own  affairs,  the  absence 
of  which  from  the  petition  and  evidence  in  the  instant  case  was 
fatal  to  the  award  of  relief  sought. 

[As  to  adjudication  of  insanity  as  showing  want  of  capacity 
to  execute  contracts,  make  wills,  and  the  likoi  see  note  in  140 
Am.  St.  Rep.  346.] 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.  Statement  by  Mb.  Chiep  Justice 
Moore. 

This  was  an  application  to  the  County  Court  of  Coos 
County,  Oregon,  for  the  removal  of  guardians  and  to 
require  them  to  account.  The  facts  are  that  on  'July 
14,  1913,  the  petitioner,  Charles  Sneddon,  then  about 
72  years  old,  was  adjudged  by  that  court  to  be  of  un- 
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sonnd  mind,  and  thereupon  he  was  incarcerated  in  the 
state  hospital  for  the  insane.  Ellen  Sneddon,  his  wife, 
John  B.  Sneddon,  a  son,  and  Hannah  Bees,  a  daughter, 
were  appointed  by  that  court  guardians  of  his  estate 
and  qualified  for  the  trust  The  petitioner  was  soon 
released  from  the  asylum  ''as  improved,"  but  was 
again  apprehended,  charged  with  insanity,  and  such 
proceedings  were  had  that  on  December  30,  1913,  he 
was  by  that  court  ordered  to  be  recommitted.  From 
such  order  he  appealed  to  the  Circuit  Court  of  the 
State  of  Oregon  for  that  county,  where,  a  jury  having 
been  called,  the  inquest  resulted  in  his  discharge- 
Thereupon  he  made  the  application  first  hereinbefore 
mentioned,  and  based  on  authenticated  records  of  the 
verdict  of  the  jury  and  the  decree  rendered  in  accord- 
ance therewith,  the  County  Court  granted  the  prayer 
of  the  petition.  An  appeal  from  such  order  was  taken 
by  the  guardians  to  the  Circuit  Court,  where,  at  the 
hearing  of  the  cause,  findings  of  fact  and  of  law  were 
made,  and,  predicated  thereon,  the  determination  of 
the  County  Court  was  reversed.  From  the  latter  de- 
cree the  petitioner  appeals  to  this  court.    Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Dwight  E.  Hodge  and  Mr,  Wm.  T.  Stoll^  with  an 
oral  argument  by  Mr.  Hodge. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Harry.  G.  Hoy  and  Mr.  I.  N.  Miller,  with  an  oral 
argument  by  Mr.  Hoy. 

Opinion  by  Mb.  Chief  Justice  Moore. 

Section  3  of  Chapter  342,  Laws  Or.  1913,  reads: 

"The  county  judge  of  any  county  in  this  state,  upon 
being  notified  in  writing  that  any  person  by  reason  of 
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insanity  is  unsafe  to  be  at  large  or  is  suffering  from 
exposure  or  neglect,  shall  cause  such  person  to  be 
brought  before  him  at  such  time  and  place  as  he  may 
direct,  and  shall  also  cause  to  appear  one  or  more  com- 
petent physicians  who  shall  proceed  to  examine  the 
said  person  as  to  his  mental  condition.  Should  the 
said  examining  physician  find,  and  certify  under  oath, 
that  said  person  is  insane,  and  the  said  county  judge 
be  of  the  same  opinion,  he  shall  order  such  insane 
persons  committed  to  the  proper  state  hospital  for  the 
insane. ' ' 

In  conformity  with  this  clause  of  the  act,  Charles 
Sneddon  was  duly  adjudged  insane  and  incarcerated 
in  the  asylum.  The  statute  referred  to  does  not  con- 
tain any  provision  for  the  appointment  of  a  guardidn 
for  an  insane  person. 

**The  several  County  Courts,  in  their  respective 
counties  in  this  state,  shall  have  power  to  appoint 
guardians  to  take  care,  custody,  and  management  of 
the  estates,  real  and  personal,  of  all  insane  persons, 
idiots,  and  all  who  are  incapable  of  conducting  their 
own  affairs,  and  the  maintenance  of  their  families,  and 
the  education  of  their  children" :  Section  1319,  L.  0.  L. 

Another  clause  of  the  Code,  as  far  as  deemed  ma- 
terial herein,  reads : 

''The  words  'insane  person'  are  intended  to  include 
every  idiot,  every  person  not  of  sound  mind,  every 
lunatic,  and  distracted  person":  Section  1342,  L.  0.  L. 

The  application  to  the  County  Court  for  the  aid 
sought  was  supplemented  by  the  joint  affidavit  of  the 
petitioner  and  his  son  Hugh  Sneddon.  Their  sworn 
statement  in  writing  is  to  the  effect  that  since  the  ap- 
pointment of  the  guardians  Charles  Sneddon  had  been 
discharged  from  the  hospital  for  the  insane  **as  im- 
proved"; that  after  his  return  to  Coos  County  be 
was  again  charged  with  lunacy,  and  upon  an  inquest 
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before  the  County  Court  he  was  found  to  be  insane 
and  ordered  to  be  recommitted;  that  from  such  order 
he  took  an  appeal  to  the  Circuit  Court,  and  at  the  hear- 
ing of  the  cause  the  jury  found  him  to  be  sane,  where- 
upon he  was  discharged.  The  motion  referred  to  is 
addressed  to  the  guardians,  and  contains  a  statement 
as  follows : 

"This  application  will  be  heard  and  based  upon  the 
files  and  records  in  this  case,  also  an  affidavit  by  said 
Charles  Sneddon  and  Hugh  Sneddon,  a  copy  of  which 
is  hereby  served  upon  you,  the  original  of  which  is  on 
file  in  this  court.  * '    ' 

The  transcript  before  us  shows  that,  pursuant  to 
the  notice  so  served,  Walter  Sneddon,  a  son  of  the  pe- 
titioner, filed  in  the  County  Court,  on  March  12,  1914, 
an  affidavit  to  the  effect  that  for  more  than  ten  year^ 
prior  thereto  he  had  been  living  in  the  State  of  Wash- 
ington; that  he  secured  his  father's  release  from  the 
asylum,  taking  him  to  Portland,  and  accompanying  him 
in  that  city  to  a  steamer  which  he  boarded  for  Marsh- 
field,  Oregon.  Eeferring  to  this  parent  at  that  time 
the  witness  deposed : 

**He  was  clearly  suffering  from  delusions  of  perse- 
cution, and  was  bent  upon  employing  attorneys  and  in- 
volving himself  and  his  estate  in  expensive  litigation 
without  any  sane  policy  in  said  matters ;  that  he  was 
possessed  with  the  idea  that  certain  persons  were  try- 
ing to  steal  his  real  property  or  to  rob  and  defraud  him 
out  of  the  same.  *  * 

The  affiant  further  states  that  upon  visiting  his 

liome  February  26,  1914,  he  had  on  several  occasions 

conversed  with  his  father,  who  was  not  competent  to 

transact  his  own  business,  but  was  a  proper  subject 

for  guardianship  of  his  person  and  estate.    Alluding 


474  In  se  Sneddon.  [76  Or. 

to  the  condition  of  the  petitioner  when  the  affidavit  was 
made,  the  affiant  further  says : 

^^He  is  in  no  way  improved  at  this  time,  so  far  as 
I  can  observe.*' 

The  joint  affidavit  of  Ellen  Sneddon,  the  wife  of  the 
petitioner,  Charles  Sneddon,  Jr.,  Jennie  Bedford, 
Hannah  Bees,  John  B.  Sneddon  and  William  Sneddon, 
filed  in  the  County  Court  March  12, 1914,  is  practically 
to  the  same  effect  as  the  sworn  written  statement  of 
Walter  Sneddon.  From  this  affidavit  of  Mrs.  Sneddon 
and  others,  who  constitute  the  entire  family,  except  the 
petitioner,  Hugh  Sneddon,  and  his  brother,  Walter, 
excerpts  will  be  taken,  to  wit : 

* '  That  we  are  each  and  all  familiar  with  the  mental 
condition  of  the  said  Charles  Sneddon  as  indicated  by 
his  acts  and  conduct;  that  it  appears  from  his  said 
acts  and  conduct  that  he  is  incapable  of  conducting 
his  own  affairs ;  that  the  said  Charles  Sneddon  is,  and 
for  more  than  two  years  last  past  has  been,  the  sub- 
ject  of  fixed  delusions   of  persecution;   that  he   is 
strongly  of  the  opinion  that  certain  of  the  prominent 
citizens  of  Coos  County,  Oregon,  are  seeking  to  de- 
fraud'him  and  his  wife,  the  said  Ellen  Sneddon,  and 
each  of  them,  out  of  their  property;  *  *  that  he  has 
repeatedly  sought  to  have  different  persons  arrested 
and  indicted  for  alleged  attempts  to  steal  his  property 
and  the  property  of  his  wife,  the  said  Ellen  Sneddon ; 
that  he  has  made  several  trips  to  Portland  and  other 
points  to  confer  with  the  departments  of  justice  and 
surveying  of  the  United  States  located  at  those  points, 
for  the  purpose  of  securing  indictments  and  procuring 
alleged  evidence  as  to  surveys  and  to  visit  and  appeal 
to  the  Governor  of  the  state  for  aid  in  his  imaginaiTr 
difficulties  over  title  to  real  property  in  Coos  County ; 
that,  if  permitted  to  go  at  large  without  a  guardian 
or  guardians,  the  said  Charles  Sneddon  will  dissipate 
his  estate  and  come  to  want,  and  will  continue  to  keep 
the  members  of  his  family  in  a  state  of  anxiety  and  un- 
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certainty  over  his  whereabouts  and  personal  welfare ; 
that  his  present  condition  has  been  growing  on  him  for 
some  years,  and  is,  so  we  are  informed  and  believe, 
a  condition  that  cannot  be  the  subject  of  improvement, 
owing  to  his  advanced  years  and  the  peculiar  nature 
of  his  mental  disorders. ' ' 

A  written  stipulation  made  March  12,  1914,  was 
signed  by  counsel  for  the  petitioner  and  the  attorneys 
for  the  guardians,  and  is  to  the  effect  that,  if  certain 
named  physicians  who  have  charge  of  and  are  em- 
ployed  in  the  hospital  for  the  insane  at  Salem,  Oregon, 
were  present,  each  would  testify  as  set  forth  in  a  let- 
ter written  by  him  in  relation  to  the  mental  condition 
of  Charles  Sneddon,  which  letters  are  made  a  part 
of  the  agreement.  No  objection  was  made  by  the  pe- 
titioner's coimsel  to  the  form  of  proof  offered,  but  only 
that  the  letters  were  incompetent,  irrelevant  and  imma- 
terial. As  the  communications  referred  to  tend  to  sub- 
stantiate the  same  state  of  the  patient's  mind,  only  the 
letter  of  Dr.  Steiner,  the  superintendent  in  charge  of 
the  asylum  at  Salem,  Oregon,  a  physician  of  great 
learning  and  large  experience  in  the  treatment  of  men- 
tal diseases,  will  be  set  forth.  This  letter  was  written 
to  the  petitioner's  counsel,  and  is  as  follows : 

''Wm.  T.  Stoll,  Atty.  at  Law,  Marshfield,  Oregon— 

**Dear  Sir:  In  reply  to  your  letter  of  February  2Q, 
will  say  that  we  could  not  intelligently  give  an  opinion 
as  to  the  capacity  of  Chas.  Sneddon,  since  he  left  this 
hospital.  Will  say  to  you  however,  at  the  time  he  left 
here  we  felt  as  though  he  was  sufficiently  recovered 
that  he  could  be  cared  for  at  home  with  but  little 
trouble,  and  as  a  matter  of  fact  did  not  belong  in  a 
place  of  this  kind  as  his  insanity  was  not  considered 
in  any  way  of  a  dangerous  character.  When  he  came 
here  he  harbored  delusions  of  persecution  and  retained 
them  when  he  left.  He  was  unreasonable  in  many 
of  his  views,  but  on  the  whole  was  a  kindly  disposod 
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gentleman,  and  we  thought  well  of  him.  As  to  his 
present  condition,  I  know  nothing  and  have  no  interest 
in  it  whatsoever,  as  he  is  discharged  from  this  place 
and  not  within  our  care. 

*' Allow  us  to  quote  an  excerpt  from  the  patient's 
history  which  is  a  permanent  record  at  this  institution, 
dated  August  4,  1912:  'Has  delusions  of  persecution, 
believing  his  neighbors  and  various  people  are  plotting 
against  him ;  his  ideas  are  very  much  fixed ;  he  is  head- 
strong, and  he  believes  that  he  has  been  trapped  into 
the  institution  and  demands  his  release  immediately; 
his  mental  state  is  due  to  senility, '  Other  excerpts  are 
as  follows:  October  18,  1912:  'Mental  condition  some- 
what childlike,  emotional  and  simple.  Diagnosis  of  his 
mental  state  is  senility  with  possible  delusions,  para- 
noidal  in  type. '  October  20, 1913,  written  by  an  attend- 
ant upon  whose  ward  he  was  confined:  *He  is  getting 
quite  childlike.*  October  13,  1913:  'Patient  is  quite 
tidy,  has  a  good  appetite,  and  sleeps  quite  well.  He 
suffers  from  delusions  of  persecution. ' 

"Naturally   the   patient  in   consideration   is    very 
earnest  in  his  views,  and  would  make  a  good  impres- 
sion upon  men  not  versed  in  the  examination  of  one's 
mental  state.     They  would  not  know  how  to  begin  the 
examination,  nor  how  to  conduct  one  in  a  way  neces- 
sary to  bring  out  the  defects  present,  and  unless  the 
patient  has  active  delusions  of  persecution  at  the  time 
of  the  mental  examination,  and  was  apparently  dis- 
turbed in  mind,  one  could  easily  see  how  a  well-mean- 
ing jury  composed  of  laymen  could  misinterpret  the 
actual  findings  of  such  a  case  and  render  a  verdict  of 
the  patient  being  sane. 

"It  is  a  notorious  fact  that  after  a  patient  has  been 
confined  in  an  institution  of  this  sort  and  learns  what 
his  ideas  are  that  are  looked  upon  as  being  delxi- 
sions,  f  uturely  he  is  shrewd  enough  to  keep  those  id€^&s 
closely  fiTiarded,  and  it  is  with  much  difficulty  and  con- 
tinued observation  of  such  cases  that  the  real  facts 
learned.  Yours  truly, 

**E.  E.  Lee  Striner, 
**  Superintendent-  ^  * 
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In  considering  these   matters  an   order  was  made 
March  14, 1914,  by  the  County  Court  which  states  that : 

'  *  The  court,  after  hearing  the  arguments  of  counsel 
and  examining  the  records  and  files  in  the  cause,  also 
examining  the  verdict  of  the  jury  in  the  Circuit  Court, 
•  *  in  which  verdict  it  was  found  that  said  Charles 
Sneddon  was  sane,  finds  that  from  the  verdict  of  said 
jury  that  said  Charles  Sneddon  was  adjudged  by  the 
Circuit  Court  *  *  to  be  sane,  and  that  he  is  capable 
of  attending  to  his  own  affairs,  and  that  the  or- 
der heretofore  made  appointing  John  B.  Sneddon, 
Ellen  Sneddon,  and  Hannah  Bees  guardians  be  and 
the  same  is  hereby  revoked  and  held  for  naught,  and 
said  guardians  be  required  to  settle  with  the  baid 
Charles  Sneddon  or  file  an  account  in  this  court  of 
their  accounts  as  such  guardians,  and  after  said  ac- 
count has  been  approved,  and  they  have  filed  receipts 
for  all  sums  of  money  received  by  them,  that  the  said 
guardians  be  discharged/' 

On  appeal   from  that  order  the  Circuit  Court,  after 
hearing  the  cause,  made  findings  of  fact  as  follows : 

(1)  **That  the  County  Court  based  its  order  dis- 
charging the  guardians  solely  upon  the  judgment  in 
the  above-entitled  court  in  a  certain  case  wherein  the 
above-named  Charles  Sneddon  was  tried  in  a  pro- 
ceeding under  Chapter  342,  General  Laws  of  1913, 
i^hereby  it  was  sought  to  have  him  committed  to  the 
state  hospital  for  the  insane,  by  whicli  judgment  he 
w^as  found  'sane,^  there  being  no  other  evidence  offered 
in  the  County  Court  upon  which  the  said  order  appealed 
from  could  have  been  made.** 

The  second  finding  of  fact  is  in  the  nature  of  a  con- 
clusion of  law.  It  compares  Chapter  342,  Gen.  Laws 
Or.  1913,  with  Sections  1319  and  1342,  L.  0.  L.,  herein- 
before quoted,  and  states  that  those  provisions  are 
separate,  and  that  the  phrase  *' insane  persons,**  as 
xised  in  the  act  of  1913,  is  entirely  distinct  from  the 
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meaning  of  such  words  as  defined  and  employed  in  the 
other  sections  of  the  Code.  Based  on  such  findings, 
conclusions  of  law  were  deduced  as  follows : 

**(!)  That  the  County  Court  erred  in  making  the 
order  discharging  the  guardians  of  the  said  Charles 
Sneddon,  and  the  order  appealed  from  should  be  re- 
versed; (2)  that  the  application  of  the  said  Charles 
Sneddon  to  have  his  guardians  discharged  shotild  be 
denied.  *  * 

It  will  be  remembered  that  Section  1319,  L.  0.  L., 
empowers  the  County  Court  of  any  county  to  appoint 
guardians  to  take  care,  custody  and  management  of 
the  estates  of  all  insane  persons,  **and  all  who  ai^  in- 
capable of  conducting  their  own  affairs.**  The  peti- 
tion of  Mrs.  Sneddon  and  four  of  her  children,  filed  in 
the  County  Court  of  Coos  County,  Oregon,  August  19, 
1913,  for  the  appointment  of  guardians,  and  pursuant 
to  which  the  order  prayed  for  was  granted,  states  that 
Charles  Sneddon  had  been  adjudged  insane  and  was 
then  confined  in  the  state  asylum,  and  that  he  **is  to- 
tally incapable  of  transacting  his  ordinary  business," 
thereby  disclosing  that  the  application  reasonably  con- 
forms to  the  requirement  of  the  statute.  Neither  in 
the  motion  filed  in  that  court  to  have  the  guardians  dis- 
charged after  the  jury  had  determined  Charles  Sned- 
don to  be  sane  nor  in  the  joint  supplemental  affidavit 
made  by  him  and  his  son  Hugh  is  it  stated  that  the  pe- 
titioner is  capable  of  conducting  his  own  affairs. 

It  will  be  kept  in  mind  that  Section  1342,  L.  0.  L., 
defines  an  ** insane  person"  to  include  every  person 
not  of  sound  mind,  every  lunatic,  and  distracted  per- 
son. Section  3  of  Chapter  342,  Gen.  Laws  Or.  1913, 
authorizes  a  County  Court,  when  notified  in  writiiig 
that  any  person,  by  reason  of  insanity,  **is  unsafe  to 
be  at  large  or  is  suffering  from  exposure  or  neglect,*' 
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to  cause  an  inquest  to  be  held  to  determine  the  matter. 
Construing  these  statutes  together,  it  will  be  seen  that 
degrees  of  mental  weakness  are  recognized,  and  it  is 
only  when  it  satisfactorily  appears  to  the  County  Court 
that  a  person  charged  with  insanity  is  unsafe  to  be 
at  large  or  is  suffering  from  exposure  or  neglect  that 
a  commitment  to  the  hospital  for  the  insane  is  author- 
ized. After  Charles  Sneddon  was  released  from  cus- 
tody and  again  apprehended,  the  County  Court,  in  or- 
der to  acquire  jurisdiction  of  the  cause,  must  have 
been  notified  in  writing  that  by  reason  of  his  insanity 
he  was  either  unsafe  to  be  at  large  or  was  suffering 
from  exposure  or  neglect.  When  it  was  determined 
that  he  should  be  recommitted  to  the  asylum,  the 
County  Court  must  necessarily  have  found  the  aver- 
ments of  the  petition  to  be  true.  .  Upon  appeal  from 
that  order  when  the  jury  at  an  inquest  found  he  was 
sane,  the  Circuit  Court,  sitting  as  a  chancellor,  ac- 
cepted the  advice  thus  sought,  and  thereupon  dis- 
charged the  petitioner.  When  a  person  charged  with 
lunacy  is  adjudged  to  be  sane  and  discharged,  it  might 
ordinarily  be  presumed  that  such  determination  con- 
clusively establishes  the  fact  that  he  is  not  afflicted 
with  mental  weakness  or  exaltation  in  any  degree,  and, 
since  it  is  not  usually  essential  to  allege  any  fact  which 
the  law  will  presume,  it  was  not  necessary  to  aver  in 
the  petition  for  a  discharge  of  the  guardians  that  the 
ward  was  capable  of  conducting  his  own  affairs.  As 
Section  1342,  L.  0.  L.,  makes  a  distinction  between 
lunatics  and  persons  of  unsound  mind,  the  latter  class 
should  not  be  relieved  of  guardianship,  when  regularly 
appointed,  except  upon  an  express  averment  and  ade- 
quate proof  that  they  are  capable  of  conducting  their 
own  affairs.  No  averment  to  that  effect  having  been 
made  nor  proof  offered  in  relation  thereto  on  behalf 
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of  the  petitioner,  but  evidence  to  the  contrary  having 
been  submitted  by  the  guardians,  the  petition  did  not 
state  facts  sufficient  to  entitle  an  award  of  the  relief 
granted,  and  too  much  importance  was  attached  by 
the  County  Court  to  the  verdict  and  decree  of  the  Cir- 
cuit Court. 

It  follows  that  the  decree  which  has  been  brought  up 
for  review  should  be  affirmed;  and  it  is  so  ordered. 

Affirmed. 

Mb.  Justice  Bean,  Mb.  Justicb  Eakik  and  Mb.  Jus- 
tice Habbis  concur. 


Argued   January    28,   writ   allowed   February   9,    rehearing   dexded 
March  9,  execution  ordered  to  issue  June  15,  1915. 

STATE  EX  BEL.  V.  HODGIN.* 

(146  Pac.  86;  149  Pac.  530.) 

Oflleers — ^Tenure— Declared  Vacancy. 

1.  Under  Section  1,  Article  XV,  of  the  Constitution,  providing 
that  all  officers  except  members  of  the  legislative  assembly  shall  hold 
their  offices  until  their  successors  are  elected  and  qualified,  the  legis- 
lature has  no  power  to  declare  a  vacancy  in  an  office  held  by  virtue 
of  an  election. 

[As  to   when   appointment  to  office  is  complete,  see  note    in 
Ann.  Cas.  1914D,  304.] 

District  and  Prosecuting  Attorneys — Tenure — ^Declared  Vacancy. 

2.  Under  Laws  of  1913,  page  686,  providing  that  there  shall  be 
a  district  attorney  for  every  county,  that  each  district  attorney  then 
in  office  shall  become  a  district  attorney  for  the  county  in  which  he 
resides,  and  that,  where  the  term  of  such  district  attorney  expires 
prior  to  1916,  there  shall  be  a  vacancy  which  shall  be  filled  by  ap- 
pointment, a  district  attorney  previously  elected  holds  his  office 
by  election  and  not  by  legislative  appointment,  and  the  provision 
of  the  act  declaring  a  vacancy  before  his  successor  is  elected    and 

qualified  is  invalid. 

-  « 

*The  authorities  passing  upon  the  purpose  and  effect  of  provision 
that  incumbent  shall  hold  his  office  until  his  successor  is  elected  and 
qualified  are  reviewed  in  a  note  in  50  L.  B.  A.  (N.  S.)  365. 

Beporteb. 
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Quo  Wtaranto— Original  Proceedings— Notice. 

3.  The  requirement  of  Supreme  Court  Bule  33  that  preliminary  no- 
tice of  an  original  proceeding  in  guo  warranto  shall  be  served  on  the 
adverse  party  is  waived  by  respondent's  answer  to  the  merits. 

Quo  Wamnto-^ostfl — ^Allowance. 

4.  Section  2,  Article  VIE,  of  the  Constitution,  declaring  that  the 
Supreme  Court  may  in  its  discretion  take  original  jurisdiction  in 
mandamus  and  quo  toarranto,  etc,  makes  Section  562,  L.  O.  L.,  pro- 
viding for  the  allowance  of  costs  to  a  successful  plaintiff;  applicable 
to  an  original  proceeding  in  quo  warranto. 

Quo  Warranto — OoBts — Objections— Waiver. 

5.  Under  Section  569,  L.  O,  L.,  declaring  that  the  losing  party 
must  in  five  days  urge  his  objections  to  allowance  of  costs,  a 
defendant  in  quo  warranto  brought  in  the  Supreme  Court  must  urge 
hie  objectiona  to  the  allowance  of  costs  within  that  time  or  they 
are  lost. 

Qao  Warranto — Coeta — ^Allowance— Enforcement. 

6.  Section  213,  L.  O.  L.,  declares  that  a  party  in  whose  favor 
judgment  is  given  which  requires  the  payment  of  money  may  have 
a  writ  of  execution  issued  for  its  enforcement.  Section  215  declares 
that  the  writ  shall  be  issued  by  the  clerk  and  directed  to  the  sheriff, 
while  Section  216  declares  that  it  may  be  issued  to  the  sheriff  of 
any  county.  Section  983  declares  that,  when  jurisdiction  is  by  or- 
ganic law  conferred  on  any  court  or  judicial  officer,  all  means  to  carry 
it  into  effect  are  also  given.  Held  that,  where  the  Supreme  Court 
liad  original  jurisdiction  of  a  quo  warranto  proceeding,  the  Code 
provisions  authorizing  the  issuance  of  execution  warranted  the  issu- 
•nce  of  execution  to  recover  costs. 

Original  proceedings  in  Supreme  Court. 

In  Banc.    Statement  by  Mb.  Justice  Benson. 

This  is  an  original  application  for  quo  warranto  by 

the  State  of  Oregon,  on  the  relation  of  F.  S.  Ivanhoe 

Against  John  S.  Hodgin. 

The  legislature,  at  its  regular  session  in  1913,  passed 
act  providing  for  a  district  attorney  for  each  county 
the  state,  who  should  hold  ofBice  for  a  term  of  four 

years,  and  until  his  successor  is  elected  and  qualified. 

The  act  further  provides  as  follows : 

'*Each  of  the  district  attorneys  in  office  when  this  act 
^oes  into  effect  shall  then  become  and  be  the  district  at- 
torney for  that  county  of  his  district  of  which  he  is  then 
a.  resident,  and  shall  hold  such  latter  office  until  the  ex- 
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piration  of  the  tenn  for  which  he  was  elected,  and  until 
his  successor  is  appointed  or  elected  and  qualified. ' ' 

Section  5  of  the  same  act  provides  as  follows : 

*  *  That  as  soon  as  this  act  goes  into  effect  and  becomes 
a  law  the  Governor  shall  appoint  suitable  and  qualified 
persons  respectively  residents  of  each  of  such  counties 
in  this  state  in  which  there  is  no  district  attorney  resi- 
dent thereof  to  serve  as  district  attorney  of  such 
county,  to  hold  oflSce  until  the  general  election  in  1916, 
or  until  his  successor  is  elected  and  qualified,  and  when- 
ever the  term  of  any  district  attorney  for  which  he  was 
elected  shall  expire  before  the  said  general  election  in 
1916,  such  office  shall  then  be  vacant  and  the  Governor 
shall  thereupon  appoint  a  suitable  and  qualified  person 
to  fill  such  vacancy  and  to  hold  such  office  until  the  said 
general  election  in  1916,  and  until  his  successor  is 
elected  and  qualified. " 

On  November  8,  1910,  F.  S.  Ivanhoe,  who  was  then, 
and  at  all  the  times  herein  mentioned  has  been,  and  now 
is,  a  resident  of  Union  County,  was  elected  district  at- 
torney for  the  judicial  district  composed  of  the  counties 
of  Union  and  Wallowa,  to  serve  for  a  term  of  four 
years,  beginning  on  the  first  Monday  in  January,  1911, 
and  thereafter  qualified  as  such  officer  and  immediately 
assumed  the  duties  of  the  office.    Ivanhoe  continued  to 
act  as  district  attorney  for  Union  County  until  January 
6, 1915,  at  which  time  John  S.  Hodgin,  having  been  ap- 
pointed to  the  position  by  the  Governor,  pursuant  to  the 
act  of  1913,  assumed  the  duties  of  the  office.    The  re- 
lator, Ivanhoe,  then  brings  this  proceeding  in  the  na- 
ture of  quo  warranto  in  this  court,  to  determine  who  is 
the  rightful  incumbent  of  the  office. 

Warr  Allowed.    Behbabino  Denibd. 

For  the  State  there  was  a  brief  with  oral  arguments 
by  Mr.  Robert  8.  Eakm  and  Mr.  Thomas  H.  Crawford. 
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For  defendant  there  was  a  brief  with  oral  arguments 
by  Mr.  James  D.  Slater  and  Mr.  John  8.  Hodgin. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

Plaintiff  contends  that,  after  the  act  of  1913  became 

effective,  he  still  held  the  oflSce  of  district  attorney  for 

Union  County  by  virtue  of  his  election  in  1910,  and  that 

Section  1  of  Article  XV  of  the  Constitution  of  Oregon 
prevents  the  legislature  from  declaring  a  vacancy 

which  may  be  filled  by  appointeaent.    This  section 

reads : 

**A11  officers,  except  members  of  the  legislative  as- 
sembly, shall  hold  their  offices  until  their  successors  are 
elected  and  qualified.  *  * 

Defendant  contends  that  the  act  of  1913,  providing 
for  a  district  attorney  for  each  county,  **  abolished 
every  then  existing  judicial  district  in  the  state  and  cre- 
ated new  ones,  of  one  county  each,  so  far  as  the  election 
of  district  attorneys  is  concerned.'*  Defendant  also 
contends  that,  after  the  act  of  1913  became  effective, 
plaintiff  held  the  office,  not  by  virtue  of  his  election  in 
1910,  but  by  virtue  of  a  legislative  appointment. 

1.  The  case  has  been  presented  both  in  the  briefs 
and  the  oral  argument,  from  various  points  of  view ;  but 
we  are  of  opinion  that  the  sole  question  for  determina- 
tion is  this :  Did  plaintiff,  after  the  act  of  1913  became 
effective,  hold  the  office  by  virtue  of  his  election  in  1910, 
or  did  he  hold  by  virtue  of  a  legislative  appointment? 
Ijp  he  held  by  virtue  of  the  election,  the  constitutional 
provision  (Article  XV,  Section  1),  controls,  and  the 
legislature  had  no  power  to  declare  a  vacancy.    In^the 
oAse  of  Stocking  v.  State,  7  Ind.  326,  Mr.  Justice  Stuabt 
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**We  lay  no  stress  on  the  declaration  of  the  legisla- 
ture that  there  was  a  vacancy  in  the  oflBce  of  circnit 
judge  of  the  new  circuit.  If  there  was  a  vacancy,  it 
existed  independent  of  that  declaration.  If  there  was 
no  vacancy,  that  body  could  not  create  one  by  a  declar- 
atory enactment. ' ' 

This  language  was  quoted  with  approval  by  Mr.  Jus- 
tice LoBD  of  this  court,  in  the  case  of  Cline  v.  Green- 
wood, 10  Or.  238,  and  this  view  is  sustained  by  the  lan- 
guage of  Article  XV,  Section  1,  of  the  Constitution, 
supra. 

2.  We  come,  then,  to  the  act  of  1913  relating  to  the 
oflSce  of  district  attorney,  and,  after  a  careful  consid- 
eration of  its  several  provisions,  we  are  convinced  that 
the  legislature  never  intended  to  abrogate  the  office 
tenure  of  the  district  attorneys  in  office  at  the  time  when 
the  act  became  effective,  but  merely  to  reduce  tiie  area 
of  each  one  *s  district  to  the  county  of  which  he  was  then 
a  resident.  The  plaintiflf  held  his  office,  then,  not  by 
virtue  of  a  legislative  appointment,  but  because  he  had 
been  elected  thereto,  and  since  no  election  of  a  successor 
was  had  in  Union  County,  in  November,  1914,  there  was 
no  vacancy  in  January,  1915,  which  the  Governor  was 
authorized  to  fill. 

It  follows  that  the  judgment  must  be  entered  for 
plaintiff.  Warr  Allowed.    Beheabing  Denied. 


Order  for  execution  to  issue  June  15,  1915* 

On  Pbaecipb  fob  Execution. 

(149  Pac.  530.) 

In  Banc.     Statement  by  Mr.  Justice  Bubnett. 

This  was  an  action  at  law  in  the  nature  of  quo  toar^ 
rcmto,  commenced  in  this  court,  in  which  a  judgment  of 


June,  1915.]  State  i;,  Hodoin.  485 

ouster  was  rendered  February  9,  1915,  excluding  the 
defendant  from  the  office  of  district  attorney  for  Union 
County,  and  charging  him  with  the  costs  and  disburse- 
ments of  the  action,  taxed  at  $60.  The  plaintiff  has 
filed  a  praecipe  for  execution  to  the  sheriff  of  that 
county  on  the  money  judgment.  By  direction  of  the 
court  the  parties  filed  briefs  for  and  against  the  mo- 
tion, which  have  had  our  consideration. 

Execution  to  Issue. 

For  the  plaintiff  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  <&  Edkm. 

For  defendant  there  was  a  brief  submitted  by  Mr. 
John  8.  Hodgin. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

3.  The  defendant  charges  that,  because  no  prelim- 
inary notice  thereof  was  given,  the  proceeding  was 
violated  ab  initio  of  Eule  33  of  this  court,  reading  thus : 

**No  writ  of  habeas  corpus,  or  other  writ  of  original 
jurisdiction  will  issue  from  this  court  when  the  appli- 
cant has  a  full,  speedy,  and  adequate  remedy  in  the  Cir- 
cuit Court,  except  by  permission  of  the  court,  or  a  jus- 
tice thereof,  on  notice  to  the  adverse  party. ' ' 

In  our  judgment  this  objection  was  waived  by  the  de- 
fendant's answering  to  the  merits  of  the  action.  In 
respect  to  his  complaint  that  the  matter  could  have  been 
lieard  at  his  home  in  Union  County  before  the  Circuit 
Oourt  there,  we  cannot  now  indulge  in  balancing  the 
x'elative  convenience  of  an  initial  hearing  in  the  Circuit 
Court,  plus  a  very  probable  appeal,  as  agaipst  an  origi- 
xtBl  proceeding  in  the  first  instance  in  this  court. 
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4.  Article  VII,  Section  2,  of  the  Constitution  of  this 
state,  in  its  amended  form,  declares : 

''The  courts,  jurisdiction,  and  judicial  system  of 
Oregon,  except  so  far  as  expressly  changed  by  this 
amendment,  shall  remain  as  at  present  constituted  un- 
til otherwise  provided  by  law.  But  the  Supreme  Court 
may,  in  its  own  discretion,  take  original  jurisdiction  in 
mandarm^s,  quo  warranto  and  habeas  corpus  proceed- 
ings/' 

• 

It  is  by  virtue  of  the  last  clause  of  this  section  that 
this  court  entertained  the  prosecution  of  this  action  as 
an  original  proceeding  here.  The  meaning  and  effect 
of  that  constitutional  precept  is  to  ingraft  upon  the  au- 
thority of  this  court  the  procedure  in  such  cases  as  de- 
fined in  the  Code  to  be  exercised  here  in  like  manner  as 
in  the  Circuit  Court :  Phy  v.  Wright,  75  Or.  428  (147  Pac. 
381).  One  of  the  incidents  accompanying  cases  of  this 
kind  is  the  matter  of  costs  as  defined  in  Section  562, 
L.  0.  L.,  where  it  is  said  that  such  charges  are  allowed, 
of  course,  to  the  plaintiff  upon  a  judgment  in  his  favor 
in  an  action  provided  for  in  Chapters  4  and  5  of  Title  V 
of  the  Code,  which  include  the  very  kind  of  action  here 
under  consideration.  All  the  features  of  the  original 
procedure  as  defined  in  the  Code  passed  to  this  court 
with  the  constitutional  grant  of  power  to  which  refer- 
ence has  been  made.  We  conclude  that  we  had  author- 
ity to  render  judgment  for  costs  and  disbursements  in 
favor  of  the  prevailing  party. 

5.  Some  question  is  made  for  the  first  time  as  to  the 
amount  of  the  items,  but  the  opportunity  to  urge  such 
opposition  is  past,  because  Section  569,  L.  O.  L.,  says 
that  the  losing  party  must  file  his  objections  within  five 
days  from  the  expiration  of  the  time  allowed  to  file  the 
original  statement  of  costs  and  disbursements.  The 
period  thus  limited  has  long  since  elapsed. 
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6.  Having  shown  onr  authority  to  render  the  judg- 
ment we  pass  to  the  consideration  of  the  means  of  en- 
forcing it.  The  following  provisions  of  the  Code  apply 
here: 

Section  213,  L.  0.  L. : 

**The  party  in  whose  favor  a  judgment  is  given, 
which  requires  the  payment  of  money,  the  delivery  of 
real  or  personal  property,  or  either  of  them,  may  at  any 
time  after  the  entry  thereof  have  a  writ  of  execution  is- 
sued for  its  enforcement,  as  provided  in  this  chapter. ' ' 

Section  215,  L.  0.  L. : 

*  *  The  writ  of  execution  shall  be  issued  bv  the  clerk 
and  directed  to  the  sheriflf.  It  shall  contain  the  name 
of  the  court,  the  names  of  the  parties  to  the  action,  and 
the  title  thereof;  it  shall  substantially  describe  the 
judgment,  and  if  it  be  for  money,  shall  state  the 
amount  actually  due  thereon,  and  shall  require  the 
sheriff  substantially  as  follows:  (1)  *  *  Otherwise, 
it  shall  require  the  sheriff  to  satisfy  the  judgment,  with 
interest,  out  of  the  personal  property  of  such  debtor, 
and  if  sufficient  personal  property  cannot  be  found,  then 
out  of  the  real  property  belonging  to  him.  •  •  > ' 

In  Section  216,  L.  0.  L.,  it  is  said : 

**When  the  execution  is  against  the  property  of  the 
judgment  debtor,  it  may  be  issued  to  the  sheriff  of  any 
county  in  this  state. '  * 

It  will  be  observed  that  the  right  to  issue  execution 
is  not  confined  to  any  particular  judicial  tribunal.  The 
plain  deduction  is  that  any  court  having  authority  to 
render  judgment  is  necessarily  vested  with  power  to 
enforce  its  decision.  Moreover,  it  is  said  in  Section 
983,  L.  0.  L. : 

*'When  jurisdiction  is,  by  the  organic  law  of  this 
state,  or  by  this  Code,  or  any  other  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means  to  carry  it 
into  effect  are  also  given;  and  in  the  exercise  of  the. 


^8  Graf  v.  Peabct.  [76  Or. 

jurisdiction,  if  the  course  of  proceeding  be  not  specific- 
ally pointed  out  by  this  Code,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code. ' ' 

This  fortifies  and  more  particularly  enunciates  the 
principle  that  the  right  to  enforce  its  decree  is  inherent 
in  any  court  of  original  jurisdiction.  Such  power  hav- 
ing been  vested  in  this  court  as  to  the  proceeding 
named,  the  authority  to  enforce  the  same  is  necessarily 
included.  The  means  adapted  to  that  end  are  pointed 
out  in  the  Code,  and  it  is  not  only  within  the  spirit,  but 
also  within  the  letter,  of  the  statute  to  hold  that  execu- 
tion directed  to  the  sheriff  of  any  county  in  the  state  is 
an  appropriate  exercise  of  the  prerogative  of  this  court 

in  a  case  of  original  jurisdiction. 
Let  the  execution  issue  to  the  sheriff  of  Union 

Countyi  as  requested  in  the  praecipe. 

ExBCTJTioN  TO  Issue. 


Ifotion  to  dismlBB  appeal  filed  May  4,  allowed  June  15,  1915. 

GBAF  V.  PEARCY. 

(149  Pac:  532.) 

Appeal  and  Error— Ttaoscript — Jurladiction. 

1.  An  appellant  was  not  entitled  to  file  a  transcript  or  abstract 
until  the  expiration  of  the  time  to  except  to  the  sureties  on  the 
undertaking,  so  that  the  filing  of  the  transcript  before  the  ejrpira- 
tion  of  such  time  was  premature,  and  gave  the  Supreme  Court  no 
jurisdiction. 

Appeal  aad  Error—UndertalEing — Snbstitntlon. 

2.  Under  Section  26S,  L.  O.  L.,  allowing  defendant  ten  dajs 
to  give  the  plaintiif  notice  of  the  justification  of  bail,  and  that  in 
case  other  bail  is  given  there  shall  be  a  new  undertaking  in  the 
form  and  to  the  effect  prescribed  in  Section  262,  if  the  first  under* 
taking  is  insufficient,  the  appellant  must  first  get  leave  of  court  to 
file  a  new  undertaking. 


June,  1915.]  Gbaf  t;.  Pearcy.  489 

^^^^••^^^^^>^-^>— ii^— i^»^^^i^^^^^^^^^Bana— ^■•^■aBaBm^--__^^>_mis_^.— •^_^>iBiB^^^^__^>^__^_^^— ^■^^••^_^___^aa^naa^B^_^ 

From  Multnomah :  William  N.  Gatbks,  Judge. 

In  Banc.    Statement  by  Mb.  Justiob  Eakin. 

This  is  an  action  by  Anna  Graf  against  J.  N.  Pearcy 
and  C.  H.  Jacobs.  From  a  judgment  in  favor  of  plain- 
tiff, the  defendant,  J.  N.  Pearcy,  appeals.  Plaintiff 
and  respondent  files  motion  to  dismiss  the  appeal. 

Motion  Allowed. 

Mr.  Arthur  Langguth  and  Mr.  H.  L.  Lyons,  for  the 
motion. 

Mr.  Ed.  Mendenhall  and  Mr.  W.  F.  Magill,  contra. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  This  is  a  motion  by  the  respondent  to  dismiss  the 
appeal.  The  judgment  was  rendered  on  December  9, 
1914,  and  defendant  Pearcy  filed  a  notice  of  appeal  Feb- 
ruary 16, 1915,  and  an  undertaking  on  appeal  the  same 
day.  On  the  19th  of  February,  1915,  the  respondent 
filed  exceptions  to  the  sureties  on  the  undertaking  on 
appeal.  The  appellant  failed  to  produce  said  sureties 
for  the  purpose  of  justification  within  the  time  allowed 
by  law,  and  on  February  25, 1915,  filed  a  new  undertak- 
ing with  a  different  surety  without  notice  to  the  re- 
spondent or  leave  of  the  court  first  obtained.  The  ap- 
pellant filed  a  transcript  in  this  court  on  the  18th  of 
March,  1915,  and  thereafter  asked  leave  of  this  court 
to  file  said  second  undertaking.  He  was  not  entitled  to 
file  a  transcript  or  abstract  until  the  expiration  of  the 
time  to  except  to  sureties  on  the  undertaking  had  ex- 
pired. Therefore,  when  the  transcript  was  filed  in  this 
case,  the  same  was  premature,  and  gave  this  court  no 
jurisdiction:  See  Cook  v.  City  of  Albi/na,  20  Or.  190  (25 
Pac.  386). 


490  Graf  v.  Peabcy.  [76  Or. 

2.  A  party  is  not  entitled  to  substitute  a  new  under- 
taking with  diflferent  sureties  under  Section  268  of  the 
Code.  If  the  first  undertaking  is  insuflScient  for  any 
reason  the  appellant  must  first  get  leave  of  court  to  file 
a  new  undertaking :  Simison  v.  Simison,  9  Or.  333,  ap- 
proved in  Chambers  v.  Everding  &  Farrell,  71  Or.  521, 
525  (136  Pac.  885,  143  Pac.  616). 

The  motion  to  dismiss  is  allowed. 

Motion  Allowed. 

Mb.  Justiob  Bban  delivered  the  following  dissenting 
opinion. 

The  present  case  differs  from  that  of  Cook  v.  City  of 
Albina,  20  Or.  190  (25  Pac.  386).  In  the  latter  the  ap- 
pellant was  given  an  opportunity  in  this  court  to  perfect 
his  appeal,  which  he  failed  to  do.  For  that  reason, 
coupled  with  the  fact  that  the  transcript  was  prema- 
turely filed,  the  cause  was  dismissed.  According  to  the 
majority  opinion,  the  transcript  on  appeal  in  the  case  at 
bar  was  in  the  hands  of  the  clerk  at  the  time  for  filing 
the  same,  and  I  see  no  good  reason  for  denying  a  hear- 
ing on  that  ground  alone. 

Section  550,  subdivision  4,  L.  0.  L.,  provides  in  part : 

**  When  a  party  in  good  faith  gives  due  notice  as  here- 
inabove provided  of  an  appeal  from  a  judgment,  order, 
or  decree,  and  thereafter  omits,  through  mistake,  to  do 
any  other  act  (including  the  filing  of  an  undertaking  as 
provided  in  this  section)  necessary  to  perfect  the  ap- 
peal or  to  stay  proceedings,  the  court  or  judge  thereof, 
or  the  appellate  court,  may  permit  an  amendment  or 
performance  of  such  act  on  such  terms  as  may  be  just" 

This  statute  furnishes  an  ample  remedy  if  the  at- 
tempt to  file  an  undertaking  herein  is  ignored* 
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Argued  Jnne  1,  aiBrmed  June  15,  1915. 

EOWE  V.  BOWK* 

(149  Pac.  633.) 

DlTore»-4iapport    of    Oblldroxi— Bnf oceement— Foretgn    Judgment — 
linaUty. 

1.  Under  Section  138,  Civil  Code  of  Califomia,  providing  that  the 
eonrt  maj,  pending  an  action  for  divorce,  or  at  the  final  hearing,  or 
at  any  time  thereafter  during  the  minority  of  any  children,  make  such 
orders  for  their  custody  and  maintenance  as  may  be  necessary  or 
proper,  and  may  at  any  time  modify  or  vacate  the  same,  and  Section 
139,  providing  that  where  a  divorce  is  granted  for  an  offense  of  the 
husband  the  court  may  compel  him  to  make  suitable  allowance  for 
the  wife's  support,  and  may  modify  its  orders,  a  decree  of  the  Cali- 
fornia Superior  Court  that  defendant  pay  to  his  divorced  wife  $20 
per  month  for  the  support  of  their  child  during  its  minority  and  until 
otherwise  ordered,  was  not  a  final  decree,  since  it  was  subject  to  vaca- 
tion at  any  time,  so  that  the  Circuit  Court  in  Oregon  had  no  juris- 
diction to  render  a  decree  enforcing  it. 

[As  to  divorce  granted  in  another  state,  see  notes  in  7  Am.  Dec. 
206;  26  Am.  Bep.  31.] 

Divorce— Alimony— Foreign  Decree — ^Enforcement. 

2.  In  a  wife's  action  for  divorce  brought  in  California,  a  finding 
or  conclusion  that  she  was  entitled  to  $10  per  month  to  be  paid  by 
defendant,  without  any  decree  following  such  conclusion,  was  not 
a  final  decree  upon  which  execution  might  issue,  nor  one  on  which 
suit  could  be  brought  in  another  state. 

From  Lane :  Lawbencb  T.  Habbis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  McBbidb. 

This  is  a  suit  by  Nathan  Bowe  against  Agnes  Jessie 
Bowe  and  James  C.  Parker,  as  sheriff  of  Lane  County, 
Oregon.  The  facts  are  in  the  year  1900,  the  defend- 
ant in  the  present  suit  obtained  a  decree  of  divorce 
from  this  plaintiff,  which  awarded  her  the  custody  of 
the  minor  child  of  the  parties,  and  contained,  among 
other  matters,  the  following : 


*A8  to  action  to  recover  installments  of  alimony  accruing  under 
decree  rendered  in  another  state,  see  notes  in  59  L.  B.  A.  178;  9 
.  B.  A.  (N.  S.)  1168;  28  L.  B.  A.  (N.  8.)  1068.  Bbpobtkb. 
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**That  all  of  the  allegations  of  the  first  count  and 
cause  of  action  set  up  by  plaintiflF  in  her  said  first 
amended  complaint  herein  are  true  and  have  been 
proven  to  the  satisfaction  of  the  court  by  said  evidence. 
And,  as  conclusions  of  law,  that  plaintiff  is  entitled  to 
a  decree  of  this  court  forever  dissolving  the  bonds  of 
matrimony  heretofore  existing  and  yet  undissolved 
between  the  plaintiff  and  the  said  defendant,    and 
awarding  to  her  the  care,  custody  and  control  of  the 
minor  child,  issue  of  their  marriage,  Ethel  Pearl  Bowe, 
and  the  sum  of  $10  per  month  to  be  paid  to  her,  said 
plaintiff,  by  defendant  monthly,  beginning  with  the 
month  of  October,  1900.    Wherefore,  be  it,  and  it  is 
hereby  ordered,  adjudged,  and  decreed  that  the  bonds 
of  matrimony  existing  between  plaintiff  Agnes  Jessie 
Bowe  and  defendant  Nathan  Andrew  Bowe  be  and  the 
same  are  hereby  forever  dissolved,  and  that  the  said 
parties  be  and  each  of  them  are  hereby  forever  freed 
from  all  the  obligations  thereof.    That  all  the  property 
in  the  possession,  under  the  control  or  in  the  name  of 
plaintiff,  is  and  shall  be  and  remain  her  separate  prop- 
erty and  estate.    And  it  is  further  ordered,  adjudgeii 
and  decreed  that  the  care,  custody,  and  control  of  said 
minor  child,  Ethel  Pearl  Bowe,  be  and  it  is  hereby 
awarded  and  granted  to  plaintiff.    And  it  is  also  fur- 
ther ordered  and  decreed  and  adjudged  that  defendant 
pay  unto  plaintiff  the  sum  of  $20  per  month  each  and 
every  month  hereafter,  during  the  minority  of  said 
child  and  until  and  unless  otherwise  ordered  by  the 
court,  for  the  care,  support  and  maintenance  of  the  said 
Ethel  Pearl  Bowe,  and  that  plaintiff  have  judgment 
against  defendant  for  said  monthly  sum  to  be  paid  as 
aforesaid.    Let  judgment  be  entered  accordingly. ' ' 

The  plaintiff  here  (defendant  in  the  divorce  pro- 
ceeding) removed  to  Oregon,  and  in  1905  his  former 
wife  brought  a  suit  in  the  Circuit  Court  of  Lane 
County  to  enforce  the  California  decree.  Defendant 
(plaintiff  here)  appeared  and  demurred  to  the  com- 
plaint in  that  suit,  but  failed  to  plead  further.    Where- 
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upon  the  court  entered  a  decree  requiring  him  to  pay 
to  the  plaintiff  in  that  proceeding  the  sum  of  $749.33 
as  alimony  and  accrued  interest  thereon,  and  the  fur- 
ther sum  of  $1,499.66  for  the  maintenance  of  the  minor 
child;  being  the  aggregate  of  the  sums  prescribed  by 
the  California  decree  and  accrued  interest  thereon.  It 
further  decreed  that  he  should  continue  in  the  future 
to  pay  monthly  the  sums  decreed  by  the  California 
court  as  alimony  and  maintenance  until  the  Superior 
Court,  which  had  granted  the  original  decree,  should 
vacate  or  modify  the  same. 

Plaintiff  brought  this  suit  to  set  aside  the  decree  of 
the  Circuit  Court  of  Lane  County  upon  four  grounds : 
(1)  That  the  California  decree  was  not  a  final  decree 
and  no  decision  of  the  Superior  Court  of  California 
had  been  made  determining  the  amount  due,  and  that 
the  Oregon  court  had  no  jurisdiction  of  the  subject 
matter  under  the  suit  started  by  defendant  in  1905, 
in  which  the  decree  sought  to  be  enjoined  was  ren- 
dered; (2)  that  the  decree  for  alimony  in  the  Califor- 
nia decree  was  obtained  by  fraud,  for  the  reason  that 
no  alimony  was  asked  for  in  the  complaint  upon  which 
said  decree  was  rendered;   (3)   that  the  California 
court  had  no  jurisdiction  to  render  the  decree  for  ali- 
mony on  the  ground  that  the  amended  complaint  upon 
which  the  same  was  based  did  not  ask  for  alimony; 
(4)  that  after  the  rendition  of  the  decree  in  this  state 
the  plaintiff,  upon  his  own  application,  was  duly  ad- 
judged a  bankrupt  in  the  United  States  District  Court 
of  the  District  of  Oregon,  and  had  duly  received  his 
discharge  in  bankruptcy.    In  her  answer  defendant 
admits  the  rendition  of  the  decree  in  California,  the 
rendition  of  the  decree  in  Oregon,  and  denies  aU  other 
allegations  set  forth  in  the  complaint  as  to  each  of 
the  causes  of  suit  except  the  fourth.    She  further 
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alleges  the  various  amounts  recovered  in  the  Oregon 
decree,  and  admits  the  issuance  of  an  execution  to  col- 
lect the  same.  The  Circuit  Court  in  the  findings  of 
fact  and  conclusions  of  law  found  that  the  decree  of 
California  was  not  a  final  decree,  and  that  the  court 
of  this  state  had  no  jurisdiction  to  render  a  decree 
thereon  in  this  state,  and  set  aside  the  decree  of  1906 
and  all  proceedings  had  thereunder.  Defendant  ap- 
peals. Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Williams  A  Bean,  with  an  oral  argument  hj 
Mr.  John  M.  Williams. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Fred  E.  Smith. 

Mb.  Justice  McBBms  delivered  the  opinion  of  the 
court. 

The  decree  of  the  California  court  as  to  the  sums 
to  be  paid  for  the  maintenance  and  support  of  the 
minor  was  not  a  final  decree  under  the  statutes  of  that 
state.  Those  sections  of  the  Civil  Code  bearing  upon 
this  subject  are  as  follows : 

'  *  Sec.  138.  Orders  Respecting  Custody  of  Children. 
In  actions  for  divorce  the  court  may,  during  the  pend- 
ency of  the  action,  or  at  the  final  hearing  or  at  any 
time  thereafter  during  the  minority  of  any  of  the  chil- 
dren of  the  marriage,  make  such  order  for  the  custody, 
care,  education,  maintenance  and  support  of  sach 
minor  children  as  may  seem  necessary  or  proper,  and 
may  at  any  time  modify  or  vacate  the  same. 

**Sec.  139.  Support  of  Wife  and  Children  on  Di- 
vorce or  Separation  Granted  to  Wife.  Where  a  di- 
vorce is  granted  for  an  offense  of  the  husband,  the 
court  may  compel  him  to  provide  for  the  maintenance 
of  the  children  of  the  marriage,  and  to  make  such  suit- 
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able  allowance  to  the  wife  for  her  support,  during  her 
life,  or  for  a  shorter  period,  as  the  court  may  deem 
just,  having  regard  to  the  circumstances  of  the  parties 
respectively;  and  the  court  may,  from  time  to  time, 
modify  its  orders  in  these  respects/' 

1,  2.  From  the  above* it  will  be  seen  that  the  Cali- 
fornia law  reserves  to  the  court  entering  a  decree  for 
the  maintenance  of  a  minor  full  power  to  vacate  such 
order  at  any  time,  and  the  better  authorities  hold  that 
such  a  decree  is  not  within  the  '*full  faith  and  credit'* 
clause  of  the  national  Constitution :  Sistare  v.  Sistare, 
218  U.  S.  1  (54  L.  Ed.  905,  20  Ann.  Cas.  1061,  28  L.  E. 
A.  (N.  S.)  1068,  30  Sup.  Ct.  Rep.  682) ;  Bleuer  v. 
Bleuer,  27  Okl.  25  (110  Pac.  736) ;  Mayer  v.  Mayer,  154 
Mich.  386  (117  N.  W.  890,  129  Am.  St.  Rep.  477,  19 
L.  R.  A.  (N.  S.)  245).  In  Sistare  v.  Sistare,  Mr.  Chief 
Justice  White  sums  up  the  authorities  as  follows : 

**  First,  that,  generally  speaking,  where  a  decree  is 
rendered  for  alimony  and  is  made  payable  in  future 
installments,  the  right  to  such  installments  becomes 
absolute  and  vested  upon  becoming  due,  and  is  there- 
fore protected  by  the  full  faith  and  credit  clause,  pro- 
vided no  modification  of  the  decree  has  been  made 
prior  to  the  maturity  of  the  installments,  since,  as  de- 
clared in  the  Barber  Case,  *  alimony  decreed  to  a  wife 
in  a  divorce  of  separation  from  bed  and  board  is  as 
much  a  debt  of  record,  until  the  decree  has  been  re- 
called, as  any  other  judgment  for  money  is. '  Second, 
that  this  general  rule,  however,  does  not  obtain  where 
by  the  law  of  the  state  in  which  a  judgment  for  future 
alimony  is  rendered  the  right  to  demand  and  receive 
such  future  alimony  is  discretionary  with  the  court 
which  rendered  the  decree,  to  such  an  extent  that  no 
absolute  or  vested  right  attaches  to  receive  the  install- 
ments ordered  by  the  decree  to  be  paid,  even  although 
no  application  to  annul  or  modify  the  decree  in  respect 
to  alimony  had  been  made  prior  to  the  installments 
becoming  due.'' 
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Here,  bo  far  as  the  allowance  for  the  benefit  of  the 
child  is  concerned,  the  order  is  subject  to  vacation  at 
any  time,  and  under  the  rule  stated  is  not  final.  So 
far  as  the  amount  claimed  by  the  wife  is  involved, 
there  is  a  finding  of  the  court,  or  rather  a  conclusion 
of  law,  that  she  is  entitled  to  a  decree  of  divorce,  ihe 
custody  of  the  minor  child,  and  the  sum  of  $10  per 
month  to  be  paid  to  her  by  the  defendant  In  this  par- 
ticular  the  decree  itself  does  not  follow  the'conclusion, 
but  adjudges  that  plaintiff  in  that  suit  have  a  divorce 
from  defendant ;  that  all  property  in  her  name  remain 
her  separate  property;  that  she  have  the  custody  of 
the  minor  child ;  that  defendant  pay  her  $20  per  month 
for  the  support  of  the  child  during  its  minority  un- 
less otherwise  ordered;  and  that  plaintiflF  have  judg- 
ment for  such  monthly  sum.  It  will  thus  be  seen  that 
plaintiff  has  not  now,  and  never  has  had,  a  decree  or 
judgment  for  the  $10  per  month  alimony  claimed  by 
her,  but  only  a  finding  or  conclusion  that  she  ought 
to  have  it.  This  is  not  such  a  judgment  or  decree 
upon  which  execution  could  have  been  issued  either 
here  or  in  California :  23  Cyc.  666 ;  Broder  v.  Conklin, 
98  Cal.  360  (33  Pac.  211).  The  decree  of  the  Cali- 
fornia court  was  made  a  part  of  the  complaint  in  the 
suit  brought  by  defendant  against  her  husband,  and 
it  therefore  fully  appeared  that  there  was  no  final 
decree  either  for  the  payment  of  alimony  or  for  main- 
tenance of  the  child;  and  the  Circuit  Court  of  Jjane 
County  was  without  jurisdiction  to  render  a  decree 
enforcing  the  California  decree.  These  considera- 
tions render  it  unnecessary  to  discuss  other  interesting 
propositions  raised  in  the  able  brief  of  appellant 

The  decree  of  the  Circuit  Court  will  therefore  have 
to  be  affirmed ;  but,  while  we  find  ourselves  unable  by 
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reason  of  the  law  to  compel  plaintiff  in  this  proceed- 
ing to  support  his  minor  child,  his  conduct  in  refusing 
to  do  so  is  morally  so  repugnant  to  our  sense  of  what 
decency  requires  of  him  under  the  circumstances  that 
we  will  not  require  defendant  to  pay  the  costs  of  this 
appeal. 

The  decree  of  the  Circuit  Court  is  affirmed,  without 
costs  to  defendant  in  this  court.  Affirmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Bean  concur. 

Mb.  Justice  Benson  taking  no  part  in  this  decision. 


Argaed  on  motion  to  dismisB  September  11,  motion  overmled  Sep- 
tember 23,  I9I3. 
Appeal  dismiseed  as  per  stipulation  June  21,  1915. 

WALLING  V.  LA  FOLLETTE.* 

(134  Pac.  1192.) 

Appeal  and  Error— Time  fmr  Appeal— Statutory  Provlsloiui. 

1.  Where  a  judgment  was  rendered  on  January  10,  1913,  and  the 
time  for  taking  the  appeal  under  the  law  then  in  force  would  ex- 
pire on  June  10th  of  that  year,  the  time  was  extended  by  Session 
Laws  of  1913,  page  617,  which  went  into  effect  June  3d,  and  which 
provided  that,  where  the  right  to  appeal  existed  at  the  time  the  act 
-went  into  effect,  the  time  should  be  extended  for  60  days  thereafter. 

Time — Time  for  Appeal — Compntation — ^Exclnsioii  of  First  or  Last 
Day. 

2.  In  computing  the  time  of  such  extension,  the  day  on  which  the 
act  went  into  effect  should  be  excluded  and  the  last  day  should  be 
included  so  that  the  time  would  expire  on  August  2d  at  midnight. 

[As  to  computation  of  time,  see  notes  in  7  Am.  Dec.  250,  46 
Am.  Rep.  410;  78  Am.  St.  Bep.  872.] 

From  Marion :  Percy  R.  Kelly,  Judge. 

This  is  an  action  by  Lillian  Walling,  whose  name  is 
now  Lillian  Walling  Williams,  against  A.  M.  La  Fol- 

*Thi8  appeal  dismissed  on  stipulation  June  21,  1916.        Bipobter. 
76  Or.— 82 
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lette  and  Mrs.  A.  M.  La  FoUette.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeaL  Bespondent 
files  motion  to  dismiss  the  appeal. 

Motion  Ovebbuled. 

Mr.  Woodson  T.  Slater  and  Mr.  Myron  E.  Pogue, 
for  the  motion, 

Mr.  John  H,  McNary,  Messrs.  Carson  S  Brown  and 
Messrs.  Smith  d  Shields,  contra. 

Department  2.    Opinion  by  Mb.  Chief  Justice  Mo- 
Bbide. 

This  is  a  motion  to  dismiss  the  appeal.  Judgment 
was  entered  in  the  Circuit  Court  on  January  10,  1913, 
under  the  law  as  it  existed  prior  to  the  amendment 
contained  in  Chapter  319,  Session  Laws  of  1913.  The 
time  for  appeal  would  have  expired  July  10th  of  that 
year.  Section  550  of  said  amendatory  act  is  as  fol- 
lows: ''An  appeal  shall  be  taken  and  perfected  in  a 
manner  prescribed  in  this  section  and  not  otherwise: 
(1)  A  party  to  a  judgment,  decree  or  final  order  or 
any  order  from  which  an  appeal  may  be  taken  in  any 
action,  suit  or  proceeding,  desiring  to  appeal  iiiere- 
from,  or  some  specified  part  thereof,  may  by  himself 
or  attorney  give  notice  in  open  court,  or  before  the 
judge  if  the  order,  judgment,  or  decree  be  rendered  or 
made  at  chambers,  at  the  time  said  judgment,  decree 
or  order  is  made,  that  he  appeals  from  such  decision, 
order,  judgment  or  decree,  or  from  some  specified  part 
thereof,  to  the  court  to  which  the  appeal  is  sought  to 
be  taken ;  and  such  notice  shall  thereupon,  by  order  of 
the  court  or  judge  thereof,  be  entered  in  the  journal 
of  the  court.  If  the  appeal  is  not  taken  at  the  time 
the  decision,  order,  judgment  or  decree  is  rendered  or 
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111  II  — 

given,  then  the  party  desiring  to  appeal  may  cause  a 
notice,  signed  by  himself  or  attorney,  to  be  served  on 
such  adverse  party  or  parties  as  have  appeared  in  the 
action  or  suit,  or  upon  his  or  their  attorney,  at  any 
place  in  the  state,  and  file  the  original  with  proof  of 
service  indorsed  thereon,  with  the  clerk  of  the  court 
in  which  the  judgment,  decree  or  order  is  entered. 
Such  notice  shall  be  sufficient  if  it  contains  the  title  of 
the  cause,  the  names  of  the  parties  and  notifies  the 
adverse  party  or  his  attorney  that  an  appeal  is  taken 
to  the  Supreme  or  Circuit  Court,  as  the  case  may  be, 
from  the  judgment,  order  or  decree,  or  some  specified 
part  thereof.  (2)  Within  10  days  from  the  giving  of 
notice  or  service  of  notice  of  the  appeal,  the  appellant 
shall  cause  to  be  served  on  the  adverse  party,  or  his 
attorney  an  imdertaking  as  hereinafter  provided,  and 
within  said  10  days  shall  file  the  original  of  said  un- 
dertaking, with  proof  of  service  indorsed  thereon  with 
said  clerk.  Within  five  days  after  the  service  of  said 
undertaking  the  adverse  party  or  his  attorney  shall 
except  to  the  sufficiency  of  the  sureties  in  the  under- 
taking, or  he  shall  be  deemed  to  have  waived  his  riglit 
thereto.  (3)  The  qualifications  of  sureties  in  the  un- 
dertaking on  appeal  shall  be  the  same  as  in  bail  or 
airrest,  and,  if  excepted  to,  they  shall  justify  in  like 
manner.  (4)  From  the  expiration  of  the  time  allowed 
to  except  to  the  sureties  in  the  undertaking,  or  from 
the  justification  thereof  if  excepted  to,  the  appeal  shall 
be  deemed  perfected.  When  a  party  in  good  faith 
gives  due  notice  as  hereinabove  provided  of  an  ap- 
peal from  a  judgment,  order  or  decree  and  thereafter 
omits,  through  mistake,  to  do  any  other  act  (includ- 
ing the  filing  of  an  undertaking  as  provided  in  this 
section)  necessary  to  perfect  the  appeal  or  to  stay  pro- 
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ceedingSy  the  court  or  judge  thereof,  or  the  appellate 
court,  may  permit  an  amendment  or  performance  of 
such  act  on  such  terms  as  may  be  just.  (5)  An  ap- 
peal to  the  Supreme  Court,  if  not  taken  at  the  time 
of  the  rendition  of  the  judgment  or  decree  appealed 
from,  or  at  the  time  of  making  the  interlocutory  order 
appealed  from,  shall  be  taken  by  serving  and  filing  the 
notice  of  appeal,  within  sixty  (60)  days  from  the  entry 
of  the  judgment,  order  or  decree  appealed  from  or  to 
the  Circuit  Court  within  thirty  (30)  days  after  such 
entry  and  not  otherwise:  Provided,  that  in  all  cases 
where  the  right  to  an  appeal  to  the  Supreme  Court 
shall  exist  at  the  time  this  act  shall  come  into  force, 
the  time  for  taking  such  appeal  is  hereby  extended  for 
the  period  of  sixty  (60)  days  thereafter.**  This  act 
went  into  effect  June  3,  1913.  The  notice  of  appeal 
and  undertaking  were  served  and  filed  August  2, 1913. 
On  behalf  of  the  motion  it  is  contended:  (1)  That  the 
amendment  referred  to  does  not  operate  to  extend  the 
time  for  appeal  in  any  case  beyond  six  months;  (2) 
that,  if  it  be  held  that  such  extension  is  granted  by 
the  amendment  referred  to,  the  appeal  is  still  a  day 

too  late. 

1.  The  first  contention  of  plaintiff  has  recently  been 
passed  upon  by  this  court  in  Columbia  City  Land  Co. 
V.  RiM,70  Or.  246  (134  Pac.  1035),  wherein  it  was 
held  that  the  amendment  in  question  extended  the  time 
for  appeal  in  all  cases  60  days  from  June  3,  1913. 

2.  Excluding  June  3d,  the  day  upon  which  the  la^w 
went  into  effect,  and  including  the  last  day  in  the  com- 
putation of  the  60  days,  defendant's  right  to  appeal 
would  expire  at  12  o  'clock,  midnight,  August  2d.  This 
rule  of  computation  has  been  followed  by  this  court  in 
the  following  cases:  Boothe  v.  Scriber,  48  Or.  561  (87 
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Pac.  887,  90  Pac.  1002) ;  McCahe-Duprey  Tanning  Co. 
V.  Eubanks,  57  Or.  44  (102  Pac.  795,  110  Pac.  395) ; 
Pringle  Fails  Electric  Power  A  Water  Co.  v.  Patter- 
son,  65  Or.  474  (128  Pac.  820). 

These  decisions  are  controlling  in  this  case,  and  the 
motion  is  therefore  overruled. 

Motion  Ovebbuled. 

Mb.  Justice  Beak  and  Mb.  Justice  Eakin  concur. 

Mb.  Justice  McNaby  not  sitting. 


Argned  on  demurrer  Marcb  24,  sustained  April  13,  1915. 
Dismissed  on  motion  of  plaintiff,  June  21,  1915. 

KUBIK  V.  DAVIS- 

(147  Pac.  552.) 

ExeeptlonB,  BiU  of — ^Nature  aad  Purpose. 

1.  A  "bill  of  exceptions"  is  a  memorial  of  matters  occurring  at 
the  trial  of  a  cause  which  do  not  otherwise  appear  of  record. 

ExceptlooB,  Bill  of— OompeUimg  AUowance— Mandamus. 

2.  While  mandamus  will  lie  to  compel  a  circuit  judge  to  sign  a  bill 
of  exceptions,  the  Supreme  Court  cannot  dictate  to  the  trial  judge 
-what  the  contents  of  such  bill  shall  be. 

[As  to  right  of  private  person  to  mandamus  to  enforce  perform- 
ance of  duty  by  court  or  magistrate,  see  note  in  Ann.  Cas.  19 12 A. 
111».]  ^ 

Bzceptiens,  BiU  of — CompeUing  AUowaace— Mandamiw. 

3.  Under  Section  556,  L.  O.  L.,  providing  that,  upon  appeal  from 
a  decree,  the  suit  shall  be  tried  anew  upon  the  transcript  and  ac- 
companying evidence,  findings  of  fact  and  conclusions  of  law,  filed 
by  the  trial  judge  in  a  suit  in  equity,  are  not  binding  upon  the  Su- 
preme Court,  and  an  order  for  their  filing  nunc  pro  tunc  did  not  affect 
the  rights  of  the  parties,  and,  it  not  being  apparent  that  such  order 
-was  final,  material,  or  reviewable,  mandamus  would  not  lie  to  compel 
the  trial  judge  to  sign  a  bill  of  exceptions  in  connection  with  an 
appeal  from  the  nunc  pro  iu;nc  order,  especially  as  it  would  seem  that 
the  chapter  of  the  statutes  relating  to  bills  of  exceptions  does  not 
apply  to  suits  in  equity. 
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Original  proceeding  in  Supreme  Court. 

This  is  an  original  proceeding  in  this  court  by  Hat- 
tie  Kubik  against  George  N.  Davis,  as  judge  of  the 
Circuit  Court  for  Multnomah  County,  asking  for  a 
writ  of  mandamtis  against  the  defendant.  This  is  a 
hearing  upon  a  demurrer  to  the  writ 

Demubbeb  Sustained. 

Messrs.  lAttlefield  S  Maguire,  for  defendant 

Mr.  Ellis  Richardson,  for  the  plaintiff. 

In  Banc.    Opinion  Feb  Cubiam. 

This  is   an   original  mandamiis  proceeding  in  this 
court  whereby  it  is  sought  to  compel  the  defendant 
judge  of  the  Circuit  Court  for  Multnomah  County  to 
sign  a  bill  of  exceptions  in  terms  prescribed  in  the 
alternative  writ.    From  the  recitals  of  that  document 
it  appears  that,  in  a  divorce  suit  wherein  the  plaintiff 
here  was  plaintiff  and  Frank  Kubik  was  defendant, 
the  court  over  which  the  present  defendant  presided 
as  judge  entered  a  decree  April  28,  1913,  dismissing 
the  complaint  at  the  cost  of  the  plaintiff  therein.    No 
findings  of  fact  or  conclusions  of  law  were  made  until 
December  12,  1914,  when,  on  motion  of  the  defendant 
in  the  divorce  suit,  the  court  prepared  and  filed  them 
nunc  pro  tunc,  making  an  order  to  that  effect.    The 
plaintiff  here,  desiring  to  appeal  from  that  order,  pre- 
sented a  bill  of  exceptions  to  the  court  first  having 
served  the  same  upon  opposing  counsel,  and,  after  fur- 
ther time  had   been  granted  in  which  to  present    an 
amended   statement,  it  appears,  as  narrated  in    the 
writ,  that  the  judge  admitted  that  the  new  bill  isvas 
true,  but  nevertheless  declined  to  sign  it  because  the 
matters  set  forth  therein  were  already  apparent  from 
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the  record  of  the  cause.  It  was  recited  further  that 
on  February  3,  1915,  the  plaintiff  appealed  from  the 
nunc  pro  tunc  order.  The  defendant  demurs  to  the 
writ. 

1,  2.  The  appealable  part  of  the  original  proceedings 
referred  to  was  the  final  decree  dismissing  the  suit. 
If  the  nunc  pro  tunc  order  has  any  effect  whatever,  it 
must  relate  to  and  operate  as  of  the  time  of  the  rendi- 
tion of  that  decree.  A  bill  of  exceptions  is  a  memorial 
of  matters  occurring  at  the  trial  of  a  cause  which  do 
not  otherwise  appear  of  record.  Such  a  document  is 
defined  and  its  requirements  prescribed  in  sections  169 
to  172,  inclusive,  L.  0.  L.  We  have  in  several  cases 
decided  that  mandamus  will  lie  to  compel  a  circuit 
judge  to  sign  a  bill  of  exceptions  in  cases  where  such 
a  document  is  required,  but  will  not  compel  him  to 
put  into  it  any  particular  statement.  In  other  words, 
we  will  not  dictate  the  contents  of  the  bill:  National 
CouncU  V.  McGinn,  70  Or.  457  (138  Pac.  493).  Sec- 
tion 170,  L.  0.  L.,  provides  a  course  of  procedure 
where  the  parties  do  not  agree  with  the  judge  as  to 
the  truth  of  a  statement 

3.  The  distinction  between  actions  at  law  and  suits 
in  equity  always  has  been  maintained  in  the  juris- 
prudence of  this  stsAe.  The  chapter  on  exceptions  is 
contained  in  that  part  of  the  Code  relating  to  actions 
at  law.  Treating  of  suits  in  equity.  Section  409, 
L.  0.  L.,  says: 

' '  The  provisions  of  Chapters  VI  and  IX  of  Title  II 
of  this  Code  shall  apply  to  suits,  but  the  final  determi- 
nation of  the  rights  of  the  parties  thereto  is  called  a 
decree,  and  any  intermediate  determination  is  called 
an  order." 

It  is  to  be  observed  that  Chapter  7  of  Title  2  is 
omitted  from  this  category,  and  it  might  well  be  said 
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that  the  mention  of  other  chapters  conld  be  construed 
as  a  rejection  of  the  part  relating  to  exceptions.    It 
is  said  in  Sutherlin  v.  Bloomer,  50  Or.  398  (93  Pac. 
135),  that  in  equity  appeals  a  bill  of  exceptions  is  un- 
necessary, cannot  be  considered,  and,  when  accom- 
panying a  transcript,  must  be  treated  as  surplusage, 
except  in  so  far  as  the  testimony  there  certified  may  be 
applied  in  determining  the  issues  involved.    The  same 
case  is  authority  for  the  doctrine  that  failure  to  make 
findings  of  fact  and  conclusions  of  law  is  not  ground 
for  reversible  error  upon  appeal.    Suits  in  equity  are 
triable  in  this  court  de  novo  upon  the  transcript  and 
evidence  accompanying  it :  Section  556,  L.  O.  L.    Find- 
ings of  fact  and  conclusions  of  law  filed  by  the  trial 
judge  in  such    litigation  are  not    binding  upon  this 
court.    They  are  consequently  negligible,  and,  so  far  as 
the  appellate  proceedings  are  concerned,  the  nunc  pro 
tunc  order  referred  to,  directing  them  to  be  filed,  would 
not  affect  the  rights  of  the  parties.    It  is  not  apparent 
that  the  mrnc  pro  tunc  order  on  the  subject  involved 
is  either   final,  material,  or  reviewable   in  a  suit  in 
equity.    The  bill  of  exceptions  is  unnecessary,  under 
the  circumstances.    Neither  can  we  dictate  to  the  trial 
judge  the  contents  of  such  a  document,  even  if  it  were 
necessary. 
Hence  the  demurrer  to  the  writ  is  sustained. 

Demubbeb  Sustained. 

Mb.  Justice  Benson  did  not  sit 
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Argued  March  12,  affirmed  April  13,  rehearing  denied  June  22,  1915. 

NIELSEN  V.  PORTLAND  GAS  &  COKE  CO.* 

(147  Pac.  554.) 

Betoasa— Belief— Frand—EYidflnce. 

1.  A  release  obtained  from  an  injured  person  who  acts  without 
independent  counsel  or  advice  should  be  scrutinized  with  great  care, 
and,  upon  proof  of  any  facts  fairly  tending  to  show  fraud  or  uncon- 
scionable advantage  in  obtaining  it^  a  jury  would  be  warranted  in 
finding  it  of  no  effect. 


Beleaee    Oonclnglveneaa — ^Frand. 

2.  Where  the  evidence  discloses  no  fact  or  circumstances  upon 
which  to  base  a  finding  that  a  release  of  liability  for  personal  in- 
jury was  tainted  with  fraud  or  imposition,  the  verdict  of  a  jury 
upholding  the  release  should  not  be  disturbed. 


3.  In  an  action  for  personal  injury,  that  plaintiff  may  have  made 
an  unwise  bargain  and  have  been  mistaken  as  to  the  extent  of  his 
injury  is  no  sufficient  reason  for  annulling  his  release  fairly  made 
and  executed  without  any  fraud  on  the  part  of  the  defendant. 

Beleaie—VaUdity— Fraud. 

4.  Unless  plaintiff  in  an  action  against  his  master  for  personal 
injury  was  deceived  in  some  way,  his  release  of  liability  therefor 
was  binding,  but,  if  he  was  deceived  by  the  doctor  employed  by 
defendant,  there  would  be  deception  by  the  defendant,  and  to  consti- 
tute fraud  a  representation  must  be  false,  as  known  to  defendant  actu- 
ally or  by  the  exercise  of  ordinary  diligence,  and  made  with  intent  to 
deceive,  and  the  plaintiff  must  have  been  thereby  induced  to  execute 
the  release. 

[As  to  necessity  of  returning  or  tendering  consideration  upon 
repudiation  of  release  of  damages  for  personal  injuries  procured 
by  fraud,  see  note  in  Ann.  Cas.  1912D,  1084.] 

Belcaae    Qneatlon  for  Jury. 

5.  In  a  servant's  action  for  injury,  evidence  held  not  to  justify  in- 
struction permitting  jury  to  ignore  plaintiff's  release  of  damages  on 
account  of  his  innocent  mistake  as  to  the  extent  of  his  injury. 

*For  cases  passing  upon  the  right,  in  an  action  at  law,  to  attack 
release  for  fraud,  see  note  in  20  L.  B.  A.  (N.  8.)  915. 

As  to  effect  of  fdhse  representations  by  physician  to  avoid  release, 
see  notes  in  5  L.  K.  A.  (N.  8.)  €63,  and  50  L.  R.  A.  (N.  8.)  1091. 

As  to  the  effect  of  mistake  of  servant  as  to  extent  of  injuries  re- 
ceived by  him  for  which  he  has  given  a  release,  see  notes  in  11  L.  R.  A. 
(N.  8.)  201  and  48  L.  R.  A.  (N.  8.)  449. 

Upon  the  constitutionality,  application  and  effect  of  the  Federal 
Employers'  Liability  Act,  see  note  in  47  L.  R.  A.  (N.  8.)  38. 

Bepobteb. 
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Muter  and  Benrant— Action  for  Injury— -Employers'  Liability  Act. 

6.  Under  the  Employere'  Liability  Act  (Laws  1911,  p.  16),  pro- 
viding that  all  persona  engaged  in  the  construction  of  any  building 
or  other  structure  shall  use  all  practicable  care  for  the  safety  of 
life  and  limb,  without  regard  to  the  cost  of  safety  appliances,  a 
servant's  action  for  injury  from  the  falling  of  a  heavy  valve  while 
it  was  being  raised  by  an  improvised  derrick  came  within  the  gen- 
eral clause  of  the  act,  and  the  employer's  negligence  in  failing  to 
fasten  the  ends  of  a  pole  so  as  to  provide  a  safe  place  for  plaintiff  to 
work  would  be  a  violation  of  the  act. 

[As  to  what  is  "accident  arising  out  of  and  in  course  of  em- 
ployment" within  Employers'  LiabUity  Act,  see  note  in  Ann.  Gas. 
iai4D,  1284.] 

Appeal    and    Exror-nAfflrmaaoe    Withont    Prejudice — Constitutional 
ProYlalons. 

7.  Notwithstanding  error  in  not  predicating  the  case  upon  the 
Employers'  Liability  Act,  and  in  view  of  Article  Vli,  Section  3, 
of  the  Constitution,  providing  that,  if  the  judgment  appealed  from 
was  such  as  should  have  been  rendered,  it  shall  be  aflSrmed  notwith- 
standing any  error,  committed  during  the  trial,  the  judgment  of  the 
Circuit  Court  finding  that  a  servant's  release  of  damages  for  the 
injury  was  not  procured  by  fraud  will  be  affirmed  without  prejudice 
to  his  right  to  sue  to  cancel  the  release. 

From  Multnomah:  George  N.  Davis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beait. 

This  is  an  action  by  Harald  Nielsen  against  the 
Portland  Gas  &  Coke  Company,  a  corporation,  to  re- 
cover damages  for  a  personal  injury  alleged  to  have 
been  caused  by  the  defendant's  negligence,   setting 
forth  the  particulars  thereof.     The  answer  denied  the 
negligence  charged,  and  for  separate  defenses  averred, 
in  effect:  (1)  That  the  plaintiff  was  an  experienced 
workman  who  knew  and  appreciated  the  dangers  to 
which  he  was  exposed,  and  assumed  the  risks  incident 
thereto;    (2)  that,  if    the  injury  complained  of  ivas 
caused  by  the  carelessness  of  a  person  other  than  the 
plaintiff,  the  hurt  resulted  from  the  negligence  of  a 
fellow-servant;  (3)  that  the  accident  was  unavoidable; 
and  (4)  that  for  a  valuable  consideration  the  plaintiff 
executed  to  the  defendant  a  release,  acknowledging 
full  satisfaction  and  discharge  of  all  claims  for  dam- 
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ages  arising  from,  or  that  might  accrue  on  account  of 
the  injury,  detailing  the  facts  as  to  each  defense.  The 
reply  denied  the  averments  of  new  matter  in  the  an- 
swer, and  alleged  substantially  that  the  release  was 
procured  by  the  wrongful  misrepresentations  of  the 
defendant's  agent,  giving  the  circumstances  thereof. 
Based  on-  these  issues  the  cause  was  tried,  resulting 
in  a  verdict  and  judgment  for  the  defendant,  from 
which  the  plaintiff  appeals. 

The  testimony  shows  that  on  August  25,  1913,  the 
plaintiff  and  others  employed  by  the  company  were 
engaged  in  constructing  for  it  at  Linton,  Oregon,  a 
building  to  be  used  in  manufacturing  briquettes  for 
fuel.  A  part  of  the  work  required  the  raising  about 
6  feet  from  the  ground  of  an  iron  T-valve,  weighing 
about  500  pounds,  placing  it  in  the  wall  of  the  building, 
and  securely  bolting  it.  In  order  to  hoist  the  weight 
to  the  proper  height,  a  timber  6''xl0''xl2',  called  a 
'^gin  pole,"  was  set  at  an  angle  against  the  wall  and 
used  as  a  derrick.  A  rope  was  fastened  at  the  top 
of  the  plank,  forming  a  sling  into  which  the  hook  of  a 
heavy  iron  block  was  inserted,  and  from  this  pulley  a 
chain  descended  slantingly  to  another  iron  block 
hooked  to  a  sling  around  the  valve.  When  the  weight 
was  being  raised  by  the  employees  who  were  hauling 
on  the  chain  tackle  the  defendant's  overseer  directed 
the  plaintiff  to  go  beneath  the  gin  pole  and  when  the 
valve  reached  the  proper  height  to  bolt  it  in  position. 
As  this  order  was  being  obeyed  the  top  of  the  plank 
slipped  toward  the  valve,  and  the  improvised  derrick, 
falling,  struck  the  plaintiff's  left  shoulder,  making  a 
bruise  along  his  back.  He  soon  recovered  from  the 
shock  and  tried  to  resume  labor,  but  his  back  hurt  him 
so  much   that  he  was  unable   to   continue  the  work. 
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whereupon  he  was  given  a  written  order  to  call  for 
treatment  upon  Dr.  0.  B.  Wight,  a  physician  at  Port- 
land, who  had  been  engaged  by  the  defendant  to  care 
for  its  employees  when  they  were  hurt  while  perform- 
ing services  for  it.    Dr.  Wight  carefully  examined 
Nielsen  when  the  latter  called  at  the  former's  office, 
and  found  a  scratch  extending  downward  from  his  left 
shoulder  blade,  and  a  very  tender  spot  on  his  back 
over  the  region  of  the  lower  ribs,  l^ut  concluded  the 
muscles  only  were  injured.    The  next  day  the  physi- 
cian again  saw  the  plaintiff,  who  complained  of  a  very 
severe  pain  in  the  back.    Another  careful  examination 
of  the  patient  was  then  made  by  the  doctor,  who  saw 
him  about  seven  times  in  two  weeks,  during  which 
time  the  scratch  had  disappeared.    As  no  other  evi- 
dence of  injury  was  ascertained  by  Dr.  Wight  he  ad- 
vised Nielsen  to  return  to  his  work,  telUng  him  some 
easy  job  would  be  given  him,  and  that  his  injury  was 
slight.    Thereupon  the  plaintiff  resumed  his  labor, 
doing  such  easy  work  as  was   assigned  him.     It  ap- 
pears that  two  or  three  days  after  the  accident  Niel- 
sen thought  one  of  his  ribs  was  broken,  and  so  told 
the  foreman.    On  September  6th,  apparently  believing 
the  physician's  statement  as  to  the  extent  of  his  in- 
jury, and  relying  thereon,  in  consideration  of  $40,  paid 
by  the  defendant's  agent,  he  subscribed  his  name  to  a 
writing  under  seal,  acknowledging  full  satisfaction  of 
and  discharging  defendant  from  all  claims  arising  or 
that  might  accrue  in  any  manner  from  the  injuries 
received.    Nielsen  was  unable  to  perform  the  Light 
duties  required  of  him,  and,  suffering  pain  from  the 
injuries  which  he  had  received  from  the  fall  of  the  der- 
rick in  November,  he  consulted  another  physician^  ^who 
made  an  X-ray  examination  of  his  back  and  discovered 


June,  1915.]     Nielsen  v.  Portland  Oas  &  Coke  Co.      509 

one  of  the  lower  ribs  on  the  left  side  had  been  frac- 
tured near  the  spinal  column,  whereupon  this  action 
was  instituted  without  returning  or  offering  to  repay 
the  money  which  he  had  received  as  a  consideration 
for  the  release. 

Concluding  that  the  action  was  founded  upon  the 
principles  of  the  common  law,  and  not  upon  a  viola- 
tion of  any  of  the  provisions  of  the  Employers*  Lia- 
bility Act,  the  court  instructed  the  jury  in  respect  to 
the  separate  defenses  of  the  assumption  of  risk,  the 
carelessness  of  a  fellow-servant,  and  the  plaintiff's 
contributing  negligence.  Exceptions  were  reserved  by 
his  counsel  as  to  these  parts  of  the  charge.  It  is  ar- 
gued that,  since  the  pleadings  admit,  and  the  testimony 
conclusively  shows,  that  the  defendant  was  engaged 
in  the  construction  of  a  building  when  the  plaintiff  was 
injured,  his  remedy  is  predicated  upon  the  statute  re- 
ferred to,  and  not  upon  the  principles  of  the  common 
law,  and  hence  errors  were  committed  in  the  respects 
mentioned.  Affibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith,  Eckuin  V.  Littlefield  and  Mr.  L. 
E.  Htrntsnum,  with  an  oral  argument  by  Mr.  Isham 
N.  Smith. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Senn,  Ekwall  <&  Recken,  with  an  oral  argu- 
ment by  Mr.  Frank  S.  Senn. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  first  question  for  solution  is  in  regard  to  the  set- 
tlement and  release.  Plaintiff  avers  in  his  reply  that 
the  physician  employed  by  the  defendant  ''wrongfully 
and  without  right  kept  secret  and  failed  to  disclose  to 
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this  plaintiff  the  character  and  nature  of  his  said  in- 
juries, and,  upon  the  assurances  of  said  physician" 
that  his  injury  was  not  serious,  as  detailed,  and  with- 
out knowledge  of  his  true  condition,  he  did  agree  with 
defendant  to  satisfy,  release  and  discharge  the  latter 
from  any  further  liability  in  consideration  of  the  sum 
of  $40.  The  evidence  on  this  subject  is  in  part  as 
follows : 

"The  doctor  said  there  was  nothing  wrong  with  me, 
only  my  muscles  were  hurt.  •  •  I  was  down  there. 
They  kept  saying  all  the  time,  'DonH  sue  us;  we  will 
take  care  of  you;  don^t  go  to  law  about  it.'  •  • 

"Q.  Did  you  tell  them  that  you  were  going  to  sue 
them  at  that  timet 

**A.  No,  sir;  I  simply  had  good  faith  in  the  com- 
pany's superintendent;  Mr.  Boss  told  me  that  he 
would  support  me  and  take  care  of  me,  and  I  told  him 
that  I  couldn't  do  that  woit" 

To  the  question,  *'What  did  you  find  to  be  the  mat- 
ter with  himt"  Dr.  Wight  the  company's  physician^ 
testified  in  part  as  follows : 

*'He  had — I  saw  him  in  the  morning,  one  morning 
up  in  my  ofl5ce — I  have  forgotten  the  exact  date — and 
he  told  me  that  he  had  been  struck  in  the  back,  and  I 
had  him  strip  to  the  waist  and  examined  his  back.     He 
had  a  scratch  on  it  running  from  the  left   shoiQder 
blade  down  toward  the  mid  line  about,  I  should  judge, 
about  a  foot  long;  it  wasn't  deep,  and  there  was  no 
other  external  evidences  of  injury.    I  examined   his 
back,  and  he  was  very  tender  over,  I  should  say,  about 
the  region  of  the  ninth,  tenth,  and  eleventh  ribs,  about 
two  inches  from  the  middle  line,  but  I  got  him  to  bend 
over,  and  his  back  was  apparently  flexible,  and  I  could 
make  out  nothing  more  than  an  injury,  what  I  consid- 
ered an  injury  to  the  muscles  along  in  the  back.     I 
think  I  gave  him  some  liniment,  something  of  that  sort, 
and  told  him  to  return  the  next  day,  and  I  saw  him  the 
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next  day,  and  he  still  complained  of  this  very  severe 
pain,  which  was,  in  a  sense,  out  of  proportion  to  the 
external  evidence  of  any  injury,  and  I  stripped  his 
back,  and  I  saw  him  off  and  on  then,  I  think,  probably 
six  or  seven  times  .in  two  weeks,  or  approximately  two 
weeks  from  the  time  that  he  first  came  to  the  oflHce, 
and  the  condition  had  cleared  up  considerably.  The 
scratch  had  disappeared  in  three  or  four  days,  and 
I  could  make  out  no  other  evidence  of  injury  than  that, 
and  I  suggested  that  he  had  better  go  back  to  work, 
and  that  he  could  get  some  easy  job  for  a  short  time, 
and  in  that  way  he  would  be  able  to  keep  on  with  his 
work.  I  thought  there  was  nothing  serious  as  far  as 
the  injury  was  concerned. 

*'Q.  Did  you  ever  examine  him  for  any  fractured 
ribs  t 

**A.  My  examination  would  have  made  out  any — 
He  was  very  tender,  and  I  examined  his  back  carefully 
because  I  naturally  thought  of  that  possibility  if  the 
condition  continued.  ^ ' 

On  cross-examination  the  doctor  admits  that  he 
never  made  an  X-ray  picture;  that  at  the  time  Mr. 
Nielsen  was  hurt  there  were  large  X-ray  machines  in 
Portland ;  that  it  is  diflScult  to  recognize  a  fracture  by 
the  fingers ;  and  that  his  examination  was  digital. 

The  trial  court  treated  the  allegations  of  the  reply 
as  a  foundation  of  fraud,  and  submitted  the  question 
to  the  jury  upon  the  basis  of  the  fraudulent  represen- 
tations made  by  the  physician.  It  charged  the  jury 
that,  unless  the  plaintiff  was  deceived  in  some  way, 
the  release  was  binding;  that,  if  he  was  deceived  by  the 
doctor  employed  by  the  defendant,  it  would  be  the 
same  as  being  deceived  by  the  company;  that,  to  con- 
stitute fraud,  the  representation  made  must  be  false, 
the  defendant  must  have  known  it  to  be  false,  or  by  the 
exercise  of  ordinary  diligence  should  have  known  it 
to  be  false  and  made  with  intent  to  deceive,  and  that 
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the  plaintiff  must  have  relied  thereon  and  have  been 
led  to  execute  the  release.  Plaintiff  *s  counsel  ob- 
jectedy  and  excepted  to  the  instruction,  and  requested 
the  court  to  charge  the  jury  from  the  standpoint  of  a 
mistake  as  follows: 

''If  you  believe  that  at  the  time  the  release  was 
signed  that  Mr.  Nielsen  did  not  know  his  true  condi- 
tion, then  the  release  would  not  be  binding,  and  you 
must  hold  such  release  void.  If  you  believe  that  Mr. 
Nielsen  went  to  a  doctor  selected  by  the  gas  company, 
and  that  such  doctor  did  not  disclose  to  the  plaintiff 
the  true  condition  of  his  injury,  and  that  Mr.  Nielsen 
made  the  release  in  ignorance  of  his  true  condition, 
then  you  are  instructed  that  the  release  is  no  part  of 
this  case,  and  you  will  disregard  it  in  arriving  at  the 
verdict.*' 

After  a  very  careful  examination  of  all  the  evidence, 
we  believe  that  nothing  more  can  be  claimed  by  plain- 
tiff than  that  Dr.  Wight  failed  to  make  a  proper  diag- 
nosis of  his  injury;  that  after  the  settlement  it  was 
ascertained  that  his  injury  was  greater  than  it  was 
supposed  to  be ;  and  that  the  jury  found  by  its  verdict 
that  there  was  no  fraud  or  imposition  practiced  upon 
plaintiff  in  making  the  settlement  and  obtaining  the 
release.  From  the  brief  and  argument  of  plaintiff's 
counsel,  as  well  as  from  the  requested  instruction,  it 
seems  that  plaintiff's  contention  is  that  the  release 
should  be  avoided  on  the  ground  of  mistake.  The 
good  faith  of  the  company's  physician  in  giving  the 
information  is  not  impugned. 

1.  An  agreement  of  settlement  and  release  obtained 
from  an  injured  person  who  acts  without  independent 
counsel  or  advice  should  be  scrutinized  with  great  care, 
and,  upon  proof  of  any  fact  or  facts  fairly  tending  to 
show  fraud  or  unconscionable  advantage  in  obtaining 
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it,  a  jury  would  be  warranted  in  finding  such  settle- 
ment to  be  of  no  effect:  Olston  v.  Oregon  W.  P.  Ry. 
Co.,  52  Or.  343  (20  L.  R.  A.  (N.  S.)  915,  96  Pac.  1095, 
97  Pac.  538) ;  Foster  v.  University  Lumber  Co.,  65  Or. 
46  (131  Pac.  736);  Woods  v.  Wikstrom,  67  Or.  581 
(135  Pac.  192). 

2.  Where  the  evidence  discloses  no  fact  or  circum- 
stances upon  which  to  base  a  finding  that  the  settle- 
ment was  tainted  with  fraud  or  imposition,  as  in  the 
present  case,  the  verdict  of  the  jury  upholding  such  an 
adjustment  should  not  be  disturbed:  Nason  v.  Chi- 
cago, R.  I.  <&  P.  Ry.  Co.,  140  Iowa,  533  (118  N.  W. 
751,  753) ;  Nelson  v.  Minneapolis  St.  Ry.  Co.,  61  Minn. 
167  (63  N.  W.  486) ;  Chicago  dt  N.  W.  Ry.  Co.  v.  WU- 
cox,  116  Fed.  913  (54  C.  C.  A.  147) ;  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Polka,  57  Tex.  Civ.  App.  626  (124 
S.  W.  226,  229) ;  Lawton  v.  Charleston  etc.  Ry.  Co.,  91 
S.  C.  332  (74  S.  E.  750). 

3.  In  an  action  at  law  for  personal  injuries,  the 
fact  that  the  plaintiff  may  have  made  an  unwise  bar- 
gain and  been  mistaken  as  to  the  extent  of  his  injuries 
is  not  a  sufficient  reason  for  annulling  a  settlement 
and  canceling  a  release  fairly  made  and  executed  with- 
out any  fraud  or  overreaching  on  the  part  of  defend- 
ant :  McFarland  v.  Missouri  Pac.  Ry.  Co.,  125  Mo.  253 
(28  S.  W.  590,  596). 

4.  5.  There  was  no  error  in  the  giving  of  the  instruc- 
tion as  to  fraud,  which,  we  think,  fairly  submitted  to 
the  jury  the  question  pertaining  to  the  release  and  in 
refusing  to  give  the  requested  instruction  permitting 
the  jury  to  ignore  the  release  on  account  of  an  inno- 
cent mistake.  Counsel  for  plaintiff  cite  and  rely  upon 
the  very  able  opinion  in  the  case  of  Lumley  v.  Wabash 
JR.  Co.,  76   Fed.  66  (22   C.  C.  A.  60).    This  was   an 
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equity  suit  for  the  purpose  of  canceling  a  release  ob- 
tained by  fraud.  It  was  stated  therein :  *  *  Equity  re- 
lieves from  mistakes  as  well  as  fraud." 

6.  Having  arrived  at  the  conclusion  that  the  claim 
of  plaintiff  was  settled,  as  found  by  the  verdict  of 
the  jury,  we  must  consider  the  effect  of  any  error  of 
the  trial  court  in  holding  that  the  case  did  not  come 
within  the  provisions  of  the  Employers*  Liability  Act 
(Laws  1911,  p.  16).  We  think  the  position  of  plain- 
tiff that  the  cause  should  be  tried  under  the  statute 
referred  to  is  well  taken.  However,  viewing  the  evi- 
dence from  every  angle,  if  the  settlement  is  upheld,  as 
it  must  be  upon  the  verdict  of  the  jury,  there  can  be 
no  reason  for  remanding  the  cause  for  a  new  triaL 
It  should  be  noted  that  the  law  relied  upon  as  appli- 
cable to  this  case  enacts,  in  effect,  that  all  owners  or 
persons  whatsoever  engaged  in  the  construction,  re- 
pairing, or  painting  of  any  building  or  other  structure, 
or  in  the  erection  or  operation  of  any  machinery,  or 
in  the  use  of  any  dangerous  appliance  or  substance, 
shall  see  that  all  metal,  wood  or  other  material  what- 
ever shall  be  carefully  selected  and  inspected  and 
tested,  so  as  to  detect  any  defects,  and  all  scaffolding, 
staging,  false  work  or  other  temporary  structure  shall 
be  constructed  to  bear  four  times  the  maximum  weight 
to  be  sustained ;  and  all  scaffolding  more  than  20  feet 
from  the  ground  or  floor  shall  be  secured  from  sway- 
ing and  provided  with  a  strong  safety  rail  or  other 
contrivance,  so  as  to  prevent  any  person  from  fallini^ 
therefrom;  and  generally,  all  owners  and  other  per- 
sons having  charge  of,  or  responsible  for  any  work 
involving  a  risk  or  danger  to  the  employees,  shall  use 
every  device,  care  and  precaution  whicH  it  is  practi- 
cable to  use  for  the  protection  and  safety  of  life  and 
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limb,  limited  only  by  the  necessity  for  preserving  the 
efficiency  of  the  structure,  machine  or  other  apparatus 
or  device,  and  without  regard  to  the  additional  cost  of 
suitable  material  or  safety  appliance  and  devices. 

The  plaintiff  and  defendant  both  assert  that  at  the 
time  of  the  accident  defendant  was  engaged  in  the 
construction  of  a  building,  and  that  plaintiff  was  em- 
ployed in  assistance  thereof.  The  use  to  be  made  of 
the  valve  which  they  were  raising  at  the  time,  and 
which  they  assert  was  a  part  of  the  building  is  not 
thoroughly  explained;  but,  strictly  speaking,  whether 
it  was  a  part  of  the  building  or  of  the  machinery  would 
make  no  difference.  It  was  part  of  the  structure,  and 
undoubtedly  the  parties  were  correct  in  saying  that 
the  defendant  was  engaged  in  constructing  the  build- 
ing. The  improvised  derrick  or  gin  pole  and  block 
and  tackle  in  use  at  the  time  of  the  accident  are  in 
the  same  category  as  the  staging,  false  work  and  other 
things  mentioned  in  the  act,  all  of  which  are  not  at- 
tempted to  be  detailed  therein,  and  unquestionably 
come  within  the  general  clause  of  the  section.  If 
there  was  negligence  on  the  part  of  the  defendant  in 
failing  to  fasten  the  end  of  the  gin  pole  so  as  to  pro- 
vide a  safe  place  for  the  plaintiff  to  work  in  putting 
the  bolts  through  the  T- valve,  which  he  was  attempting 
to  do  under  the  direction  of  his  foreman,  there  would  be 
an  infraction  of  the  Employers '  Liability  Act :  Heiser  v. 
Shasta  Water  Co,,  71  Or.  566  (143  Pac.  917) ;  Schulte  v. 
Pacific  Paper  Co.,  67  Or.  334  (135  Pac.  527,  136  Pac. 
5) ;  Dunn  v.  Orchard  Land  &  Timber  Co.,  68  Or.  97 
(136  Pac.  872,  874) ;  Browning  v.  Smiley -Lampert 
JLbr.  Co.,  68  Or.  502  (137  Pac.  777,  779) ;  Schaller  v. 
Pacific  Brick  Co.,  70  Or.  557  (139  Pac.  913) ;  Isaacson 
TT.  Beaver  Logging  Co.,  73  Or.  28  (143  Pac.  938) ;  Cam- 
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eron  v.  Pacific  Lime  <&  Gypsum  Co.,  73  Or.  510  (144 
Pac.  446). 

7.  Nevertheless,  owing  to  our  views  heretofore  ex- 
pressedy  giving  to  the  provisions  of  Section  3  of  Arti- 
cle Vn  of  the  Constitution  a  partial  application,  and 
not  a  literal  one,  the  judgment  of  the  Circuit  Court 
should  be  upheld  without  prejudice  to  plaintiff  *s  right 
to  institute  a  suit  to  cancel  the  release,  notwithstand- 
ing there  was  error  in  not  predicating  the  case  upon 
the  statute :  WasUjeff  v.  Hawley  P.  d  P.  Co.,  68  Or. 
487  (137  Pac.  755,  759);  Schaedler  v.  Columbia  Con- 
tract  Co.,  67  Or.  412  (135  Pac.  536). 

The  judgment  of  the  lower  court  is  therefore  af- 
firmed. Apfibmbd.    Beheabino  Denied. 

Mb.  Justice  Benson  and  Mb.  Justice  Habbis  concur. 

Mb.  Chief  Justice  Moobe  concurs  in  the  result 


Argued  February  1,  reversed  Febraary  23,  1915.    Beb earing  allowed 
and  reargued  June  2,  former  decision  upbeld  June  Z2,  1915. 

WOLSIFFEB  V.  BECHILK 

(146  Pac.  513;  149  Pac.  533.) 

Master  and  Seiraat— LlabiUty  for  Injuries— BeUtton  Between  Par- 
tlee. 

1.  Under  a  contract  witb  a  city  to  grade  a  street,  wbicb  provided 
that  the  work  should  be  performed  under  the  personal  supervision 
of  the  contractor,  that  no  part  of  the  contract  should  be  sublet,  sls- 
signed  or  transferred  without  the  written  consent  of  the  city,  and 
that  no  such  written  consent  should  release  the  contractor  from  any 
obligation  either  to  the  city,  or  to  persons  employed  by  any  subcon- 
tractor, where  the  contractors  sublet  a  part  of  the  work  withoat 
the  city's  consent,  they  were  liable  for  injuries  to  a  subcontraetor'a 
employee  as  if  he  had  been  in  their  employ,  as  the  city  in  the 
control  of  its  streets  and  the  improvement  thereof  was  exercisLng 
a  governmental  function,  and  its  contracts  operated  at  least  apom 
the  parties  concerned  with  the  force  of  a  law. 
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MMtor  and  8enr«xit— Actioiui  for  Injiiries — Questioiui  for  Jury. 

2.  In  an  action  for  injuries  to  an  employee  of  parties  engaged  in 
grading  a  street,  caused  hj  falling  into  a  pit  which  was  being  filled 
and  alleged  to  have  been  due  to  the  failure  to  provide  a  safety  rail, 
or  similar  contrivance  to  prevent  such  accidents,  the  court  erred  in 
charging  that  the  case  came  under  the  Employers'  Liability  Act  (Laws 
1911,  p.  16),  and  that  it  was  for  the  jury  to  determine  whether  such 
a  device  as  was  alleged  in  the  complaint  could  have  been  furnished 
without  impairing  or  destroying  the  efficiency  of  the  work,  as  no 
part  of  the  liability  act  could  apply  except  the  general  provision  of 
Section  1  that  all  owners,  contractors  or  subcontractors,  and  other 
persons  having  charge  of,  or  responsible  for,  any  work  involving 
risk  or  danger  to  employees  or  the  public,  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  structure,  machine,  or  other  apparatus,  and  it 
was  for  the  jury  to  determine  whether  the  work  involved  a  risk  or 
danger  to  employees  or  the  public,  and  whether  it  was  practicable 
to  use  a  safety  rail,  or  other  contrivance. 

[As  to  duty  of  master  to  servant,  see  note  in  75  Am.  St.  Bep. 
591J 

BCaster  and  Serrant — ^Liability  for  Injuries — Safety  Api^llancea. 

3.  That  a  contract  with  a  city  did  not  require  the  contractor  to 
provide  a  safety  rail  or  other  contrivance  to  prevent  employees  from 
falling  into  a  pit  did  not  relieve  the  contractor  of  liability  if  such 
contrivance  was  required  by  the  Employers'  Liability  Act. 

[As  to  duty  of  master  to  provide  safe  place  for  servant  to  pass 
to  and  from  work,  see  note  in  Ann.  Gas.  1913E,  1033.] 

From  Multnomah:  Thomas  J.  Cleeton,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Burnett. 

This  is  an  action  by  Fred  Wolsiffer  against  Thos. 
A.  Bechill  arid  W.  A.  Bechill,  copartners  doing  busi- 
ness as  Bechill  Bros.,  and  J.  P.  O^Donnell. 

The  complaint  charges,  in  substance,  that  the  indi- 
viduals composing  the  firm  of  Bechill  Bros,  and  one 
O  'Donnell,  as  contractors,  were  grading  a  street  in  the 
City  of  Portland  using  various  implements  drawn  by 
horses  and  mules  for  that  purpose;  that  in  doing  so 
they  were  filling  a  deep  pit  partly  in  the  street  and  re- 
quired the  teams  thus  engaged  to  be  driven  along  the 
iiead  of  the  slope  formed  by  pouring  the  loose  earth 
Into  the  excavation;  that,  although  it  was  practicable 


518  WOLSIFFEB  V.  Bechill.  [76  Or.  i 


r 


to  use  a  safety  rail  or  some  such  contrivance  to  pre- 
vent employees  from  falling  into  the  pit,  the  defend- 
ants negligently  failed  to  provide  the  same ;  that  dur- 
ing the  progress  of  the  work  one  of  the  horses  fell, 
and,  while  under  direction  of  the  defendants  he  was 
helping  the  animal  to  his  feet,  the  plaintiff  by  the 
action  of  the  horse  was  suddenly  thrown  with  great 
force  and  violence  to  the  bottom  of  the  pit,  whereby 
he  sustained  injuries  resulting  in  the  fracture  of  his 
right  femur  to  his  damage. 

The  answer  of  Bechill  Bros,  denies  every  allegation 
in  the  complaint  except  the  one  narrating  their  part- 
nership. They  affirmatively  defend  on  the  ground 
that  the  defendant  O^Donnell  was  an  independent  con- 
tractor in  charge  of  the  work  and  that  they  had  no 
control  over  the  same.  They  also  interpose  tiie  de- 
fenses of  assumption  of  risk  and  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  answer  of  the 
defendant  O^Donnell  is  like  that  of  Bechill  Bros.,  ex- 
cept that  he  omits  the  defense  of  independent  con- 
tractor. 

The  replies  deny  the  new  matter  in  each  answer. 
Further  replying  to  the  answer  of  Bechill  Bros.,  the 
plaintiff  alleges  that,  by  virtue  of  certain  ordinances 
pleaded,  they  had  entered  into  a  contract  with  the 
City  of  Portland  for  making  the  improvement  in  ques- 
tion in  which: 

They  *' agreed  that  no  part  of  the  work  thereunder 
should  be  sublet  or  assigned  without  the  written  con- 
sent of  the  City  of  Portland,  and  that  the  said  Thos. 
A.  Bechill  and  W.  A.  Bechill  should  give  personal 
supervision  and  should  have  personal  charge  of  the 
work  covered  by  said  contract,  and  that  any  persons 
working  under  them  should  be  considered  merely  as 
employees  of  said  Thos.  A.  Bechill  and  W.  A.  BecbiU; 
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that  no  consent  in  writing  to  any  assignment  or  sublet- 
ting of  the  contract  hereinbefore  mentioned  was  ever 
made  or  entered  into  by  the  City  of  Portland  or  by 
any  persons  in  its  behalf/* 

A  jury  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  against  all  the  defendants,  and 
they  appeal. 

Reversed.    Decision  Upheld  on  Beheabinq. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Wilson  d  Neal,  with  an  oral  argument  by  Mr. 
O.  A.  Neal. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Abel  d  Burnett  and  Messrs.  Richards  &  Rich- 
ards, with  oral  arguments  by  Mr.  Coy  Burnett  and 
Mr.  0.  R.  Richards. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  The  first  question  to  be  considered  is  the  relation, 
if  any,  existing  between  the  plaintiff  and  Bechill  Bros. 
The  accident  happened  February  6, 1913.  There  is  in 
evidence  an  agreement  in  writing  dated  November  10, 
1912,  between  O^Donnell  and  Bechill  Bros.,  whereby 
the  former  was  to  do  the  grading,  involving  the  filling 
of  the  pit  already  mentioned,  according  to  the  engi- 
neer's plans  and  specifications,  and  to  receive  as  com- 
pensation 20  cents  per  cubic  yard  for  excavation  and 
nothing  for  fill.  It  was  admitted  that  Bechill  Bros, 
had  entered  into  a  contract  with  the  City  of  Portland 
in  pursuance  of  a  special  ordinance  authorizing  the 
improvement  in  question,  which  agreement  contained 
this  condition : 
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''The  said  work  shall  be  performed  under  the  per- 
sonal supervision  of  the  contractor,  and  no  part  of  this 
contract,  nor  any  interest  therein,  shall  be  sublet, 
assigned  or  transferred  without  the  written  consent 
of  said  city,  by  its  executive  board,  and  no  such  writ- 
ten consent  shall  release  the  contractor  from  any  obli- 
gation, either  to  said  city  or  to  the  persons  employed 
by  any  subcontractor,  and  all  subcontractors  shall  be 
considered  merely  as  employees  of  the  contractor  and 
may  be  discharged  by  said  city  for  incompetency, 
neglect  of  duty  or  misconduct,  * ' 

The  evidence  likewise  tended  to  show  that  the  plain- 
tiff was  not  on  the  pay-roll  of  Bechill  Bros.,  but  was 
employed  directly  by  O^Donnell  and  paid  by  him.  It 
was  also  admitted  that  no  consent  had  been  given  by 
the  city  or  by  anyone  representing  it  authorizing 
Bechill  Bros,  to  sublet  any  of  the  work  to  O'Donnell. 
What  then  is  the  legal  conclusion  to  be  drawn  from 
this  record  respecting  the  relation  existing  between 
the  plaintiff  and  the  defendants? 

In  the  control  of  the  streets  within  its  boundaries 
and  the  improvement  thereof,  the  City  of  Portland  was 
exercising  a  governmental  function.    Its  ordinances 
and  contracts  made  in  pursuance  thereof  operate  at 
least  upon  the  parties  concerned  with  the  force  of  a 
law.    It  is  analogous  to  the  principle  announced  by 
Mr.  Chief  Justice  Bean  in  Salem  v.  Anson,  40  Or.  339 
(67  Pac.  190,  91  Am.  St.  Rep.  485,  56  L.  R.  A.  169). 
There  the  City  of  Salem  had  granted  a  franchise  to 
the  defendant  Anson  to  use  its  streets,  alleys  and  high- 
ways for  the  purpose  of  establishing  and  maintaining 
an  electric  light  plant  in  the  city,  and  had  exacted  from 
him  a  bond  in  the  sum  of  $5,000,  conditioned  that  he 
should  install  his  plant  and  have  it  in  operation  by  a 
date  named.    He  utterly  failed  to  construct  the  plant 
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in  any  respect,  and  the  city  brought  an  action  to  re- 
cover the  amount  of  the  bond.    The  court  there  said : 

**The  ordinance  granting  to  Anson  the  right  and 
privilege  to  use  the  streets  and  highways  of  the  city 
in  the  construction  and  maintenance  of  his  plant  had 
the  force  and  effect  of  a  statute,  and  by  his  acceptance 
of  its  provisions  he  became  bound  to  comply  with  its 
terms  as  a  statutory  duty/' 

The  ordinance  under  which  the  contract  was  pro- 
mulgated in  the  case  at  bar  required  that: 

**The  contractor  or  contractors  for  said  improve- 
ment shall  take  entire  charge  of  the  work  during  its 
progress  and  shall  be  responsible  for  any  loss  or  acci- 
dent resulting  from  carelessness  or  negligence  and  the 
improvement  shall  be  completed  to  the  satisfaction  of 
the  executive  board  of  the  said  City  of  Portland/* 

By  stipulating  as  they  did  under  the  ordinance  men- 
tioned, Bechill  Bros,  in  a  sense  assumed  a  statutory 
obligation,  the  benefit  of  which  inures  to  any  person 
coming  within  its  terms.  They  agreed  that  the  con- 
tractor should  not  be  released  from  any  responsibility 
either  to  the  city  or  to  the  persons  employed  by  any 
subcontractor.  Under  these  circumstances,  they  could 
not  evade  their  statutory  duty  by  subletting  the  work 
to  O'Donnell,  and,  when  they  attempted  to  install  the 
latter  as  an  independent  contractor,  the  only  effect 
accomplished  as  to  the  questions  here  involved  when 
measured  by  their  engagement  with  the  city  was 
merely  to  make  him  an  employee  in  charge  of  the  work. 
In  short,  the  dealing  with  O'Donnell  by  Bechill  Bros, 
was  in  derogation  of  a  duty  imposed  upon  them  by 
the  very  ordinance  and  the  contract  under  which  they 
were  operating  and  cannot  affect  their  obligation  to 
the  plaintiff.    In  principle  it  comes  within  the  doctrine 
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of  Achles  V.  Pacific  Bridge  Co.,  66  Or.  110  (133  Pac 
781),  where  Mr.  Chief  Justice  McBbide  said: 

*' Where  a  statute  or  city  ordinance  requires  certain 
precautions  to  be  taken  for  the  safety  of  the  public  in 
the  manner  of  doing  the  work,  the  contractor  cannot 
shift  his  liability  for  failure  to  take  these  precautions 
by  employing  a  subcontractor:  Colgrove  v.  Smith,  102 
Cal.  220  (36  Pac.  411,  27  L.  E.  A.  590) ;  Luce  v.  Hoi- 
loway,  156  Cal.  162  (103  Pac.  886) ;  Storrs  v.  City  of 
Utica,  17  N.  Y.  104  (72  Am.  Dec.  437) ;  North  Chicago 
St.  R.  R.  Co.  V.  Dudgeon,  184  111.  477  (56  N.  E.  796) ; 
Robbins  v.  Chicago  City,  4  Wall.  657  (18  L.  Ed.  427) ; 

Eawver  v.  Whalen,  49  Ohio  St  69  (29  N.  E.  1049,  14 
L.  R.  A.  828) ;  Werthheimer  v.  Saunders,  95  Wis.  573 
(70  N.  W.  824,  37  L.  R.  A.  146).'' 

In  Morgan  v.  Bross,  64  Or.  63  (129  Pac.  118),  the 
defendant  was  a  contractor  engaged  in  the  construc- 
tion of  a  brick  building,  and  the  plaintiff  was  a  plumber 
installing  pipes  on  the  first  floor  beneath  where  the 
defendant  and  his  employees  were  at  work  on  the 
fourth  story.     The  action  was  instituted    under  the 
employers'  liability  law,  the  substance  of  the  charge 
being  that  for  want  of  temporary  floors  in  the  edifice, 
as  required  by  a  building  ordinance  of  the  City  of 
Portland  a  brick  falling  from  where  the  defendant  was 
at  work  struck  the  plaintiff  and  injured  him.     At  the 
trial  the  defendant  was  refused  the  right  to  show  that 
the  man  in  charge  of  the  carpenter  work  had  agreed 
to  install  the  temporary  floors.     This  court,  however, 
approved  this  action  of  the  Circuit  Court,  speaking  by 
Mr.  Justice  Moore  in  this  language: 

''The  obligations  to  lay  such  coverings,  in  order  to 
protect  the  life  and  limbs  of  persons  employed  in  a 
building  under  construction,  having  been  placed  by 
the  statute  and  ordinance  referred  to  on  a  contractor, 
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the  defendant,  who  sustained  that  relation  to  the 
owner,  could  not  escape  liability  for  a  neglect  to  com- 
ply with  such  requirements  by  showing  that  the  car- 
penter had  agreed  to  discharge  that  duty. '  * 

2.  The  principal  error  assigned  by  all  the  defend- 
ants is  that  the  Circuit  Court  was  mistaken  in  holding 
the  case  to  be  one  stated  under  the  initiative  act  of 
November,  1910,  and  commonly  known  as  the  employ- 
ers'  liability  law  (Chapter  3,  p.  16,  Laws  1911 ;  L.  0.  L. 
xxxvi).  That  is  a  statute  which  specifies  in  its  title 
that: 

It  is  *'for  the  protection  and  safety  of  persons  en- 
gaged •  •  in  any  dangerous  occupation,  and  extend- 
ing and  defining  the  liability  of  employers  in  any  or 
all  acts  of  negligence,  or  for  injury  or  death  of  their 
employees,  and  defining  who  are  the  agents  of  the  em- 
ployer. •  •  '' 

Section  1  of  that  act,  so  far  as  deemed  even  possibly 
applicable  to  the  case  in  hand,  reads  thus : 

*'A11  owners,  contractors,  subcontractors,  corpora- 
tions, or  persons  whatsoever,  engaged  in  the  construc- 
tion, repairing,  alteration,  removal,  or  painting  of  any 
building,  bridge,  viaduct,  or  other  structure,  or  in  the 
erection  or  operation  of  any  machinery,  or  in  the  man- 
ufacture, transmission,  and  use  of  electricity,  or  in  the 
manufacture  or  use  of  any  dangerous  appliance  or 
substance,  shall  see  that  all  metal,  wood,  rope,  glass, 
rubber,  gutta  percha,  or  other  material  whatever, 
shall  be  carefully  selected  and  inspected  and  tested 
so  as  to  detect  any  defects,  and  all  scaffolding,  staging, 
false  work,  or  other  temporary  structure  shall  be  con- 
structed to  bear  four  times  the  maximum  weight  to  be 
sustained  by  said  structure,  and  such  structure  shall 
not  at  any  time  be  overloaded  or  overcrowded;  and 
all  scaffolding,  staging,  or  other  structure  more  than 
twenty  feet  from  the  ground  or  floor  shall  be  secured 
^rom  swaying  and  provided  with  a  strong  and  efficient 
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safety  rail  or  other  contrivance,  so  as  to  prevent  any 
person  from  falling  therefrom,  and  all  dangerous  ma- 
chinery shall  be  securely  covered  and  protected  to  the 
fullest  extent  that  the  proper  operation  of  the  machin- 
ery permits,  and  all  shafts,  wells,  floor  openings,  and 
similar  places  of  danger  shall  be  inclosed,  *  *  and 
generally,  all  owners,  contractors,  or  subcontractors, 
and  other  persons  having  charge  of,  or  responsible  for, 
any  work  involving  a  risk  or  danger  to  the  employees 
or  the  public,  shall  use  every  device,  care,  and  precau- 
tion which  it  is  practicable  to  use  for  the  protection 
and  safety  of  life  and  limb,  limited  only  by  the  neces- 
sity for  preserving  the  efficiency  of  the  structure,  ma- 
chine, or  other  apparatus  or  device,  and  without  re- 
gard to  the  additional  cost  of  suitable  material  or 
safety  appliance  and  devices." 

Section  2  declares: 

**The  manager,  superintendent,  foreman,  or  other 
person  in  charge  or  control  of  the  construction  or 
works  or  operation,  or  any  part  thereof,  shall  be  held 
to  be  the  agent  of  the  employer  in  all  suits  for  dam- 
ages for  death  or  injury  suffered  by  an  employee/' 

Because  of  the  terms  of  the  ordinance  and  the  con- 
tract made  by  Bechill  Bros,  with  the  City  of  Portland, 
they  could  not  shuffle  off  their  responsibility  for  in- 
jury happening  upon  their  works  to  one  rightfully  in 
employment  there.    In  actually  subletting  the  contract 
to  O'Donnell,  as   already  pointed    out,  they  effected 
nothing  more  than  to  place  him  in  charge  and  control 
of  the  work.     By  virtue  of  Section  2  of  the  act,  there 
was  cast  upon  him  by  operation  of  law  as  a  result 
of  this  transaction  an  agency  on  behalf  of  the  defend- 
ants Bechill  Bros.,  and,*  when  he  employed  the  plaintiff 
to  work  on  the  improvement,  the  legal  effect  that  trans- 
action had  was  to  make  the  latter   the   employee  of 
Bechill  Bros,  if  that  were  necessary  to  give  him  the 
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benefit  of  the  act.  In  substance,  when  the  plaintiff 
accepted  employment  from  O'Donnell  under  the  cir- 
cumstances disclosed  by  the  record,  he  was  contracting 
with  an  agent  of  undisclosed  principals,  Bechill  Bros., 
who  are  liable  when  discovered. 

To  bring  himself  within  the  statute,  plaintiff  alleges 
that  in  the  prosecution  of  the  undertaking  mentioned 
the  defendants  used  '4n  all  of  said  work  and  at  all 
of  said  times,  plows,  slips,  fresnoes,  wheel-scrapers, 
dump-wagons,  horses  and  mules,  and  that  said  wheel- 
scrapers,  fresnoes  and  dump-wagons  constitute  and 
are  machinery,  and  that  as  such  contractors  the  de- 
fendants were  jointly  engaged  in  the  construction,  re- 
pairing and  alteration  of  a  structure,  and  in  the  opera- 
tion of  machinery,  and  that  such  work  so  carried  on 
by  defendants  involved  a  risk  and  danger  to  the  plain- 
tiff and  to  their  employees  and  to  the  public.  * ' 

The  defendant  excepted  to  the  following  instruction 
given  by  the  trial  judge: 

*'The  court  determines  this  case  to  come  under  the 
Employers'  Liability  Act,  for  the  reason  that  it  holds 
this  fill  to  be  a  structure  in  the  meaning  of  the  act, 
and  the  law  says  all  structures  shall  be  guarded  with 
every  reasonable  device;  every  practicable  device 
which  does  not  impair  or  destroy  the  efficiency  of  the 
work  being  carried  on.  You  must  first  determine 
"whether  such  a  device  as  was  alleged  in  the  complaint, 
and  not  furnished,  could  have  been  furnished,  would 
have  been  practicable,  and  if  furnished  would  not  have 
impaired  or  destroyed  the  efiiciency  of  the  work. 
That  will  be  the  first  thing  for  you  to  determine  here." 

It  is  charged,  indeed,  that  the  defendants  were  negli- 
gent in  failing  to  provide  a  safety  rail  or  some  such 
contrivance  to  prevent  the  plaintiff  and  other  em- 
ployees from  falling  inta  the  excavation  being  filled. 
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So  far  as  a  railing  eo  nomine  is  concerned,  the  statute 
only  requires  that  to  be  attached  to  scaffolding,  stag- 
ing, or  other  structure  more  than  20  feet  from  the 
ground  or  floor.  It  is  not  pretended  that  anj  such 
''scaffolding,  staging  or  other  structure**  was  in  use 
on  the  works  mentioned.  The  plaintiff  was  not  at  any 
time  20  feet  from  the  ground.  Neither  is  it  claimed 
that  the  accident  happened  on  account  of  any  defect 
in  any  of  the  implements  or  machines  in  use  at  the 
time.  Failure  to  see  that  ''all  metal,  wood,  rope, 
glass,  rubber,  gutta-percha,  or  other  material  what- 
ever, shall  be  carefully  selected  and  inspected  and 
tested  so  as  to  detect  any  defects,"  is  not  laid  to  the 
charge  of  the  defendants.  It  is  clear  that  nothing  is 
alleged  here  constituting  a  violation  of  the  detailed 
specifications  appearing  in  the  first  part  of  Section  1 
of- the  act  in  question.  If  a  cause  of  action  exists  in 
the  case  at  bar,  it  must  be  classified  under  the  general 
clause  at  the  end  of  the  section  imposing  liability  upon 
those  engaged  in  '  *  any  work  involving  a  risk  or  danger 
to  the  employees  or  the  public."  The  testimony 
clearly  establishes,  that  the  plaintiff  was  rightfully 
present  on  the  work  as  a  hired  laborer.  Whether  the 
work  involved  a  risk  or  danger  to  employees  or  the 
public,  and  whether  it  was  practicable  to  use  the  device 
mentioned  in  the  pleadings  for  the  safety  of  those  en- 
gaged in  the  service,  are  questions  of  fact  put  in  issue 
by  the  pleadings  to  be  determined  by  the  jury.  By 
his  peremptory  instruction  that  the  case  comes  under 
the  Employers*  Liability  Act,  on  the  ground  that  the 
fill  was  a  structure,  the  trial  judge  to  all  intents  and 
purposes  took  from  the  jury  the  right  to  decide  these 
issues  of  fact.  Under  the  pleadings  here,  the  only 
allegation  of  fact  bringing  the  case  within  the  terms 
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of  the  act  is  the  disputed  one  of  whether  or  not  the 
work  involved  risk  or  danger  to  the  employees.  It 
was  the  duty  of  the  presiding  judge  to  submit  this 
question  of  fact  to  the  jury;  whereas,  in  very  truth, 
he  practically  decided  it  himself  under  the  instruction 
quoted.  While  we  hold  that  a  cause  of  action  is  stated 
under  the  statute  mentioned,  yet  the  traversed  aver- 
ments of  fact  must  be  left  to  the  decision  of  the  jury. 

3.  The  defendants  also  contend  that  the  complaint 
was  subject  to  general  demurrer  because  it  did  not 
state  that  the  alleged  injury  was  caused  by  failure  to 
perform  any  act  required  by  the  contract  to  be  per- 
formed. It  is  true  the  measures  to  be  taken  for  the 
safety  of  employees  are  not  prescribed  by  that  agree- 
ment. These  result  from  the  operation  of  the  statute, 
and  the  defendants  cannot  excuse  themselves  because 
they  were  not  compelled  by  their  agreement  or  the 
ordinance  to  use  the  particular  device  mentioned  in 
the  complaint. 

For  the  error  in  giving  the  instruction  above  quoted, 
the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bevebsed  and  Remanded. 
Approved  on  Beheabino. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  MoBbidb 
and  Mb.  Justice  Benson  concur. 
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Beargned  June  2,  former  opinion  approved  June  22,  1915. 

On  Beheabing. 

(149  Pae.  533.) 

In  Banc.    Mb.  Justice  McBbide  delivered  the  opin- 
ion of  the  court. 

Since  this  case  was  reargued,  we  have  given  it  care- 
ful consideration,  and  still  adhere  to  the  views  ex- 
pressed in  the  opinion  filed  February  23,  1915.    For 
the  reasons  there  given,  our  former  decision  is  upheld. 
FoBMEB  Opinion  Appboved  on  Beheabinq. 


Argued  May  8,  affirmed  May  18,  rehearing  denied  June  22,  1915. 

DALE  V.  MABVIN. 

(148  Pae.  me;  148  Pae.  1151.) 

8tatnt6»— AdopUon  of  Statute  of  Bister  State — OonstmetimL 

1.  Where  the  legislature  adopts  a  statute  from  another  state,  the 
construction  given  the  act  by  the  courts  of  the  other  state  prior  to 
its  enactment  in  this  state  usually  governs  in  interpreting  such  act 
here. 

Bubaad  and  Wlf  e— Hoiuehold  Eiq^ienseB— Liability  on  Kote — Statute. 

2.  Under  Section  7039,  L.  0.  L.,  providing  that  the  expenses  of 
the  family  and  the  education  of  the  children  are  chargeable  upon 
the  property  of  both  husband  and  wife,  or  of  either  of  them,  and 
that  in  relation  thereto  they  may  be  sued  jointly  or  separately,  al- 
though an  action  at  law  may  be  maintained  against  a  married  woman 
for  the  value  of  goods  purchased  by  her  husband  and  used  as  family 
necessaries,  yet  the  realty  of  a  wife  cannot  be  subjected  to  the  pay- 
ment of  a  note  given  by  her  husband  to  evidence  his  liability  to  a 
tradesman  for  household  supplies;  her  liability  under  the  statute  be- 
ing only  upon  the  original  account  for  goods  sold  and  delivered. 

[As  to  conflict  of  laws  relating  to  the  liability  of  married 
woman,  see  note  in  46  Am.  St.  Bep.  446.] 

Constitutional  Law— I>a6  Process  of  Law — SeiMurate  Property — Iil»- 
bllity  for  Honaehold  Oooda— Oonstltatioa — Statute. 

3.  Where  a  creditor,  to  whom  a  husband  had  given  a  note  rep- 
resenting his  liability  for  household  goods,  sought  to  enforce  agmiABt 


Jiine,  1915.]  Dale  v.  Makvin.  529 


the  wife  her  joint  liability  with  the  husband  for  such  expenses  under 
Section  7039,  L.  O.  L.,  by  levying  execution  upon  the  wife's  home- 
stead estate  under  judgment  against  the  husband  alone  in  an  action 
on  his  note,  the  attempt  was  in  contravention  of  the  organic  law, 
which  guarantees  to  a  citizen  the  right  of  trial  by  jury  before  he 
or  she  may  be  deprived  of  property,  unless  the  wife's  realty  was 
fraudulently  conveyed  to  her  by  her  husband. 

[As  to  liability  of  wife  for  necessaries,  see  note  in  31  Am.  Bep. 
697.] 

Jadgment — Condufliyenefls — ^PaxBoiu  Bound— Husband  and  Wife. 

4.     A  wife  is  not  bound  by  judgment  in  an  action  against  her 
husband  to  which  she  was  not  a  party. 

From  Wallowa:  John  W.  Knowles,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Justice  Moobe. 

This  is  a  suit  by  Mary  E.  Dale  against  Edgar  Mar- 
vin, Sheriff,  and  others  to  enjoin  a  threatened  cloud- 
ing of  the  title  to  real  property.  The  complaint 
charges,  in  effect,  that  pursuant  to  the  provisions  of 
the  laws  of  the  United  States,  James  H.  Dale,  prior  to 
the  year  1900,  made  a  homestead  entry  upon  a  tract 
of  land,  particularly  describing  the  premises,  in  Wal- 
lowa County,  Oregon ;  that  on  March  9,  1900,  he  gave 
to  the  defendants  Bart  Stephenson  and  F.  M.  Hitt, 
partners  as  Stephenson  &  Hitt,  his  promissory  note 
for  $170,  maturing  in  six  months,  with  interest  at  10 
per  cent,  stipulating  to  pay  such  additional  sum  as 
the  court  might  adjudge  reasonable  as  attorney's  fees, 
in  case  an  action  was  commenced  to  collect  the  note  or 
any  part  thereof ;  that  a  patent  was  issued  to  Dale  for 
his  homestead  April  9,  1901;  that  on  March  4,  1903, 
Stephenson  &  Hitt  commenced  an  action  in  a  Justice 's 
Court  of  that  county  against  Dale  to  recover  the 
amount  of  the  note;  that  eight  days  thereafter,  and 
while  that  action  was  pending.  Dale  executed  to  his 
wife,  the  plaintiff  herein,  a  deed  to  his  homestead, 
which  conveyance  was  duly  recorded  the  day  it  was 
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made ;  that  on  March  16,  1903,  judgment  was  given  in 
that  action  for  the  amount  of  Dale's  note,  attorney's 
fees,  costs  and  disbursements,  and  three  days  there- 
after a  proper  transcript  of  the  judgment  was  duly 
entered  in  the  judgment  docket  of  the  Circuit  Court 
for  that  county ;  that  on  March  11,  1913,  by  considera- 
tion of  the  latter  court,  the  judgment  referred  to  was 
renewed  and  re-entered  in  the  judgment  docket;  that 
four  days  thereafter  Stephenson  &  Hitt  caused  an  exe- 
cution to  be  issued  on  the  judgment,  and  delivered 
the  writ  to  the  defendant  Edgar  Marvin,  the  sheriff 
of  that  county,  who  levied  upon  the  plaintiff's  land  and 
advertised  it  for  sale;  that  a  sale  of  the  premises,  if 
allowed  to  be  made,  will  cloud  the  title  to  the  plaintiff's 
real  property  to  her  irreparable  injury;  and  that  the 
promissory  note  mentioned,  having  been  given  before 
the  patent  was  issued,  the  homestead,  under  Section 
2296,  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1913,  §  4551),  is  exempt  from  execution. 
The  answer  admitted  all  the  averments  of  the  com- 
plaint, except  that  the  threatened  sale  of  the  land  would 
be  to  the  plaintiff's  irreparable  injury,  and  that  the 
premises  were  exempt  from  execution,  which  averments 
were  denied.    For  a  further  defense  it  was  alleged,  in 
substance,  that  prior  to  the  giving  of  the  note,  Stephen- 
son &  Hitt  sold  and  delivered  to  Dale,  at  his  request, 
groceries,  clothing,  dry-goods,  and  farming  utensils 
of  the  reasonable  value  of  $170,  which  goods,  etc,  were 
purchased  for  and  used  by  the  plaintiff  and  her  hus- 
band as  family  expenses,  and    that  to  evidence  the 
amount  so  due  and  owing,  but  not  as  payment  thereof, 
the  promissory  note  was  given  and  accepted.    The  an- 
swer practically  reiterates  the  averments  of  the  com- 
plaint, and  for  a  second  defense  alleges  that  for  a  valu- 
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able  consideration  Dale  executed  to  his  wife  a  deed 
of  his  homestead^  which  land  is  subject  to  the  payment 
of  the  judgment  mentioned.  For  a  third  defense  it 
is  averred  that  on  August  27,  1907,  the  plaintiff  se- 
cured the  legal  title  to  another  tract  of  land  in  that 
county,  particularly  describing  the  premises,  which 
real  property  is  also  liable  to  the  payment  of  the  judg- 
ment referred  to.  A  motion  to  strike  out  the  second 
and  third  defenses  was  allowed,  and  a  demurrer  to  the 
remainder  of  the  averments  of  the  answer  was  sus- 
tained, whereupon  a  decree  was  rendered  as  prayed 
for  in  the  complaint,  and  the  defendants  appeal. 

Apfibmed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  M.  Dill. 

For  respondent  there  was  a  brief  over  the  name 
of  Messrs.  Sheahan  <&  Cooley,  with  an  oral  argument 
by  Mr.  A.  8.  Cooley. 

Opinion  by  Mb.  Chiep  Justice  Moobb. 

The  statute  declaring  the  liability  of  each  spouse  for 
household  outlays  reads: 

*'The  expenses  of  the  family  and  the  education  of 
the  children  are  chargeable  upon  the  property  of  both 
husband  and  wife,  or  of  either  of  them,  and  in  relation 
thereto  they  may  be  sued  jointly  or  separately '* :  Sec- 
tion 7039,  L,  0.  L. 

This  law,  enacted  in  the  year  1878,  was  evidently 
borrowed  from  Iowa,  for  the  statute  of  that  state  upon 
this  subject  is  identical  with  the  language  quoted: 
Ann.  Code  of  Iowa,  1897,  §  3165 ;  Watkins  v.  Mason, 
11  Or.  72  (4  Pac.  524).  The  defendants'  counsel  as- 
sert that,  having   thus  appropriated    the  statute  of 
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Iowa,  the  construction  put  upon  the  enactment  by  the 
Supreme  Court  of  that  state  was  also  adopted,  where- 
by the  rule  established  in  the  case  of  Frost  v.  Parker, 
65  Iowa,  178  (21  N.  W.  507),  is  controlling  herein,  and, 
this  being  so,  errors  were  committed  in  awarding  the 
relief  granted.  In  the  case  relied  upon  the  defend- 
ant husband  gave  his  promissory  notes  for  an  organ 
which  was  used  in  the  family.  During  the  pendency 
of  an  action  on  the  notes  against  the  husband  he  exe- 
cuted a  deed  of  his  real  property  to  another  person, 
who  immediately  conveyed  the  premises  to  the  defend- 
ant's  wife.  A  judgment,  rendered  in  that  action 
against  the  husband  alone,  was  transferred,  and  the 
assignee  instituted  a  suit  in  equity  against  the  hus- 
band and  wife  to  subject  her  land  to  the  lien  of  the 
judgment,  alleging  in  the  bill  that  the  conveyances 
were  fraudulent,  and  that  the  debt  for  which  the 
judgment  was  rendered  was  contracted  for  family  ex- 
penses. In  deciding  that  case  it  was  held  that  the  pur- 
chase of  the  organ  was  an  expense  incurred  on  ac- 
count of  the  family;  that  though  the  husband  gave 
his  individual  note  for  the  musical  instrument,  and 
judgment  against  him  alone  was  rendered,  the  plain- 
tiff, as  assignee  of  the  judgment,  was  entitled  to  the 
relief  sought,  and  that  such  right  to  equitable  relief 
was  not  barred  by  the  statute  of  limitations  so  long 
as  the  debt,  in  the  form  which  it  had  assumed,  was 
not  barred  against  the  husband.  Mr.  Justice  Beck, 
in  reaching  that  conclusion,  observes: 

**We  find  it  unnecessary  to  inquire  into  the  good 
faith  and  validity  of  the  deeds  under  which  the  wife 
claims  title  to  the  land,  for  the  reason  that,  if  it  be  con- 
ceded that  they  are  valid,  and  that  her  title  is  not 
tainted  by  fraud,  the  land,  as  well  as  the  lots,  may  in 
this  action,  be  held  subject  to  plaintiff's  judgment" 
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Further  in  the  opinion  the  writer,  referring  to  the 
statute  of  Iowa,  says: 

' '  Here  a  right  is  created  and  a  liability  declared,  but 
no  remedy  is  provided  or  pointed  out.  The  right  de- 
clared is  that  the  creditor  of  the  husband  or  wife,  for 
family  expenses,  may  have  a  remedy  against  both. 
The  liability  created  is  that  both  shall  be  liable  for 
family  expenses.  The  remedy  to  enforce  the  pro- 
vision is  not  pointed  out  further  than  that  the  indebt- 
edness contemplated  by  the  provision  may  be  *  charge- 
able upon  the  property  of  both  husband  and  wife.' 
It  has  been  held  that  under  this  provision  each  is  per- 
sonally liable.  *  *  But  it  cannot  be  held  that  the  rem- 
edy under  this  provision  is  limited  alone  to  a  personal 
judgment,  and  that,  by  proper  proceedings,  the  prop- 
erty of  the  wife  may  not  be  pursued  without  the  claim 
for  a  personal  judgment  against  her.  This  is  pre- 
cisely what  plaintiff  seeks  to  do  in  this  case.  No 
prejudice  results  to  the  wife  by  seeking  to  enforce  the 
debt  against  her  property  without  asking  a  personal 
judgment  against  her.  The  statute,  in  declaring  that 
her  property  shall  be  charged,  clearly  implies  that  a 
remedy  against  it  is  contemplated.*' 

1.  When  the  legislative  assembly  of  Oregon  adopts 
a  statute  from  another  state,  the  construction  given 
to  the  act  by  the  court  of  last  resort  of  the  state  from 
which  the  law  was  borrowed,  made  prior  to  its  enact- 
ment in  this  state,  usually  governs  the  interpretation 
in  Oregon:  State  v.  Townsend^  60  Or.  223  (118  Pac. 
1020) ;  Hoskins  v.  Dwight,  69  Or.  558  (139  Pac.  922). 
In  Black  v.  Sippy,  15  Or.  574  (16  Pac.  418),  which  was 
an  action  to  recover  the  value  of  merchandise  pur- 
chased for  and  used  by  a  family  as  necessary  expenses, 
it  was  ruled  that  a  promissory  note,  given  by  the  hus- 
band to  evidence  the  purchase  price  of  the  goods,  might 
be  disregarded  and  a  recovery  had  against  the  wife 
upon  an  itemized  exhibit  of  the  articles  of  merchandise 
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sold  and  delivered.  In  that  case  Mr.  Chief  Justice 
LoBD,  referring  to  the  cases  of  Frost  v.  Parker,  65 
Iowa,  178  (21  N.  W.  507),  and  Phillips  v.  Kirby,  73 
Iowa,  278  (34  N.  W.  855),  decided,  respectively,  De- 
cember 4,  1884,  and  October  27,  1887,  says : 

**As  a  result  of  the  reasoning  of  these  authorities 
under  an  identical  provision,  tibe  wife  is  liable  for 
necessaries  incurred  as  a  family  expense,  although 
originally  charged  to  the  husband,  and  for  which  he 
had  given  his  note;  nor  will  the  transfer  of  the  note 
discharge  her  from  such  liability. '* 

In  a  concurring  opinion,  Mr.  Justice  Stbahan  ob- 
serves : 

**I  yield  an  assent  to  this  decision  solely  on  the  prin- 
ciple of  stare  decisis.  When  the  legislature  used 
the  terms  *  chargeable  upon  the  property,'  they  were 
using  language  the  signification  of  which  had  received 
a  judicial  construction,  and  was  fixed  in  equity,  and  it 
ought  to  be  held,  therefore,  that  such  language  was 
used  in  that  sense.  The  effect  of  such  construction 
would  be  to  create  a  new  remedy  in  equity  against  the 
property  of  both  husband  and  wife  for  the  necessaries 
of  the  family ;  but  Iowa,  whence  this  statute  was  taken, 
had  given  it  a  different  construction  prior  to  its  adop- 
tion here,  which  I  suppose  upon  well-settled  principles 
we  are  compelled  to  follow.** 

2.  That  an  action  at  law  may  be  maintained  against 
a  married  woman  to  recover  the  reasonable  value  of 
goods,  wares,  and  merchandise  purchased  for  and 
used  as  family  necessities  is  conceded  under  the  prac- 
tice prevailing  in  Oregon.  She  is  not  liable,  however, 
on  a  contract  based  on  an  account  stated  between  her 
husband  and  the  merchant  who  sold  and  delivered 
goods  of  that  kind:  Holmes  v.  Page,  19  Or.  232  (23 
Pac.  961).  A  married  woman  would  therefore  not  be 
liable  on  a  promissory  note  executed  by  her  husband 
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to  evidence  the  purchase  price  of  family  expenses. 
This  conclusion  repudiates  the  doctrine  promulgated 
in  Frost  v.  Parker,  65  Iowa,  178,  (21  N.  W.  507),  which 
case  was  decided  after  the  enactment  of  Section  7039, 
L.  0.  L.,  and  hence  the  rule  so  announced  is  not  con- 
trolling in  the  case  at  bar.  The  statute  referred  to 
creates,  as  to  the  husband  and  wife,  a  personal  liability 
which  may  be  enforced  in  an  action  at  law  against 
them  jointly  or  severally.  If  both  have  not  joined 
in  executing  a  promissory  note,  or  assented  to  the 
accuracy  of  an  account  stated  to  evidence  the  value 
of  the  necessaries  purchased,  a  recovery  can  be  had 
against  the  spouse  who  did  not  join  in  giving  or  con- 
senting to  such  memorandum  only  upon  the  original 
account  of  the  goods  sold  and  delivered. 

3.  Section  7039,  L.  0.  L.,  does  not  treat  the  marital 
relation  as  a  partnership,  so  that  the  signing  of  the 
firm  name  to  a  promissory  note  by  one  spouse,  to  evi- 
dence expenses  incurred  on  account  of  the  family,  is 
thereby  rendered  an  obligation  binding  upon  the  other, 
who  did  not  join  in  executing  the  writing.    While  the 
husband  and  wife  may  be  sued  jointly  for  family  ex- 
penses, an  action  for  such  recovery  is  usually  several 
and  brought  against  the  party   who    owns   property 
which  by  the  statute  is  made  chargeable  with  such 
expenses,  and   such   being   the    general  practice,  the 
spouse  who  has  no  property,  though  he  may,  in  the 
first  instance,  impose  a  burden  upon  the  property  of 
his  life  associate,  for  the  value  of  such  goods  as  he 
may  purchase  as  family  necessities,  ought  not  to  be 
permitted  by  any  act  of  his  own  to  extend  the  statute 
of    limitations  against  the  other  spouse  who,  in  our 
opinion,  is  not  a  surety,  as  has  been  held  in  some  other 
jurisdictions.    Each  spouse  under  the  organic  law  of 
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this  state  is  guaranteed  the  right  of  a  trial  by  jury, 
in  an  action  at  law,  before  his  property  becomes  ulti- 
mately liable  for  the  payment  of  the  reasonable  value 
of  goods  sold  and  delivered,  assuming  always  that  no 
fraud  has  been  practiced  by  a  conveyance  of  property 
from  one  spouse  to  the  other  in  anticipation  of  the 
rendition  of  a  judgment  in  such  action,  in  which  case 
equity  would  undoubtedly  afford  relief  if  no  laches 
had  occurred. 

4.  In  the  case  at  bar,  it  will  be  remembered,  the  an- 
swer avers  that  the  plaintiff  secured  a  conveyance 
from  her  husband  of  his  homestead  for  a  valuable  con- 
sideration. She  never  had  an  opportunity  to  contest 
an  averment  of  the  quantity  of  goods  sold  and  deliv- 
ered, or  to  challenge  the  value  thereof.  She  is  not 
liable  upon  the  promissory  note  given  by  her  husband 
to  evidence  the  purchase  price  of  such  merchandise, 
nor  is  she  bound  by  the  judgment  rendered  against 
him  since  she  was  not  a  party  to  that  action.  As  to 
her,  the  statute  of  limitations  of  six  years  has  run 
against  the  original  demand. 

The  conclusion  reached  renders  it  unnecessary  to 
consider  Section  2296  of  the  Revised  Statutes  of  the 
United  States,  exempting  homesteads  from  enforced 
sales  upon  execution.  No  error  was  committed  as  al- 
leged, and  the  decree  is  affirmed. 

Affibmsd.    Bshbabino  Dbnibd. 


i 


June,  1915.]  Dai^b  v.  Mabvin.  t  537 


Denied  June  22,  1015. 

On  Petition  fob  Rehbabinq. 

(148  Pae.  1151.) 

Mr.  Thomats  M.  Dill,  for  the  petition. 
Messrs.  Sheahan  d  Cooley,  contra. 

In  Banc.    Opinion  by  Mb.  Chiep  Justice  Moobe. 

In  a  petition  for  a  rehearing  it  is  maintained  that 
an  error  was  committed  in  holding  the  statute  of  limi- 
tations was  not  extended  as  to  the   plaintiff   whose 
husband,  in  order  to  evidence  the  purchase  price  of 
goods,  wares  and  merchandise  bought  for  and  used 
as  family  expenses,  had  executed  therefor  a  promis- 
sory note  upon  which  obligation  a  judgment  was  ren- 
dered; and  that  Section  7039,  L.  0.  L.,  having  been 
obtained  from  Iowa,  the  construction  placed  upon  the 
statute  by  the  Supreme  Court  of  that  state  prior  to  its 
adoption  in  Oregon  is  controlling  herein.    Our  stat- 
ute was  enacted  in  the  year  1878.    In  Lawrence  v. 
Sinnamon,  24  Iowa,  80,  decided  January  28,  1867,  in 
construing  the  Iowa  statute,  it  was  held  that  the  hus- 
band being  the  head  of  the  family  was  not  only  author- 
ized to  make  purchases  of  household  expenses  in  his 
own  name,  but  to  change  the  form  of  evidence  of  the 
indebtedness  arising  therefrom  by  executing  his  prom- 
issory note  for  the  amount,  thereby  taking  the  case 
out  of  the  statute  of  limitations  as  to  the  wife. 

In  Polly  V.  Walker,  60  Iowa,  86  (14  N.  W.  137), 
decided  December  7,  1882,  a  judgment  was  rendered 
against  a  husband,  with  his  consent  in  the  year  1867, 
for  the  value  of  goods  purchased  for  use  in  the  family 


538  •  Daub  v.  Martin.  [76  Or. 


as  necessaries.  In  March,  1881,  the  husband  being 
insolvent  and  the  judgment  remaining  nnpaid,  an  exe- 
cution issued  thereon  was  levied  upon  the  real  prop* 
erty  of  the  wife,  who  thereupon  instituted  a  suit  to 
enjoin  the  sale.  A  cross-bill  was  interposed  by  the 
defendants,  alleging  that  the  husband  and  wife  were 
liable  for  the  value  of  the  goods  so  sold,  and  that  tak- 
ing a  judgment  against  him  alone,  did  not  in  any 
manner  release  her  from  the  debt  or  relieve  her  prop- 
erty from  liability.  A  demurrer  to  the  cross-bill,  on 
the  ground  that  the  cause  of  suit  was  barred  by  the 
statute  of  limitations,  was  sustained  and  the  defend- 
ants appealed.  In  affirming  the  decree,  Mr.  Justice 
BoTHBOGK,  speaking  for  the  court,  says : 

**  Counsel  for  appellant  contends  that,  although  this 
debt  was  contracted  prior  to  1867,  and  suit  was 
brought  in  that  year  against  the  husband  alone,  and 
judgment  obtained  against  him,  without  any  reference 
to  the  wife  or  her  property,  the  judgment,  or  rather 
the  original  claim,  may  now  be  made  a  charge  upon 
her  property,  because  the  judgment  is  not  barred  by 
the  statute  of  limitations  as  against  the  husband.  In 
other  words,  it  is  claimed  that,  so  long  as  the  debt 
exists  against  the  husband,  it  may  be  enforced  as  a 
charge  or  lien  upon  the  wife^s  property;  and  reliance 
is  had  upon  the  case  of  Lawrence  v.  Sinnamon,  24 
Iowa,  80.'*  Further  in  the  opinion  it  is  observed: 
*'When  the  judgment  was  rendered  against  the  hus- 
band for  this  debt,  although  it  operated  to  extend  the 
time  within  which  the  claim  could  be  collected  of  him, 
it  was  not  a  contract  binding  upon  the  wife,  nor  in 
any  manner  connecting  her  with  it,  as  in  the  case  of 
Lawrence  v.  Sinnamon,  supra.  In  our  opinion  the 
demurrer  to  the  cross-petition  was  correctly  sus- 
tained. ' ' 

Relying  probably  upon  the  rule  announced  in  PoUy 
V.  Walker,  60  Iowa,  86  (14  N.  W.  137),  but  not  refer- 
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ring  to  that  case,  it  was  held  in  Black  v.  Sippy,  15  Or. 
574  (16  Pac.  418),  an  action  to  recover  the  value  of 
merchandise  sold  and  delivered,  decided  in  January, 
1888,  that  the  wife  was  liable  for  goods  purchased 
for  family  use,  although  sold  to  the  husband  on  his 
individual  credit,  and  that  he  might  change  the  form 
of  indebtedness  by  giving  his  promissory  note  for  the 
account,  without  releasing  her. 

So,  too,  in  Holmes  v.  Page,  19  Or.  232  (23  Pac.  961), 
decided  in  May,  1890,  it  was  ruled  that  where  goods 
were  purchased  and  used  as  family  expenses,  either 
the  husband  or  the  wife  was  liable  in  an  action  for 
them,  but  that  the  wife  could  not  be  held  on  an  ac- 
count stated  between  her  husband  and  the  mer- 
chants, to  which  contract  she  had  not  assented.  It 
will  thus  be  seen  that  this  court,  in  deciding  the  cases 
last  cited,  followed  the  rule  adopted  by  the  Supreme 
Court  of  Iowa  in  Polly  v.  Walker,  60  Iowa,  86  (14  N.  W. 
137).  Without  referring  to  that  case,  so  far  as  we 
have  been  able  to  ascertain,  other  decisions  of  that 
court  seem  to  have  departed  from  the  legal  principle 
thus  promulgated. 

In  Fitzgerald  v.  McCarty,  55  Iowa,  702  (8  N.  W. 
646),  it  was  held  that  a  wife  could  not  be  charged  with 
attorney's  fees  and  interest  at  a  greater  rate  than  that 
prescribed  by  statute,  when  no  contract  to  that  effect 
had  been  made,  because  her  husband  had  given  a  prom- 
issory note  stipulating  therefor,  to  evidence  the  pur- 
chase price  of  goods  obtained  and  used  as  family  ex- 
penses. 

The  statute  imposes  upon  the  property  of  the  hus- 
band and  the  wife  a  joint  and  several  liability  for  the 
reasonable  value  of  goods,  wares  and  merchandise 
purchased  by  either  spouse  and  used  in  the  family 
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as  necessary  expenses.  The  burden  thus  cast  results 
from  a  proceeding  in  invitum  and  repels  the  presump- 
tion that  one  spouse  is  the  agent  for  the  other,  and 
while  the  statute  of  limitations  may  be  extended  by 
one  of  the  parties,  the  other  is  not  bound  thereby. 
The  remedy  against  the  one  who  did  not  join  in  exe- 
cuting a  promissory  note  or  in  assenting  to  a  stated 
account  must  be  based  upon  an  itemized  account  of 
the  goods  sold  and  delivered,  and  the  action  must  be 
instituted,  in  order  to  be  maintainable,  within  six 
years  from  the  sale  of  such  merchandise. 

We  adhere  to  the  former  opinion,  and  the  petition 
for  a  rehearing  is  denied. 

Affibiced.    Behbabing  Denied. 


Argued  May  3,  affirmed  May  18,  reheiiiring  denied  June  22,  1915. 

EVANS  V.  MARVIN. 

(148  Pac.  1119;  148  Pac.  1121.) 

Quieting  Title— Actions — ^Borden  of  Proof. 

1.  In  a  suit  to  quiet  title,  where  plaintiff  proved  the  allegations 
of  ownership,  which  were  denied,  defendants  have  the  burden  of 
establishing  the  validity  of  the  judgment  against  plaintiff's  grantor 
which  furnished  the  basis  for  their  claim. 

[As  to  necessity  that  plaintiff,  in  action  to  quiet  title,  allege 
title  or  possession  at  time  of  its  commencement,  see  note  in  Ann. 
€as.  1913D,  388.] 

Jiuitlcee  of  the  Peace — Judgment — ^Pleading. 

2.  Under  Section  87,  L.  O.  L.,  declaring,  in  pleading  a  judgment 
or  other  determination  of  a  court  of  special  jurisdiction,  it  shall  not 
be  necessary  to  allege  the  facts  conferring  jurisdiction,  but  such 
judgment  may  be  stated  to  have  been  duly  made,  and,  if  such  allegation 
be  controverted,  the  party  pleading  shall  be  bound  to  establisii  the 
facts  conferring  the  jurisdiction,  a  party  relying  on  the  judgment  of  a 
Justice's  Court  must  prove  the  facts  conferring  jurisdiction. 

JnBtices  of  tile  Peace— Judgment — Jorlsdlctien. 

3.  Section  951,  L.  O.  L.,  declares  that  a  Justice's  Court  has  juris- 
diction of  actions  to  recover  money  or  damages  when  the  amovat 
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claimed  does  not  exceed  $250,  and  for  the  recovery  of  statutory  pen- 
alties and  personalty  of  a  value  not  exceeding  that  sum.  Section  952 
provides  that  justice  shall  not  have  jurisdiction  of  actions  involving 
title  to  real  property,  or  of  actions  for  false  imprisonment,  libel, 
slander,  malicious  prosecution,  etc.  The  exemplification  of  a  journal 
of  a  justice,  showing  the  entry  of  a  default  judgment,  did  not  dis- 
close the  nature  of  the  action  upon  which  judgment  was  rendered. 
Held,  that  a  party  relying  on  the  validity  of  such  judgment  could  not 
maintain  a  lien  by  reason  thereof;  it  not  appearing  that  the  justice 
had  jurisdiction. 

Judgment — ^Llens — Justices. 

4.  Section  771,  L.  O.  L.,  provides  that,  when  a  copy  of  a  writing  is 
certified  to  be  used  in  evidence,  the  certificate  shall  state  that  the 
copy  was  compared  with  the  original.  The  certificate  by  a  justice 
to  a  copy  of  a  judgment  which  was  filed  in  the  ofiice  of  the  county 
clerk  in  accordance  with  Section  2442,  L.  O.  L.,  merely  recited  that  it 
was  a  full,  true  and  correct  copy  of  the  justice's  docket.  Held,  that 
the  certificate  was  insufficient,  and  the  filing  created  no  lien. 

[As  to  docketing  of  judgments  by  justices  of  the  peace,  see 
note  in  40  Am.  Dec.  386.] 

From  Wallowa :  John  W.  Knowlbs,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  suit  by  Charles  £.  Evans  against  Edgar 
Marvin,  as  sheriff,  and  Stephenson  &  Hitt. 

Plaintiff,  alleging  himself  to  be  the  owner  in  fee 
simple  and  in  the  actual  possession  of  certain  real 
property  ever  since  July  22, 1910,  states  that  on  March 
15,  1913,  the  defendants  Stephenson  &  Hitt  caused 
an  execution  to  be  issued  out  of  the  Circuit  Court,  un- 
der the  seal  thereof,  in  favor  of  themselves  and  against 
one  Carpenter;  that,  the  same  having  been  placed  in 
the  hands  of  defendant  Marvin,  as  sheriff,  he  sold 
the  property  to  Stephenson  and  Hitt,  and  issued  a  cer- 
tificate of  sale  thereof,  which  sale  was  afterward  con- 
firmed by  the  court;  and  that  they  threaten  to  issue 
a  deed  in  pursuance  of  said  sale.'    He  further  asserts : 

'*  Stephenson  and  Hitt  have  no  right,  title,  claim 
or  interest  in  and  to  said  premises,  or  any  part  thereof, 
and  that  said  plaintiff  is  the  bona  fide  owner  in  fee 
simple  of  said  premises  and  the  whole  thereof;  that 
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the  issuance  of  such  deed  would  create  a  cloud  upon 
plaintiff's  title,  to  his  irreparable  injury  and  damage 
to  his  title/' 

The  prayer  of  the  initial  pleading  is  to  the  effect 
that  the  court  annul  all  proceedings  under  the  execu- 
tion, perpetually  enjoin  the  defendants  from  further 
proceeding  in  the  premises,  and  that  the  plaintiff  be 
declared  the  owner  in  fee  thereof,  free  from  all  claims 
of  the  defendants,  or  of  either, of  them.  The  answer 
admits  the  issuance  of  the  execution  and  proceedings 
in  pursuance  thereof,  but  denies  all  other  allegations 
of  the  complaint.    Affirmatively  it  states: 

*'That  on  the  5th  day  of  March,  1903,  an  action  was 
commenced  in  the  Justice  Court  for  the  district  of 
Lostine,  in  Wallowa  County,  Oregon,  by  the  defend- 
ants herein,  the  said  Bart  Stephenson  and  the  said 
F.  M.  Hitt,  as  plaintiffs  in  said  action,  against  one 
A.  J.  Carpenter,  as  defendant  in  said  action,  and  that 
said  action  was  commenced  by  the  filing  of  a  com- 
plaint therein  and  issuing  a  sunmions  therefrom,  and 
that  in  said  action  in  said  Justice  Court  a  judgment 
was  duly  given,  made,  and  entered  on  the  16th  day 
of  March,  1903,  in  favor  of  said  Bart  Stephenson  and 
said  F.  M.  Hitt,  as  plaintiffs,  in  said  action,  and  against 
the  said  A.  J.  Carpenter,  in  the  sum  of  ninety-four 
and  60/100  dollars  ($94.60),  and  the  further  sum  of 
ten  dollars  attorney's  fees  and  the  costs  and  disburse- 
ments of  said  action  taxed  and  allowed  at  $8.75;  that 
on  the  19th  day  of  March,  1903,  a  certified  transcript 
of  said  judgment,  together  with  a  certified  copy  of 
the  docket  entries  made  by  the  justice  of  the  peace  of 
said  Lostine  District  in  said  action,  was  filed  with 
the  county  clerk  of  Wallowa  County,  in  the  State  of 
Oregon;  and  on  said  19th  day  of  March,  1903,  said 
county  clerk  docketed  and  entered  said  judgment  in 
the  judgment  docket  of  the  Circuit  Court  of  the  State 
of  Oregon  for  Wallowa  County,  and  that  on  or  about 
the  11th  day  of  March,  1913,  the  said  Stephenson  and 
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Hitt  caused  and  procured  a  renewal  of  said  judgment 
to  be  made  by  said  Circuit  Court,  and  a  new  entry 
thereof  to  be  made  in  said  judgment  docket  of  said 
Circuit  Court/* 

The  defendants  *  pleading  further  goes  on  to  narrate 
the  history  of  an  attempted  foreclosure  of  a  mortgage 
in  favor  of  the  Wallowa  Mercantile  Company,  ante- 
dating the  supposed  lien  of  the  justice's  judgment, 
and  points  out  certain  alleged  defects  in  said  fore- 
closure which  they  claim  rendered  the  same  void  as 
to  the  answering  defendants  here.  The  prayer  of  the 
answer  is  that  the  suit  be  dismissed.  The  reply  denies 
the  allegations  respecting  the  rendition  of  the  judg- 
ment in  the  Justice's  Court,  avers  in  its  own  way  the 
proceedings  under  the  foreclosure  already  mentioned, 
and  alleges  other  matters  not  necessary  to  be  consid- 
ered. From  a*  decree  substantially  according  to  the 
prayer  of  the  complaint  the  defendants  appealed. 

Affibmed.    Beheasing  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  M.  Dill. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  M.  Corkins. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  It  is  contended  by  the  defendants  that  this  is  a 
suit  to  remove  a  cloud  from  the  title  of  the  plaintiff, 
and  that  the  facts  stated  in  the  complaint  are  not  suffi- 
cient to  authorize  the  granting  of  such  relief.  They 
argue  that  it  is  incumbent  upon  the  plaintiff  in  such  a 
suit,  not  only  to  state  the  nature  of  the  alleged  cloud, 
but  to  show  wherein  the  claim  by  virtue  thereof  is  void. 
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Conceding  this  to  be  a  correct  statement  of  the  role, 
and  applying  it  to  the  plaintiff's  declaration,  we  find 
that  the  defendants  have  attempted  to  sell  his  land 
for  the  debt  of  another.  Beduced  to  its  lowest  terms, 
this  cannot  be  done  lawfully,  and  the  statement  itself 
shows  the  reason  why  the  resulting  cloud  would  be 
null  as  a  basis  of  title. 

The  plaintiff's  allegation  of  ownership  of  the  realty 
mentioned  having  been  denied,  it  was  incumbent  upon 
him  to  prove  the  averment.  We  find  exemplified  in 
the  record  a  homestead  patent  for  the  land  from  the 
United  States  to  Alfred  J.  Carpenter,  recorded  June 
29,  1901,  a  deed  from  Carpenter  and  wife  to  the  Wal- 
lowa Mercantile  Company  on  January  2,  1906,  cover- 
ing the  same  premises,  a  sheriff's  deed  purporting  to 
be  the  result  of  a  mortgage  foreclosure  conveying  the 
land  to  the*  Wallowa  Mercantile  Company  on  January 
21, 1908,  and,  lastly,  a  deed  from  the  Wallowa  Mercan- 
tile Company  to  the  plaintiff,  of  date  July  22,  1910, 
transferring  to  him  the  title  to  the  realty  in  question. 
If  nothing  else  were  shown,  these  conveyances  oper- 
ate to  vest  the  title  in  fee  simple  in  the  plaintiff,  and 
constitute  at  least  prima  fcune  proof  of  the  allegations 
of  his  complaint.  It  was  incumbent  upon  the  defend- 
ants, therefore,  to  establish  their  own  case.  In  other 
words,  they  were  compelled  to  prove  the  judgment  of 
the  Justice's  Court  upon  which  they  rely  as  authority 
for  their  execution  and  sale  of  which  plaintiff  com- 
plains. 

2,  3.  It  is  said  in  Section  87,  L.  0.  L. : 

'*In  pleading  a  judgment  or  other  determination  of 
a  court  or  officer  of  special  jurisdiction,  it  shall  not  be 
necessary  to  state  the  facts  conferring  jurisdiction, 
but  such  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.    If  such  allegation  be 
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controverted,  the  party  pleading  shall  be  bound  to 
establish  on  the  trial  the  facts  conferring  jurisdic- 
tion/' 

According  to  Ashley  v.  Pick,  53  Or.  410  (100  Pac. 
1103),  overruling  earlier  cases  on  the  matter  of  plead- 
ing, we  find  that  the  answer  of  the  defendant  properly 
avers  the  rendition  of  the  judgment  in  the  Justice's 
Court  when  it  states  that  the  *' judgment  was  duly 
given,  made  and  entered."  None  of  the  decisions, 
however,  dispense  with  the  necessity  of  proving  the 
facts  conferring  power  on  an  inferior  court  when  its 
determination  is  challenged.  The  authority  of  a  Jus- 
tice's  Court  is  thus  defined  in  Section  951,  L.  0,  L. : 

'*A  Justice's  Court  has  jurisdiction,  but  not  exclu- 
sive, of  the  following  actions:  (1)  For  the  recovery 
of  money  or  damages  only,  when  the  amount  claimed 
does  not  exceed  $250;  (2)  for  the  recovery  of  spe- 
cific personal  property  when  the  value  of  the  prop- 
erty claimed  and  the  damages  for  the  detention 
do  not  exceed  $250;  (3)  for  the  recovery  of  any 
penalty  or  forfeiture,  whether  given  by  statute  or 
arising  out  of  contract,  not  exceeding  $250;  (4) 
also,  to  give  judgment  without  action,  upon  the 
confession  of  the  defendant  for  any  of  the  causes  speci- 
fied in  this  section,  except  for  a  penalty  or  forfeiture 
imposed  by  statute. ' ' 

This   excerpt  is  qualified   by   Section  952  in  these 
-words : 

'  *  The  jurisdiction  conferred  by  the  last  section  does 
not  extend,  however,  (1)  to  an  action  in  which  the  title 
to  real  property  shall  come  in  question;  (2)  to  an 
action  for  false  imprisonment,  libel,  slander,  mali- 
cious prosecution,  criminal  conversation,  seduction,  or 

upon  a  promise  to  marry." 

Other  restrictions  on  actions  to  recover  a  penalty 

or  forfeiture  given  by  statute  are  prescribed  by  Seo- 
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546  Evans  v.  Marvin.  [76  Or. 

tion  953.    As  said  by  Mr.  Justice  Moobb  in  Ferguson 
V.  Byers,  40  Or.  468  (67  Pac.  1115,  69  Pac.  32) ; 

'*A  court's  jurisdiction  of  the  subject  matter  of  an 
action  is  determined,  in  the  first  instance  from  an  in- 
spection of  the  allegations  of  a  complaint." 

The  only  evidence  offered  by  the  defendants  in  sup- 
port of  their  allegations  of  a  duly  given  judgment  of 
the  Justice's  Court  was  the  exemplification  of  the 
journal  of  that  court,  which  is  here  set  down: 

'*  State  of  Oregon, 

County  of  Wallowa — ss. : 

**  Proceedings  in  Justice  Court,  before  J.  F.  Bur- 
leigh, Justice  of  the  Peace.    Action  for  recovery  of 
money.    Issued  March   5,   1903.    Returnable   March 
16,  1903.    Returned  March  12,  1903.    James  Haynes, 
Constable.    Be  it  remembered,  that  on  this  5th  day 
of  March,  1903,  a  verified  complaint  was  filed  in  the 
above-entitled  action  by  plaintiffs.    A  sunmions  was 
issued  made   returnable   on   March   16,   1903,  at  10 
o  'clock  A.  M.,  and  placed  in  the  hands  of  0.  W.  Pagin^ 
constable,  for  service.    March  12,  1903,  summons  was 
returned   indorsed    as    follows:     *  State   of    Oregon, 
County  of  Wallowa — ss. :  I  hereby  certify  that  I  served 
the  within  summons  within  said  county  and  state  on 
the  within  named  A.  J.  Carpenter  on  the  6th  day  of 
March,  1903,  by  delivering  a  copy  thereon  prepared 
and  certified  to  by  me  as  constable,  together  with  a 
copy  of  the  complaint  prepared  and  certified  to  by 
J.  F.  Burleigh,  Justice  of  the  Peace,  to  A.  J.  Carpen- 
ter,   personally.    0.  W.    Pakin,    Constable.*    Mait^ 
16, 1903, 10  0  'clock  a.  m.    Now,  at  this  time,  which  was 
the  time  set  for  the  trial  of  the  above-mentioned  issue, 
plaintiff  appeared  by  their  attorney,  T.  D.  Hitt,  for 
trial.    Defendant  appeared  not  at  all,  and  after  wait- 
ing one  full  hour,  and  he  still  failing  to  appear  or 
answer  the  complaint  herein  as  by  law  required,  his 
default  is  hereby  entered.    It  is  therefore  hereby  con- 
sidered, ordered,  and  adjudged  that  plaintiffs  have 
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and  recover  of  and  from  the  defendant  the  sum  prayed 
for  in  the  complaint,  to  wit,  the  sum  of  ninety-four 
and  60/100  dollars,  and  the  further  sum  of  ten  dollars 
attorney 's  fees  and  the  costs  of  this  action  to  be  taxed. 

**  J.  F.  Burleigh, 
*  *  Justice  of  the  Peace. '  * 

No  complaint  or  summons  was  offered  in  evidence, 
nor  was  there  any  attempt  to  give  secondary  evidence 
of  the  contents  of  such  papers.    The  defendants  relied 
solely  on  the  journal  entries  above  quoted.    A  casual 
reading  of  them  reveals  nothing  whatever  to  show  that 
the  action  was  one  over  which  the  Justice's  Court  had 
jurisdiction.    For  aught  that  appears  on  the  judgment- 
book  of  the  justice,  the  action  may  have  involved  the 
title  to  real  property  or  false  imprisonment,  libel,  slan- 
der or  malicious  prosecution,  all  within  the  inhibition 
of  Section  952,  supra.    The  judgment  of  a  Justice's 
Court  is  not  in  any  sense  of  the  word  self-sustaining. 
The  original  documents  upon  which  it  proceeded  must 
be  put  in  evidence,  or  secondary  evidence  given  thereof, 
in  the  cases  prescribed  by  law,  before  its  decisions  can 
be  sustained,  when  controverted.     The  showing  of  the 
defendants  is  fatally  defective  in  this  respect. 

4.  Further,  conceding  that  the  determination  of  the 
Justice's  Court  was  regular  in  form  and  supported 
by  jurisdiction  over  the  subject  matter,  it  remains  to 
be  seen  whether  by  the  subsequent  proceedings  it  was 
properly  made  a  lien  upon  the  realty  involved.  It  is 
said  in  Section  2442,  L.  0.  L. : 

''Whenever  a  judgment  is  given  in  a  Justice's  Court 
in  favor  of  anyone  for  the  sum  of  $10  or  more,  exclu- 
sive of  costs  or  disbursements,  the  party  in  whose 
favor  the  judgment  is  given  may  at  any  time  there- 
after, while  such  judgment  is  enforceable,  file  a  certi- 
fied  transcript  thereof  with  the  county  clerk  of  the 
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county  wherein  such  judgment  is  given,  and  thereupon 
such  clerk  shall  immediately  docket  the  same  in  the 
judgment  docket  of  the  Circuit  Court,  •  •  *' 

The  section  further  prescribes  that  from  the  time 
of  the  docketing  of  the  judgment  in  that  manner  it 
shall  be  a  lien  upon  the  real  property  of  the  defendant 
as  though  it  were  a  judgment  of  the  Circuit  Court.  It 
is  required  by  Section  771,  L.  0.  L.,  that  whenever  a 
copy  of  a  writing  is  certified  to  be  used  as  evidence 
the  certificate  shall  state  that  the  copy  has  been  com- 
pared by  the  certifying  officer  with  the  original,  and 
that  it  is  a  correct  transcript  therefrom  and  of  the 
whole  of  such  original,  or  of  a  specified  part  thereof. 
The  certificate  appended  to  the  alleged  judgment  of 
the  Justice  *s  Court  is  in  these  words : 

''State  of  Oregon, 
County  of  Wallowa — ss. : 

**I  hereby  certify  that  the  foregoing  is  a  full,  true, 
and  correct  copy  of  my  docket  in  the  above-entitled 
action,  and  of  the  whole  thereof. 

'*J.  F.  Burleigh, 
**  Justice  of  the  Peace.'' 

It  has  been  held  in  Bloomfield  v.  Humason,  11  Or. 
229  (4  Pac.  332),  and  in  State  v.  McDonald,  55  Or.  419 
(103  Pac.  512, 104  Pac.  967, 106  Pac.  444),  that  this  sec- 
tion does  not  apply  to  public  records  of  other  states  or 
countries ;  but  in  the  first  of  these  cases  Chief  Justice 
Watson  uses  this  language: 

**The  respondents  duly  objected  to  the  admission 
of  the  transcript  as  incompetent,  and  not  properly 
certified.  The  certificate  of  the  officer  does  not  state 
that  the  copies  composing  this  transcript,  or  any  of 
them,  have  been  compared  by  him  with  the  originals, 
as  required  by  *  *  the  *  *  Code,  and  the  respond- 
ents insist  here  that  this  alone  is  sufficient  cause  for 
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rejecting  them  as  evidence.  If  the  state  law  controlled, 
we  could  find  no  answer  to  this  objection.  The  stat- 
ute is  clear  and  imperative  upon  this  point.  These 
copies  are  not  authenticated  in  the  mode  prescribed 
by  it,  and  the  courts  cannot  dispense  with  its  require- 
ments. But  the  certificate  does  comply  with  the  pro- 
visions of  the  federal  law  on  the  subject,  and  under 
that  authority  the  evidence  must  be  admitted. ' ' 

In  the  instant  case  the  matter  introduced  in  evi- 
dence relates  to  a  domestic  judgment,  and  if  it  is  to  be 
given  effect  it  must  needs  be  identified  as  required  by 
our  statute  on  that  subject.  Because  it  fails  to  state 
that  the  certifying  officer  had  compared  the  exemplifi- 
cation with  the  original,  the  certificate  of  authentica- 
tion is  of  no  effect  and  the  transcript  was  not  suffi- 
cient authority  to  the  clerk  of  the  Circuit  Court  to 
docket  the  judgment  as  a  lien  upon  real  property. 
The  contention  of  the  defendants  is  thus  shown  to  be 
without  foundation. 

The  plaintiff  having  made  a  prima  fade  case  by  the 
production  of  the  deeds  already  mentioned,  and  de- 
fendants having  failed  to  establish  their  contention  by 
any  competent  evidence,  it  is  unnecessary  to  consider 
the  other  questions  suggested  at  the  argument 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmbd.    Beheabinq  Denied. 


Denied  June  22,  1915. 

On  Petition  fob  Beheabino. 

(148  Pac.  1121.) 

In  Banc.    Mb.  Justice  Bubnett  delivered  the  opin- 
xon  of  the  court. 

5.  The  petition  for  rehearing  criticises  the  opinion 
the  court  wherein  it  was  held  that  the  judgment  of 
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the  Justice's  Court  upon  which  the  defendant  relies 
was  not  self-sustaining.  The  deduction  from  the 
argument  of  the  petition  is  that  because  Section  2417, 
L.  0.  L.,  provides :  **  Actions  at  law  in  Justices'  Courts 
shall  be  commenced  and  prosecuted  to  final  determin- 
ation, and  judgment  enforced  therein,  in  the  manner 
provided  in  the  Code  of  Civil  Procedure  for  similar 
actions  in  courts  of  record,  •  •  »*  the  recitals  of  the 
justice's  docket  are  entitled  to  the  same  force  and 
credence  as  similar  entries  upon  the  journal  of  a  Cir- 
cuit Court,  although  not  supported  by  any  pleadings, 
summons  or  other  indicia  of  jurisdiction.  The  fal- 
lacy of  the  argument  lies  in  failing  to  distinguish  be- 
tween jurisdiction  and  procedure.  The  former  is  the 
authority  to  proceed  at  all.  The  latter  is  the  formula 
by  which  jurisdiction  is  exercised. 

It  was  never  the  intention  of  the  legislature  to  exalt 
a  Justice's  Court  from  the  grade  of  an  inferior  tri- 
bunal to  the  plane  of  general  jurisdiction  occupied  by 
the  Circuit  Court  under  the  Constitution  as  it  existed 
when  the  justice's  judgment  in  question  was  rendered. 
The  fundamental  law  then  thus  declared:  **The  judi- 
cial power  of  the  state  shall  be  vested  in  a  Supreme 
Court,  Circuit  Courts,  and 'County  Courts,  which  shall 
be  courts  of  record,  having  general  jurisdiction  to  be 
defined,  limited,  and  regulated  by  law,  in  accordance 
with  this  Constitution.    Justices  of  the  peace  may 
also  be  invested  with  limited  judicial  powers  •  •  ": 
Article  VII,  Section  1,  of  the  Constitution.    The  Jus- 
tices' Code  does  not  change  the  nature  of  the  consti- 
tutional rule  that  these  courts  are  of  limited  jurisdic- 
tion, nor  does  it  aflfect  the  principle  established  by  a 
long  course  of  decisions  that  their  judgment  must  be 
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sustained  affirmatively  by  positive  proof  that  they  had 
jurisdiction  of  the  cases  they  attempt  to  decide. 

If  the  argument  of  the  petition  proves  anything,  it 
proves  too  much,  for  if  the  recitals  of  the  justice  ^s 
docket  are  sufficient  to  establish  its  jurisdiction  with- 
out anything  further,  the  like  rule  should  be  applied 
to  the  decree  of  foreclosure  in  the  Circuit  Court  under 
which  the  plaintiff  claims.  That  decree  foreclosed  the 
superior  mortgage  as  against  the  judgment  upon 
which  the  defendants  here  assert  the  right  to  issue 
execution  and  sell  the  land.  The  court  there  affirmed 
its  jurisdiction  and,  according  to  the  contention  of  the 
defendants,  that  would  be  sufficient  here  as  against 
any  defect  in  the  details  of  the  publication  of  sum- 
mons and  the  proof  thereof,  which  being  true,  would 
be  decisive  against  the  defendants,  for  it  is  without 
dispute  that  the  lien  of  that  mortgage  was  superior 
to  the  defendants'  judgment. 

Again,  the  petition  contends  that  the  court  was  in 
error  in  deciding  that  the  certificate  of  authentication 
to  entitle  the  judgment  of  the  Justice's  Court  to  be 
docketed  in  the  Circuit  Court  must  show  that  the  certi- 
fying officer  has  compared  the  copy  with  the  original 
as  required  by  Section  771,  L.  0.  L.  The  conten- 
tion is  that  it  is  enough  that  the  transcript  of  the  judg- 
ment should  be  **  certified  to  be  a  true  and  correct 
transcript  from  the  original  entries  by  the  justice," 
according  to  the  wording  of  Section  2442,  L.  0.  L. 
The  two  sections  about  the  authentication  of  a  public 
document  are  in  pari  materia,  and  must  be  construed 
together,  making  both  effective  if  possible,  because  one 
does  not  purport  to  repeal  the  other.  Under  this  rule 
it  is  necessary  by  Section  771,  L.  0.  L.,  for  the  certify- 
ing officer  to  show  that  by  actual  comparison  he  is 
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qualified  to  say  in  his  certificate  the  exemplification 
of  the  record  is  true  and  correct    We  adhere  to  the 
former  opinion. 
FoBMBB  Decision  AppfiovED.    BsHEAEiNa  Denied. 


Ar^ed  May  7,  affirmed  June  22,  1915. 

SCHOOL  DISTBICT  NO.  5  v.  NEDEE.* 

(149  Pae.  $35.) 

Advene  Posseislon— '^olor  of  Tltle^— WbAt  Coiuitltntee. 

1.  Where  a  town  site,  as  granted  by  the  federal  gOYemmenty  was 
larger  than  the  town  plat,  so  that  there  was  a  discrepancy  between 
the  description  in  deeds  locating  land  with  respect  to  the  town  site 
and  those  with  respect  to  the  plat,  a  deed  conveying  property  with 
reference  to  the  town  site  is  color  of  title  to  land  held  by  plaintiff 
in  the  platted  portion. 

[As  to  <^loT  of  title  sufficient  to  sustain  adverse  possession, 
see  notes  in  14  Am.  Dec.  580;  88  Am.  St.  Bep.  701.] 

Advene  Poesession— Advonie  Title— Sufficiency. 

2.  An  actual  adverse  holding  of  land  for  25  years  ripens  into  title. 

From  Baker:  Gustav  Andebbon,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  School  District  No.  5  of  Baker 
County,  Oregon,  against  J.  H.  Neder. 

After  stating  the  corporate  entity  of  the  plaintiff 
the  complaint  has  this  allegation : 

*  *  That  at  this  time  the  plaintiff  is  in  the  sole,  actual 
and  exclusive  possession  of  the  following  strip  or  tract 
of  land,  to  wit:  Commencing  at  a  point  on  the  south 
side  line  of  Center  Street,  in  the  city  and  county  of 
Baker,  State  of  Oregon,  according  to  the  recorded  oflS- 
cial  plat  of  said  City  of  Baker  in  the  oflBce  of  the  county 
clerk  of  said  county,  344  feet  west  from  the  intersec- 
tion of  said  side  line  with  the  west  side  line  of  Fourth 


*As  to  color  of  title  of  land  in  case  of  overlapping  grants,  see  note 
in  15  L.  B.  A.  (N.  S.)  1245. 
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Street  in  said  city,  thence  running  south  at  right 
angles  with  said  south  side  line  of  said  Center  Street 
162  feet ;  thence  west  18.24  feet ;  thence  north  162  feet 
to  said  south  side  line  of  said  Center  Street  and  per- 
pendicular thereto,  and  thence  east  on  said  south  side 
line  of  Center  Street  18.24  feet  to  the  place  of  begin- 
ning, and  that  plaintiff  and  its  predecessors  in  interest 
have  been  in  the  sole,  actual,  exclusive,  hostile,  open, 
notorious  and  uninterrupted  possession  of  the  said 
premises  under  claim  of  right  of  ownership  for  more 
than  27  years  last  past.'* 

Averring,  in  substance,  that  the  defendant  asserts 
some  interest  in  the  plot  of  ground  described,  which 
claim  is  without  foundation  or  right,  the  plaintiff 
prays  that  it  be  decreed  to  be  the  owner  in  fee  of  the 
premises,  that  its  title  be  quieted,  and  that  the  defend- 
ant be  held  to  have  no  estate  therein.  .The  answer 
denies  all  the  averments  of  the  complaint  except  the 
defendant's  claim  to  the  ground  and  plaintiff 's. corpo- 
rate character,  and  alleges  fee-simple  ownership  and 
exclusive  possession  of  the  tract  in  defendant  for  more 
than  10  years  last  past.  The  reply  traversed  the  alle- 
g^ations  of  the  answer.  The  Circuit  Court  rendered  a 
decree  favorable  to  the  plaintiff,  and  the  defendant 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  A.  Smith  and  Mr.  John  L.  Rand,  with  an  oral 
argument  by  Mr.  Smith. 

For  respondent  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  William  Smith. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  general  government  formerly  granted  the 
southeast  quarter  of  the  southeast  quarter  of  sec- 
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tion  17  in  township  9  south,  range  40  east  of  Wil- 
lamette Meridian  as  the  town  site  of  Baker  City,  now 
the  City  of  Baker,  in  the  county  of  the  same  name 
in  this  state.  The  government  title  to  the  land  lying 
west  of  this  town  site  was  acquired  by  J.  M.  Boyd. 
His  first  alienation  was  dated  April  4,  1871,  and  con- 
veyed to  Baker  City  Academy  a  tract  thus  described : 

**  Commencing  at  the  northwest  comer  of  the  town 
site  of  Baker  City ;  thence  due  west  five  chains ;  thence 
due  south  eight  chains;  thence  due  east  five  chains; 
thence  due  north  eight  chains  to  the  place  of  begin- 
ning containing  four  acres, ' ' 

— which  is  also  designated  in  the  deed  as  *' situate  in 
the  southwest  quarter  of  the  southeast  quarter '*  of 
section  17  above  named.  By  regular  mesne  convey- 
ances the  plaintiff  succeeded  to  this  grant  by  that  de- 
scription. Boyd  subsequently  conveyed  other  lands 
lying  immediately  west  of  the  plot  sold  to  the  academy 
by  description  **  commencing  at  the  northwest  comer 
of  the  Baker  City  Academy  Blocf  Substantially 
this  form  of  designation  of  the  beginning  point  was 
used  for  subsequent  deeds  to  land  lying  immediately 
west  of  the  plaintiff's  holdings  until  the  year  1904, 
when  one  of  the  defendant's  predecessors  in  title  con- 
veyed by  warranty  deed  property  in  Baker  City  **  com- 
mencing at  a  point  on  the  south  liile  of  Center  Street 
362.24  feet  west  from  the  intersection  of  the  south  line 
of  Center  Street  and  the  west  line  of  Fourth  Street," 
and  on  the  same  date  quitclaimed  to  the  same  grantee 
a  tract  bounded  by  beginning  344  feet  west  of  the  in- 
tersection of  street  lines  already  noted,  and  describ- 
ing a  strip  18.24  feet  wide  abutting  upon  the  east 
boundary  of  the  land  included  in  the  warranty  deed. 
This  strip  is  the  subject  of  the  present  controversy. 
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It  appears  in  evidence  that  in  1868  lots  in  blocks 
with  streets  and  alleys  were  laid  out  by  authority,  on 
the  government  town  site  of  Baker  City.  Beginning 
at  the  east  side  of  the  40  acres  granted  for  that  pur- 
pose the  plat  of  these  municipal  subdivisions  shows 
from  east  to  west: 

Front  Street .'...•.     100  feet  wide 

Blocks  1,  8,  9,  16,  with  16y2  feet  alley 
in  each  and  two  lots  100  feet  each 
4  blocks  2161^  feet  each 866  feet 

First,  Second,  and  Third  Streets,  80 
feet  each 240  feet 

Fourth  Street 114  feet 

Total 1,320  feet 

—or  the  half  mile  which  would  be  the  east  and  west 
dimension  of  the  government  town  site  if  that  sub- 
division were  of  exact  standard  size. 

1,  2.  The  discrepancy  leading  to  this  controversy 
arises  from  the  fact  that  the  later  conveyances  of  the 
defendant's  predecessors  in  title  start  with  reference 
to  the  west  line,  or  otherwise  the  northwest  comer  of 
the  town  plat  instead  of  the  original  town  site  granted 
by  the  United  States.    It  is  claimed  by  the  plaintiff, 
and  we  think  the  testimony  preponderates  to  show, 
that  the  legal  subdivision  constituting  the  town  site 
contains  more  than  40  acres,  making  the  west  bound- 
ary thereof  still  farther  west  than  the  west  line  of  the 
town  plat.    In  other  words,  the  plat  did  not  cover  all 
the  town  site  as  granted  by  the  United  States.    Be- 
ginning, as  it  did,  at  the  northwest  comer  of  the  gov- 
ernment town  site  instead  of  the  same  comer  of  the 
subsequently  laid  out  plat,  the  deed  from  Boyd  to 
the  academy  gave  color  of  title  to  the  premises  in- 
cluded in  its  description.    We  are  convinced  that  the 
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preponderance  of  the  testimony  is  to  the  effect  that 
the  plaintiff  and  its  grantors  have  held  actnal  adverse 
possession  of  the  strip  in  dispute  for  more  than  a 
quarter  of  a  century  which,  if  nothing  else  were  shown, 
would  constitute  a  sufficient  showing  to  sustain  the 
decision  of  the  Circuit  Court. 
The  decree  is  affirtned.  Affibmed. 


Submitted  on  briefs  Jane  7,  conditionally  affirmed  June  22,  1915. 

HOUSMAN  V.  PETEBSON.* 

(149  Pac.  538.) 

Ananlt  and  Battarsr— Trial— Instractiozuk 

1.  In  an  action  for  assault,  where  the  conrt  instructed  that  re- 
covery for  expenses  incurred  for  medical  services  is  known  as  com- 
pensatory damages,  that,  if  the  jury  should  find  any  sum  expended 
by  plaintiff  for  such  attendance,  he  should  be  allowed  the  amount, 
and  that  there  was  no  testimony,  however,  as  to  the  amount  of 
doctor's  bills,  and  also  charged  that  if  a  person  wantonly  assaults 
another  without  provocation  the  jury  may  allow  punitive  damages, 
and  that  if  such  is  the  case  it  is  within  the  jury's  discretion,  ii^ 
addition  to  compensatory  damages  for  nursing  and  medical  attend- 
ance, to  allow  damages  by  way  of  punishing  defendant,  a  refusal 
to  instruct  that  plaintiff  could  not  recover  for  medical  services  be- 
cause  no  evidence  was  offered  as  to  the  value  thereof  was  erroneoua^ 
since  the  reiteration  by  the  court  of  the  statement  that  the  jury 
might  find  in  plaintiffs  favor  for  medical  service  was  likely  to 
mislead  the  jury. 

Aasault  and  Battery— ProTOcatioii—Bedaction  of  CKnapensatory  Dsai- 
ages. 

2.  Provocation  given  the  defendant  by  plaintiff  leading  to  an  as- 
sault and  battery  can  mitigate  only  punitive  damages,  not  those  com- 
pensatory in  their  nature. 

Appeal  and  Ezror— Haimleaa  Error— InatmcUons. 

3.  In  an  action  for  assault,  where  the  testimony  and  instmctioits 
showed  that  the  jury  clearly  understood  which  of  two  assaults  vraa 
relied  upon  for  recovery,  the  refusal  to  instruct  that  a  second  as- 
sault could  not  be  so  relied  upon  was  not  prejudicial  error. 

*As  to  evidence  of  provocation  to  mitigate  damages  in  civil  actioB 
for  assault,  see  notes  in  1  L.  B.  A.  (N.  S.)  1137;  11  L.  B.  A.  (N.  Sc) 
670.  Bxpoaxr-- 
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Appeal  and  Error— Bevtew-^Amonnt  of  DamagM— Bemittitiir. 

4.  A  judgment  for  damages  for  assatilt  and  battery  will  not  be 
reversed  for  an  erroneous  submission  of  expenses  for  medical  treat- 
ment, where  the  amounts  claimed  were  definite  and  could  easily  be 
eliminated  from  the  recovery. 

Prom  Multnomah:  George  N.  Davis,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Benson. 

This  is  an  action  by  J.  H.  Housman  against  J.  H. 
Peterson,  for  damages  for  personal  injuries  resulting 
from  assault  and  battery. 

The  complaint  charges,  in  substance,  that  on  March 
24, 1914,  defendant,  without  cause  or  provocation,  will- 
fully and  maliciously  assaulted  and  beat  the  plaintiff; 
that  the  blows  so  received  caused  the  blood  to  settle 
in  and  around  plaintiff's  eyes,  and  cut  and  wounded 
plaintiff's  nose,  causing  a  permanent  scar  thereon; 
that  by  reason  thereof  plaintiff  suffered  bodily  pain, 
humiliation  and  distress  to  his  damage  in  the  sum  of 
$2,500.  Then  follows  a  claim  for  special  damages  for 
loss  of  time,  medical  attention  and  nursing,  in  the  sum 
of  $75.  Defendant's  answer  admits  striking  plaintiff 
in  the  face,  but  denies  all  the  other  allegations  of  the 
complaint.  Then  follow  two  affirmative  defenses  in 
the  nature  of  counterclaims,  but  these  were*  abandoned 
at  the  trial  and  no  evidence  offered  in  support  thereof. 
From  a  verdict  and  judgment  for  plaintiff,  defendant 
appeals. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac.  xi).  Conditionally  Affirmed. 

For  appellant  there  was  a  brief  submitted  over  the 
xiames  of  Mr,  P.  P.  Dahney  and  Messrs.  Wood,  Mon- 
tague (&  Hunt. 
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For  respondent  there  was  a  brief  presented  over 
the  name  of  Messrs.  Sears  &  Benedict. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  The  first  two  assignments  of  error  are  based 
upon  the  refusal  of  the  trial  court  to  instruct  the  jury 
that  plaintiff  could  not  recover  for  medical  services 
because  no  evidence  was  offered  as  to  the  value 
thereof.  The  instructions  given  upon  this  point  were 
as  follows : 

^' Those  damages  are  known  as  compensatory  dam- 
ages, and  if  you  find  from  the  evidence  that  the  plain- 
tiff lost  anything  from  his  inability  to  carry  on  his 
usual  work  and  employment,  and  if  you  find  any  sum 
or  sums  for  medical  attendance  or  nursing,  allow  him 
such  an  amount  as  you  find  from  the  evidence  that 
he  has  expended.  As  I  understand  it,  there  was  no 
testimony,  however,  as  to  his  earning  capacity,  nor 
as  to  the  amount  of  doctor's  bills.  I  will  say  tibat  in 
conjunction  with  my  other  instruction. 

*'Now,  it  is  also  the  law  that,  if  a  person  wantonly 
and  maliciously  assaults  another  without  provocation 
or  cause,  then  it  is  within  the  province  of  the  jury  to 
allow  the  person  assaulted  what  is  known  as  punitive 
damages  or  smart-money.  It  is  alleged  in  the  com- 
plaint that  this  assault  was  malicious  and  vicious,  and 
therefore,  if  you  find  such  to  be  the  fact,  and  it  is 
within  your  discretion,  you  may  allow  the  plaintiff,  in 
addition  to  the  compensatory  damages,  and  the  special 
damages  indicated  to  you  for  nursing  and  medical  at- 
tendance, you  may  allow  him  damages  by  way  of  pun- 
ishment of  this  defendant.  And  that  would  be  such 
a  sum  as  you  think  under  all  the  circumstances  of  the 
case  should  be  levied  against  this  defendant  as  a  pun- 
ishment for  the  assault  committed  upon  the  plaintiff, 
if  you  find  that  an  assault  was  committed.*' 
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There  was  as  a  matter  of  fact  no  evidence  as  to 
the  reasonable  or  any  value  of  the  medical  attend- 
ance. While  in  the  first  paragraph  of  the  instruc- 
tions above  quoted  the  court  called  the  attention  of 
the  jury  to  the  absence  of  such  evidence,  nevertheless 
in  the  next  paragraph  the  court  reiterates  the  state- 
ment that  the  jury  may  find  in  plaintiff's  favor  for 
medical  services.  We  think  the  jury  might  very  easily 
have  been  misled  by  this  statement  and  the  instruc- 
tion requested  by  plaintiff  should  have  been  given. 

2.  Defendant  next  contends  that  the  court  should,  as 
requested,  have  given  to  the  jury  the  following  in- 
struction : 

**You  are  further  instructed  that  the  plaintiff  has 
alleged  in  his  complaint  that  the  defendant  assaulted 
and  beat  him  without  cause  or  provocation,  which  is 
denied  by  the  defendant,  though  the  defendant  does 
admit  that  he  struck  the  plaintiff.  There  is,  however, 
certain  evidence  in  this  case  to  the  effect  that  the  de- 
fendant was  provoked  and  incited  to  strike  plaintiff 
by  certain  alleged  conduct  on  the  part  of  the  plaintiff. 
If  you  find  that  the  plaintiff  did,  prior  to  being  thus 
struck,  use  the  language  ascribed  to  him,  and  did  re- 
fuse to  leave  defendant's  premises  when  requested 
so  to  do  by  defendant,  and  did  contrary  to  his  agree- 
ment release  defendant's  bulldog,  and  if  you  further 
find  that  such  conduct  did  incite  the  defendant  to  strike 
the  plaintiff,  then  you  will  bear  the  same  in  mind  in 
assessing  plaintiff's  damages,  and  will  make  such 
allowance  in  favor  of  the  defendant  on  account  of  such 
mitigating  circumstances  as  may  to  you  seem  just  and 
reasonable  under  all  the  circumstances  of  the  case.  In 
other  words  personal  abuse  of  the  defendant  by  plain- 
tiff, which  induced,  or  tended  to  induce,  the  assault, 
may  be  considered  by  you  in  mitigation  of  damages. ' ' 

It  will  be  noted  that  this  instruction  makes  no  dis- 
tinction between  compensatory  and  punitive  damages. 
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There  is  some  divergence  of  judicial  expression  as  to 
whether  or  not  provocation  can  be  considered  by  a  jury 
in  mitigation  of  compensatory  damages.  However, 
we  think  that  the  weight  of  authority  and  the  better 
reasoning  support  the  doctrine  announced  in  the  cases 
of  Fenelon  v.  Butts,  53  Wis.  344  (10  N.  W.  501),  and 
Osier  V.  Walton,  67  N.  J.  Law,  63  (50  Atl.  590),  in  the 
latter  of  which  it  is  briefly  stated  thus : 

'*A  provocation  that  will  not  justify  an  assault 
should  not  excuse  making  compensation  for  the  injury 
inflicted.  It  is  enough  that  it  may  save  or  reduce  a 
penalty  qitasi  criminal,  which  is  the  foundation  of 
punitive  damages." 

The  instruction  asked  was  therefore  properly  re- 
fused. 

3.  The  next  assignment  presented  by  defendant  is 
that  the  trial  court  erred  in  refusing  to  give  the  follow- 
ing  instruction : 

**I  further  instruct  you  that,  under  the  pleadings 
in  this  case  and  the  evidence  adduced,  plaintiff  is  not 
entitled  to  recover  for  any  injuries  suffered  by  him  in 
the  second  assault  mentioned  in  this  case.  Who  was 
at  fault  in  that  encounter,  and  who  may  be  entitled  to 
recover  for  injuries  then  received,  are  questions  not 
involved  in  this  case.  The  sole  purpose  for  which  the 
evidence  as  to  said  second  assault  may  be  considered 
by  you  is  in  determining  the  extent  of  the  injuries  re- 
ceived by  plaintiff  in  the  first  assault  as  distinguished 
from  the  second  one.  Whether  or  not  defendant 
should  compensate  plaintiff  for  the  injuries  received 
in  the  second  encounter,  or  whether  the  defendant  in- 
stead should  recover  from  the  plaintiff  for  such  in- 
juries received  in  the  second  encounter,  is  not  involved 
in  this  case,  and  is  not  for  your  determination.'* 

4.  A  careful  reading  of  the  testimony  and  the  in- 
structions as  given  show  that  the  jury  quite  clearly 
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understood  which  assault  was  relied  upon  for  a  re- 
covery, and  that  defendant  was  not  substantially  hurt 
by  the  refusal.  For  the  refusal  of  the  court  to  in- 
struct the  jury  in  regard  to  the  matter  of  medical  at- 
tendance, as  requested,  we  should  feel  it  necessary  to 
reverse  the  case,  but  for  the  fact  that  this  item  is  prac- 
tically segregated  by  plaintiff's  complaint. 

And  therefore,  following  the  precedent  established 
in  the  case  of  Tuohy  v.  Columbia  Steel  Co.,  61  Or.  532 
(122  Pac.  36),  it  is  ordered  that  if  within  10  days  plain- 
tiff will  remit  the  amount  claimed  for  special  damages, 
amounting  to  $75,  the  judgment  will  be  afiSrmed  as  to 
the  residue ;  if  he  fails  to  do  this,  the  judgment  will  be 
reversed.  Condftionally  Affibmed. 


Argued  May  28,  reversed  and  dismisBed  June  22,  1915. 

BLACK  V.  IRVIN/ 

(149  Pac.  540.) 

Bzehaiige  of  Property— Besclssioii— Burden  of  Proof. 

1.  Plaintiff,  who  alleged  that  defendant  made  misrepresentationB 
in  effecting  an  exchange  of  property,  has  the  burden  of  proof. 

[As  to  difference  between  exchange  of  property  and  sale,  see 
note  in  94  Am.  St.  Bep.  227.] 

Bzchange  of  Property— Misrepresentationfr—BifltXit  to  Bely  on. 

2.  A  statement  that  a  restaurant,  for  which  plaintiff  was  induced 
to  exchange  his  farm,  was  a  good  place  and  profitable,  is  not  a  state- 
ment of  a  positive  fact  on  which  plaintiff  was  entitled  to  rely. 

Frand— Presumptions. 

3.  Fraud  cannot  be  presumed,  but  must  be  alleged  and  established 
by  the  greater  weight  of  the  evidence. 

■-  < 

*As  to  whether  statement  of  opinion,  such  as  puffing  and  trade 
talks,  etc.,  is  fraud,  see  note  in  35  L.  B.  A.  417.  Bepobteb. 

7e  Or.- 
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Ezcbange  of  Property— .Fraud— Misrepremitatioiis. 

4.    In  exchange  of  property,  statements  which  are  mere  boosting 
or  pnffing  cannot  be  the  basis  of  an  action  for  fraud  or  rescission. 

[As  to  liability  of  vendor  of  realty  for  false  representations 
innocently  made,  see  note  in  Ann.  Cas.  1913C,  63.] 

From  Marion :  William  Galloway,  Judge. 

.  Department  2.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  William  Black  and  wife  against 
William  A.  Irvin  to  rescind  a  sale  upon  the  ground  of 
fraud.  The  transaction  consisted  of  an  exchange  of 
a  farm  owned  by  plaintiffs,  William  Black  and  Dora 
Black,  his  wife,  located  about  six  miles  from  Silverton, 
in  Marion  County,  Oregon,  for  a  restaurant  and  lodg- 
ing-house, known  as  the  Elite  Cafe,  owned  by  defend- 
ant William  A.  Irvin,  situated  in  the  City  of  Salem. 
The  complaint  alleges,  in  substance,  that  the  negotia- 
tions for  the  exchange  commenced  about  December  24, 
1913;  that  **for  the  purpose  of  inducing  said  plain- 
tiffs to  purchase  said  restaurant,  lunch-counter,  and 
rooming-house  and  to  convey  said  above-described 
real  premises  to  him,  for  the  purpose  of  cheating, 
wronging  and  defrauding  said  plaintiffs,  said  defend- 
ant knowingly,  falsely  and  fraudulently  stated  and 
represented  to  said  plaintiffs  that  the  expenses  of 
operating  said  restaurant  per  day  were  not  greater 
than  $30,  and  that  the  receipts  from  said  lodging- 
house,  lunch-counter  and  said  restaurant  were  and  had 
been  during  the  last  year  averaging  better  than  $3,500 
per  month,  and,  for  the  purpose  of  convincing  said 
plaintiffs  of  the  truth  of  said  statements,  falsely  and 
fraudulently  exhibited  certain  false  and  fraudulent 
papers,  representing  them  to  be  the  cash  receipts,  as 
shown  from  the  cash  register,  verifying  said  statement 
aforesaid";  that  the  business  **was  a  good  money- 
maker and  on  a  good  paying  basis";  that  plaintiffs 
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having  no  other  knowledge  or  means  of  knowledge  as 
to  the  truth  of  the  statements,  and,  believing  them  to 
be  true,  executed  and  delivered  to  the  defendant  a  war- 
ranty deed  to  their  104-acre  farm,  receiving  a  bill  of 
sale  of  the  restaurant,  lunch-counter,  and  rooming- 
house,  and  entering  into  possession  thereof  on  Jan- 
uary 1,  1914.  They  allege  that  the  above  representa- 
tions were  false  and  known  to  be  so  by  the  defendant 
at  the  time ;  that  they  discovered  the  falsity  thereof  on 
January  9,  1914.  According  to  their  allegations,  the 
business  was  not,  and  had  not  been  for  a  long  time 
past,  taking  in  enough  money  to  pay  the  running  ex- 
penses. They  notified  the  defendant  that  they  re- 
ficinded  the  sale  and  tendered  to  him  the  restaurant 
and  equipment,  demanding  a  reconveyance  of  the  land. 
They  assert  that  the  land  was  valued  at  $7,500,  and 
that  the  restaurant  and  lodging-house  property  was 
of  no  greater  value  than  $1,810.25. 

By  his  answer  defendant  denies  any  fraudulent  rep- 
resentations, and  alleges  that  plaintiffs  relied  upon 
their  own  knowledge  and  information  concerning  his 
property  and  business,  as  well  as  that  derived  from 
third  parties. 

The  reply  put  in  issue  the  new  matter  of  the  answer. 
The  Circuit  Court  heard  the  evidence,  found  that  the 
land  conveyed  was  of  the  value  of  $7,000,  the  restau- 
rant property  $2,000,  and  that  defendant  falsely  rep- 
resented the  value  of  the  restaurant,  and  that  the  same 
was  a  good  money-maker  and  upon  a  paying  basis,  all 
of  which  plaintiffs  believed.  It  rendered  a  decree  in 
favor  of  plaintiffs  annuling  the  contraci  From  this 
decree  the  defendant  appeals. 

Bevebsed  and  Dismissed. 
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For  appellant  there  was  a  brief  with  oral  arguments 
hjMr.  John  A.  Carson  and  Mr.  Thomas  Brown. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Frank  Holmes,  Mr.  John  H.  McNary,  Messrs. 
Smith  <&  Shields  and  Mr.  M.  W.  Hunt,  with  oral  argu- 
ments by  Mr.  Holmes  and  Mr.  McNary. 

Mr.  Justice  Beak  delivered  the  opinion  of  the  court. 

It  appears  that  Irvin  bought  the  property  at  a  bank- 
rupt sale  about  five  years  before  the  trade  and  built 
up  a  paying  business,  putting  a  large  part  of  what  he 
received  into  improvements,  among  which  were  an  ice 
and  cold  storage  plant  and  a  lighting  plant  costing 
about  $2,000.  A  short  time  after  the  exchange  of  the 
properties,  the  plaintiffs,  being  dissatisfied,  obtained 
from  dealers  in  second-hand  goods  a  ' '  rough ' '  estimate 
of  the  value  of  the  restaurant  and  lodging-house  prop- 
erty, which  .valuation  was  placed  at  about  $2,100.  It 
may  be  considered  that  this  was  probably  a  very  low 
figure,  about  one  half  the  value  of  the  properties  com- 
pared with  what  they  were  worth  while  the  cafe  and 
house  were  a  going  concern.  We  may  also  concede 
that  the  plaintiffs  paid  a  high  price  for  them  in  the  ex- 
change. 

It  sholild  be  noted  at  the  outset  that  the  representa- 
tions made  by  the  defendant  as  to  the  volume  of  busi- 
ness transacted  by  him  in  the  cafe  and  lodging-house 
pertained  to  the  past,  and  that  there  was  no  warranty 
nor  representation  as  to  what  the  future  earnings  of 
the  establishment  would  be.  The  evidence  fails  to 
substantiate  the  allegations  of  the  complaint  as  to  the 
fraudulent  representations  made  by  the  defendant 
There  are  over  450  pages  of  typewritten  testimony  in 
the  record,  much  of  which  is  devoted  to  describing  the 
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paraphernalia  of  the  restaurant  and  lodging-house  and 
detailing  the  imperfections  in  the  crockery,  silver 
plate,  cooking  utensils,  furniture,  bedding,  etc.  This 
testimony  could  have  been  obtained  before  the  ex- 
change of  the  properties  as  well  as  afterward.  Black 
examined  the  cafe  and  lodging-house  and  visited  the 
place  three  or  four  times,  remaining  there  nights.  He 
evidently  had  a  full  and  fair  opportunity  to  discover 
the  defects  which  he  now  details  and  attempts  to  de- 
scribe by  volumes  of  testimony.  He  failed  to  have  his 
wife  make  an  inspection  of  the  property,  and  was  con^ 
tent  to  rely  upon  his  own  judgment.  He  apparently 
considered  that  he  could  conduct  the  business  as  suc- 
cessfully as  the  former  owner,  having  had  experience 
in  that  line.  His  attempt  to  do  so  has  a  bearing  on 
the  case.  We  mention  briefly  that  he  made  a  test  for 
nine  days,  before  complaining,  and  conducted  the  res- 
taurant until  about  February  1st,  when,  after  adver- 
tising for  the  patronage  of  theater  parties,  he  closed 
the  same  at  8  o  'clock  p.  m.  Formerly  it  had  been  open 
during  the  night.  After  conducting  the  concern  until 
February  10th,  he  closed  the  same  and  notified  the  de- 
fendant. There  is  no  indication  that,  during  the  short 
time  Black  was  making  a  test  of  the  business,  any  con- 
siderable new  trade  was  attracted.  It  seems  that,  on 
account  of  a  rise  in  the  price  of  food  and  not  very 
sumptuous  repasts  being  served,  some  of  the  regular 
customers  ceased  to  patronize  the  cafe.  It  was  soon 
after  the  holiday  season,  and  general  business  appears 
to  have  been  quiet.  It  may  well  be  questioned  whether 
Black  gave  the  business  a  fair  trial  under  the  trans- 
formed conditions.  The  capital  city  had  recently,  on 
November  30,  1913,  inaugurated  a  no-saloon  policy. 
The  cafe  had  been  located  next  to  a  beer  saloon,  and, 
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being  closely  connected  therewith,  had  served  liqnors 
with  meals  to  those  who  desired.  During  the  city  cam- 
paign some  prejudices  were  accentuated,  and  the  cafe 
seemed  to  lose  the  **wet"  trade  without  immediately 
picking  up  much  '*dry''  patronage.  So  much  for  the 
history  of  the  conditions. 

1-4.  On  December  15,  1913,  Black  wrote  to  a  real 
estate  firm  in  Salem,  giving  a  description  of  his  farm, 
and  stating  that  he  would  take  a  good  restaurant  in 
part  payment,  saying: 

**I  am  familiar  with  the  restaurant  business,  and 
there  is  nobody  can  hand  me  anything  on  a  restaurant 
or  hotel  deal,  *  *  because  I  have  had  a  lifetime  at  the 
business. ' ' 

This  is  not  noted  as  an  excuse  for  any  fraud  on  the 
part  of  the  vendor  but  as  tending  to  indicate  that  the 
parties  were  ''dealing  at  armVlength."  The  main 
thing  that  Black  required  of  Irvin  during  the  negotia- 
tions was  a  statement  of  what  the  volume  of  his 
business  had  been  during  the  past  year.  This  Irvin 
furnished  him,  and  this  he  alleges  to  be  false.  The  la- 
boring oar  is  upon  plaintiff  to  prove  the  incorrectness 
of  the  statement.  In  this  respect  he  has  failed.  On  the 
other  hand,  the  evidence  of  the  defendant  fairly  shows 
that  the  receipts  of  the  concern  during  1913  were  as 
represented.  Irvin  did  not  keep  a  complete  set  of  ac- 
count-books, but  made  a  showing  before  the  deal  as  to 
the  receipts  of  the  business  for  the  year  1913,  of 
the  following  figures,  which  were  taken  from  the 
cash  register  slips:  January,  $4,005.45;  February, 
$3,621.25;  March,  $3,129.80;  April,  $2,962.35;  May, 
$3,105.69;  June,  $2,984.20;  July,  $3,491.55;  August, 
$3,287.25;  September,  $5,055.10;  October,  $5,571.75; 
November,    $3,018.10;    December    to    25,    $2,213.80. 
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These  figures  Irvin  swears  correctly  represented  the 
monthly  cash  receipts  for  1913,  and  his  evidence  is  not 
successfully  refuted.     To  prove  that  this  statement 
was  fraudulent,  plaintiff  Black  introducfed  evidence 
tending  to  show  that,  during  the  first  month  of  his 
administration  of  affairs,  the  income  was  less  than  as 
represented  by  defendant,  and  produced  the  testimony 
of  several  of  the  waitresses,  waiters,  cooks  and  of  the 
cash  register  girl  to  the  effect  that  in  their  judgment 
the  receipts  were  as  large  as  when  Irvin  was  in  charge. 
This  was  an  unsatisfactory  estimate.    The  evidence 
tends  to  show  that  there  was  a  decrease  in  the  volume 
of  business  beginning  in  December ;  that  it  fell  off  8  or 
10  per  cent  after  the  city  went  *'dry.''    The  figures 
that  Irvin  furnished  to  the  plaintiffs  show  a  decrease 
in  the  month  of  December,  and  Black  had  an  oppor- 
tunity to  observe  the  same.    As  stated,  there  is  no  al- 
legation in  the  complaint  that  defendant  represented 
that  the  earning  capacity  of  the  place  would  be  any 
certain  amount  in  the  future.    Even  if  this  could  be 
considered  material,  see  Market  v.  Moudy,  11  Neb.  213 
(7  N.  W.  853).    Black,  having  had  some  experience 
in  the  hotel  business  at  different  times  in  small  cities, 
was  evidently  willing  to  take  his  chances  as  to  the  busi- 
ness in  the  future.     His  figures  of  the  income  for  the 
time  he  conducted  the  establishment  are  as  follows: 
Cash  receipts  for  January,  $1,784.85;  expenses,  $2- 
137.09;   first   ten   days   in   February,   cash   receipts, 
$443.50;  expenses,  $556.21.     The  decrease  in  the  vol- 
ume of  trade  during  Black's  administration  does  not 
prove  that  the  receipts  of  the  business  during  the  year 
^were  not  as  asserted  by  Irvin.    It  is  in  evidence  that 
one  man  may  make  a  success  of  the  restaurant  busi- 
ness while  another  a  complete  failure.     That  the  place 
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was  a  *' money-maker'*  during  the  time  Irvin  managed 
it  was  fairly  shown  by  the  evidence.  This,  however,  is 
a  general  statement  which  was  added  to  Irvin 's  written 
showing  by  a  real  estate  dealer,  who  acted  between  the 
parties  in  negotiating  the  transfer,  and  it  amounts  to 
no  more  than  ''boosting  a  trade"  or  saying  it  was  a 
good  place.  Referring  to  this  statement  in  his  evi- 
dence. Black  says,  **We  were  going  a  good  deal  on 
that. ' '  It  was  not  a  statement  of  a  positive  fact  upon 
which  Black  had  a  right  to  rely :  Fellows  v.  Evans,  33 
Or.  30  (53  Pac.  491).  There  was  no  attempt,  on  the 
part  of  plaintiffs,  to  directly  prove  the  falsity  of  Ir- 
vin's  statement  as  to  the  cash  receipts.  Some  of  the 
employees  merely  stated  opinions,  and  they  did  not 
agree  in  their  conclusions. 

Fraud  cannot  be  presumed.  It  must  be  alleged  and 
established  by  the  greater  weight  of  the  evidence :  Ked 
V.  Levy,  19  Or.  450  (24  Pac.  253) ;  Scott  v.  WhUe,  50 
Or.  Ill  (91  Pac.  487) ;  Allison  v.  Ward,  63  Mich.  128, 
(29  N,  W.  528).  A  list  of  the  goods  was  made,  and 
Black  had  an  opportunity,  before  the  deal,  to  obtain  in- 
formation in  regard  to  their  value.  He  was  in  a 
better  position  to  do  this  before  the  deal  than  were  the 
courts  afterward.  In  Scott  v.  Walton,  32  Or.  460,  at 
461  and  462  (52  Pac,  180,  at  181),  former  Mr.  Justice 
Bean  states  the  well-known  rule  as  follows : 

**The  evidence  shows  that  the  negotiations  between 
the  parties  for  the  exchange  continued  some  10  or  15 
days  before  the  trade  was  finally  consunmiated ;  that 
plaintiff  resides  near  Lebanon  and  was  acquainted 
with  the  property  defendant  was  offering  to  trade  to 
him,  and  that  he  not  only  had  a  full  opportunity  to, 
but  did  actually,  examine  it  before  making  the  ex- 
change. Under  such  circumstances,  the  mere  state- 
ment of  the  defendant  as  to  its  value  furnishes  no 
ground  for  avoiding  the  contract.    The  law  recognizes 
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the  well-known  fact  that  it  is  characteristic  of  human 
nature  for  the  owner,  when  about  to  sell  his  property, 
to  set  a  high  value  thereon  for  the  purpose  of  enhan- 
cing it  in  the  buyer's  estimation;  and  hence,  when  the 
parties  are  dealing  at  arm's-length,  it  does  not  help  a 
purchaser  who  accepts  and  relies  upon  the  vendor's 
statements  as  to  value,  when  no  warranty  is  intended 
and  when  the  language  used  is  not  an  affirmation  of 
some  specific  fact,  but  the  mere  expression  of  opinion. ' ' 

See,  also,  Collins  v.  Jackson,  54  Mich.  186  (19  N.  W. 
947). 

It  is  stated  in  14  Am.  &  Eng.  Ency.  of  Law  (2  ed.), 
page  118 : 

*'The  doctrine  is  that,  when  persons  are  dealing  at 
arm's-length  and  on  equal  terms,  mere  commenda- 
tory expressions  as  to  value,  quality,  prospects  and 
the  like,  though  exaggerated,  cannot  be  made  the 
basis  of  a  charge  of  fraud,  if  there  is  no  representation 
or  concealment  of  any  material  fact,  and  nothing  is 
said  or  done  to  prevent  the  other  party  from  making 
an  examination  or  investigation  for  himself." 

The  true  rule  is  that  a  fraudulent  misrepresentation 
cannot  itself  be  the  mere  expression  of  an  opinion  of 
the  person  making  it.    While  the  vendee  has  a  right 
to  rely  on  an  assertion  of  fact,  he  has  no  right  to  rely 
upon  the  mere  expression  of  an  opinion  by  the  vendor 
in  whatever  language  such  expression  is  made.    He  is 
assumed  to  be  as  equally  able  to  form  his  own  opinion 
and  come  to  a  correct  judgment  in  respect  to  the 
matter  as  the  vendor,  and  cannot  justly  claim  to  have 
been  misled  by  the  opinion,  however  erroneous  it  may 
bave  been.     For  this  reason  the  general  praise  of 
one's  own  property  by  a  seller,  commonly  called  ** puff- 
ing," for  the  purpose  of  enhancing  it  in  the  buyer's 
estimation,   is   always   allowed,   provided   it   is   kept 
iivithin  reasonable  limits,  is  not  a  positive  affirmation 
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of  a  specific  fact  affecting  the  quality,  so  as  to  be  an 
express  warranty,  and  not  the  intentional  assertion 
of  a  specific  and  material  fact  known  to  the  party  to 
be  false,  so  as  to  be  a  fraudulent  misrepresentation: 
2  Pomeroy,  Eq.  Juris.  (3  ed.),  §  878. 

Sherman  v.  Glick,  71  Or.  451  (142  Pac.  606),  relied 
upon  by  plaintiffs,  is  a  case  where  defendant  grossly 
misrepresented  the  value  of  a  house  and  lot  to  an  old 
lady,  poorly  educated,  and  unacquainted  with  the 
property  and  with  business,  and  overreached  her  to 
the  amount  of  $1,750.  This  was  held  to  be  a  con- 
structive fraud.    The  case  is  not  in  point. 

Applying  the  rules  above  stated  to  the  issues  and 
evidence  in  the  case  at  bar,  it  follows  that  the  decree 
of  the  lower  court  should  be  reversed  and  the  suit  dis- 
missed ;  and  it  is  so  ordered. 

Bevebsed.    Sxht  Dismissed. 

Mr.  Chief  Justice  Moobe  did  not  sit  in  this  case, 
and  took  no  part  in  the  consideration. 

Mb.  Justice  Bubnbtt,  Mb.  Justice  Eakin  and  Mb. 
Justice  Habbib  concur. 


Ar^ed  June  1,  affirmed  Jane  22,  1915. 

MILWAUKEE  MECHANICS'  INS.  CO.  v. 

RAMSEY. 

(149  Pac.  542.) 

Inmraiice — ^Flre  lasnrance-^Siibrogatioii  of  Inmirer. 

1.  Where  a  mortgagee  insures  the  hypothecated  property  at  bis 
own  expense,  the  insurer,  i>a7ing  a  loss  by  fire  to  snch  mortgagee  to 
the  amount  of  the  debt,  is  subrogated  to  the  mortgagee's  right  in 
each  debt,  since  the  insurance  contracted  and  paid  for  by  the  mort- 
gagee in  effect  makes  the  insurance  company  a  surety  to  the  holder 
of  the  mortgage  for  the  payment  of  the  debt. 
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Xuniraiio^— Fire  Iii8iirmiic6--43iibrogBtl<»i  of  Iiunirer. 

2.  Where  insured  property  is  burned  by  the  tortious  aet  of  one 
not  a  party  to  the  contract,  the  insurer  paying  the  loss,  is  subro- 
gated pro  tcmio  to  the  chose  in  action  the  payee  has  against  the  tort- 
feasor by  reason  of  his  insurable  interest. 

Ineiiraiice — ^Fire  Iiunirance— Sabrogation  of  Inenrer. 

3.  Realty  was  insured  against  fire,  the  loss  being  payable  to  a 
mortgagee  as  its  interest  might  appear;  otherwise  to  the  insured. 
Within  the  term  of  the  policy  the  property  was  destroyed  by  fire, 
and  upon  the  mortgagee  and  owner  suing  the  insurance  company 
the  mortgagee  recovered  judgment  for  the  amount  of  its  secured  debt, 
while  the  owner  failed  to  recover  because  he  had  contracted  to  sell, 
violating  a  policy  restriction.  The  insurance  company  paid  the 
mortgagee's  judgment,  and  demanded  that  the  mortgagee  assign  to 
it  the  owner's  note  and  mortgage,  which  was  refused.  Thereupon 
the  company  sued  the  mortgagee  and  the  owner,  claiming  subroga- 
tion to  the  rights  of  the  mortgagee  against  the  owner,  and  seeking 
to  foreclose  the  security  and  recover  the  amount  of  the  debt.  Held, 
that  the  insurance  company  cou-ld  not  recover,  since  by  the  policy 
it  agreed  with  the  owner  to  pay  a  certain  designated  person,  the 
mortgagee,  in  case  of  a  loss,  but  did  not  agree  to  pay  the  owner's 
debt  to  the  mortgagee  as  such. 

[As  to  insurer's  right  to  subrogation,  see  note  in  44  Am.  St. 
Bep.  732.] 

From  Tillamook :  Wbbstbb  Holmes,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Bubnett. 

This  is  an  action  by  the  Milwaukee  Mechanics^  In- 
surance Company,  a  corporation,  against  A.  Bamsey, 
E.  U.  Wagy,  Tillamook  County  Bank,  a  corporation, 
and  Tillamook  City,  a  municipal  corporation. 

The  plaintiff,  a  Wisconsin  company  engaged  in  the 
business  of  insurance  against  loss  by  fire  in  this  state, 
insured  the  laundry  of  the  defendant  Ramsey  in  the 
sum  of  $2,000,  making  the  loss  payable  to  the  Tilla- 
mook County  Bank,  mortgagee,  as  its  interest  might 
Appear;  otherwise  to  the  insured.  The  policy  con- 
tained the  usual  restrictions  rendering  it  void  if  the 
interests  of  the  insured  should  be  other  than  uncondi- 
tional and  sole  ownership,  if  the  subject  of  insurance 
^were  a  building  upon  ground  not  owned  by  the  insured 
in  fee  simple,  if  any  change,  other  than  by  the  death 
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of  the  insured,  should  take  place  in  the  interest,  title 
or  possession  of  the  subject  of  insurance,  or  if  other 
insurance,  whether  valid  or  not,  should  be  effected 
upon  the  property  without  the  consent  of  the  com- 
pany. This  insurance  was  in  consideration  of  a 
premium  of  $60  paid  by  Ramsey,  and  the  policy  was 
executed  and  delivered  to  him.  Afterward,  during  its 
period,  not  being  so  permitted  by  the  company.  Bam- 
sey  entered  into  an  agreement  in  writing  with  Bailey 
and  Wagy,  defendants,  whereby  he  agreed  to  and  did 
sell  to  them,  and  they  agreed  to  purchase  from  him, 
all  the  property  described  in  the  policy,  together  with 
the  land  upon  which  it  was  situated;  they  paying 
$1,000  on  account',  assuming  the  mortgage  to  the  bank, 
and  agreeing  to  pay  an  additional  balance  of  purchase 
money.  They  also  subsequently  insured  the  property 
without  the  consent  of  the  company.  It  was  provided 
in  the  policy  issued  to  Ramsey: 

''That  if  with  the  consent  of  the  company  any  inter- 
est under  the  policy  shall  exist  in  favor  of  a  mortgagee, 
•  *  the  conditions  of  said  policy  shall  apply  in  the 
manner  expressed  in  such  provisions  and  conditions  of 
insurance  relating  to  such  interest  as  shall  be  written 
upon,  attached  to,  or  appended  to  the  policy.*' 

But  there  was  no  such  stipulation  attached  to  that 
instrument.  During  the  term  mentioned  in  the  policy 
the  insured  property  was  destroyed  by  fire,  entailing 
a  loss  in  excess  of  the  amount  of  insurance.  It  is  dis- 
closed that  afterward  Ramsey  and  the  Tillamook 
County  Bank,  mortgagee,  instituted  an  action  against 
the  company  to  recover  the  insurance,  in  which  litiga- 
tion Ramsey  failed,  and  the  bank  obtained  judgment 
for  the  amount  of  its  secured  debt.  The  company 
paid  this  judgment,  and  demanded  that  the  bank  as- 
sign to  it  the  note  and  mortgage  of  Ramsey,  which  was 
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refused.  As  a  consequence  the  plaintiff  brings  this 
suit,  claiming  that  it  is  entitled  to  be  subrogated  to  the 
rights  of  the  bank  under  the  note  and  mortgage  against 
Ramsey,  and  seeks  to  foreclose  the  security  and  re- 
cover the  amount  of  the  debt.  A  general  demurrer  to 
the  complaint  was  sustained  by  the  Circuit  Court, 
and,  as  plaintiff  refused  to  plead  further,  a  decree  was 
entered  dismissing  the  suit  at  its  cost,  and  it  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  <&  Veazie,  with  an  oral  argu- 
ment by  Mr.  J.  C.  Veazie. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  H.  T.  Botts  and  Mr.  Sidney  S.  Johnson,  with  an 
oral  argument  by  Mr.  Botts. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

We  note  at  the  outset  that  the  insurance  was  effected 
by  the  mortgagor  at  his  own  expense  under  the  policy, 
in  which  he  is  designated  as  the  insured,  and  which 
insures  his  property,  and  appoints  the  mortgagee  as 
the  one  to  receive  payments  of  the  loss  to  the  extent 
of  its  interest ;  otherwise,  it  is  to  be  paid  to  Ramsey. 

1.  It  is  well  settled  that  if  a  mortgagee,  having,  as 
lie  does,  an  interest  in  preserving  the  property  pledged 
to  him  as  security,  insures  the  same  at  his  own  ex- 
pense, and  a  loss  by  fire  occurs,  the  insurer,  paying  the 
loss  to  the  insured  mortgagee  to  the  amount  of  tho 
debt,  is  subrogated  to  the  means  of  enforcing  payment 
of  the  original  obligation  by  the  debtor.  In  such  in- 
stances the  claim  is  not  extinguished  until  payment  by 
±Ixe  one  primarily  liable.    All  that  has  happened  in 
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that  respect,  is  a  change  of  creditors.  The  reason  is 
that  the  insurance  contracted  and  paid  for  by  the 
mortgagee  has  the  effect  of  making  the  insurance  com- 
pany a  surety  to  the  holder  of  the  mortgage  for  the 
payment  of  the  debt  Having  liquidated  tiie  same,  the 
insurer  is  subrogated  to  the  rights  of  the  one  to  whom 
pa}anent  is  made,  which  is  the  same  as  though  he  had 
signed  as  surety  and  paid  the  promissory  note,  for  the 
debt  is  really  what  is  insured  in  such  cases.  In  very 
truth  the  mortgagee  has  nothing  else  to  insure,  and 
when  the  debt  is  paid  his  policy  lapses.  The  transac- 
tion is  an  instance  of  a  contract  directly  between  the 
mortgagee  and  the  insurer,  and  is  worked  out  like 
any  other  surety  stipulation,  with  the  resulting  sub- 
rogation. 

2.  Again,  if  insured  property  is  burned  by  the 
tortious  act  of  one  not  a  party  to  the  policy,  the  insur- 
ance company,  paying  the  loss  to  anyone  to  whom  Dy 
the  terms  of  the  policy  payment  must  be  made,  is  sub- 
rogated pro  tanto  to  the  chose  in  action  the  payee  has 
against  the  tort-feasor.  The  reason  in  such  a  case  is 
that,  but  for  the  wrong  resulting  in  destruction  of  the 
property,  no  liability  would  have  accrued  against  the 
insurance  company;  but  as  it  has  neither  privity  of 
estate  or  contract  with  the  incendiary,  and  is  neverthe- 
less compelled  by  the  policy  to  pay  for  the  result  of 
the  tort,  its  reimbursement  is  accomplished  by  subro- 
gation. 

3.  The  transaction  described  in  the  complaint,  of  which 
a  resume  has  been  given,  does  not  fall  within  either  of 
these  classes.  We  read  in  the  complaint  that  the  com- 
pany is  empowered  to  engage  in  the  business  of  insur- 
ance against  loss  by  fire.  The  policy  which  appears 
in  the  record  insures  Ramsey,  not  the  plaintiff,  against 
**all  direct  loss  or  damage  by  fire,  except  as  otherwise 
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provided/'  upon  the  building  and  contents  described 
in  the  instrument.    By  it  the  company  agrees  with 
Ramsey,   and   not   with   another,   to   pay   a   certain 
designated  person  in  case  of  a  loss.    It  does  not  agree 
to  pay  Ramsey's  debt.     The  application  to  his  obliga- 
tion of  the  proceeds  of  the  insurance  in  case  of  loss  is 
a  matter  between  Ramsey  and  the  bank.    What  be- 
came of  the  money  is  no  concern  of  the  plaintiff  after 
it  paid  the  bank.    It  did  not  insure  the  debt.    It  in- 
sured the  building.    If  Ramsey  had  burned  the  house, 
the  mortgagee  would  have  had  an  action  against  him 
for  the  tort,  in  that  he  damaged  it  by  depreciating  the 
value  of  the  mortgaged  proi)erty.    Because  such  burn- 
ing would  have  resulted  in  the  company  being  com- 
pelled to  pay  the  loss,  it  would  have  been  entitled  to 
subrogation  to  the  rights  of  the  bank  to  recover  dam- 
ages from  Ramsey  under  the  second  illustration  given 
at  the  outset.    It  is  not  charged  in  the  complaint  that 
Ramsey  was  in  any  way  to  blame  for  the  fire.    He  in- 
curred no  liability  on  that  account  to  the  company  or 
to  the  bank.    The  plaintiff  did  not  pay  Ramsey's  debt, 
and  hence  has  no  privity  with  that  obligation  entitling 
it  to  subrogation.    As  Ramsey  did  not  bum  the  build- 
ing, there  is  no  transaction  of  his  which  entails  liabil- 
ity upon  the  company,  either  directly  or  indirectly, 
and  which  would  give  rise  to  the  privity  entitling  it  to 
subrogation.    If  there  is  to  be  any  subrogation,  it 
inast  be  for  the  reason  that  the  mortgagee  has  some 
liold  upon  the  mortgagor  to  make  him  perform  the 
duty  which  the  plaintiff  was  compelled  to  discharge. 
The  latter  was  obligated  to  pay  for  the  fire,  but  Ram- 
sey was  not.    Having  no  power  to  make  Ramsey  reim- 
burse it  for  the  burning,  the  bank  could  not  impart 
SLUj  such  authority  to  the  plaintiff  by  subrogation: 
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Fire  Assn.  v.  Patton,  15  N.  M.  304   (107  Pac.  679,  27 
L.  R.  A.  (N.  S.)  420). 

In  brief,  for  a  consideration,  the  company  agreed 
with  Ramsey  to  pay  a  loss,  and  not  a  mortgage  to  the 
bank.    We  cannot  import  into  the  contract  a  stipula- 
tion to  the  effect  that  Ramsey  should  not  only  pay  the 
premium,  but  also  reimburse  the  company  for  the  loss. 
It  is  not  the  intention  of  the  parties  that  Ramsey 
should  thus  carry  all  the  risk,  besides  paying  the 
premium.    The  plaintiff  was  paid  for  assuming  the 
risk,  and  has  only  complied  with  its  contract  by  pay- 
ment of  the  loss.    It  is  not  entitled  to  anything  beyond 
its  stipulation.    We  have  examined  all  the  authorities 
cited  by  the  plaintiff  to  sustain  the  postulate  that 
where  the  policy  has  become  void  as  to  the  interests  of 
the  mortgagor,  but  remains  in  force  as  a  protection  to 
the  mortgagee  alone,  the  insurer,  upon  paying  the  mort- 
gage, is  entitled  to  subrogation.    Without  exception 
the  adjudicated  cases  noted  in  the  plaintiff's  brief  rest 
upon  a  separate  contract  between  the  mortgagee  and 
the  insurer,  or  the  insur&nce  was  paid  for  by  the  mort- 
gagee, or  the  policy  was  assigned  to  him,  and  hence 
became  his  property  the  same  as  though  originally 
made  to  him.    In  Carpenter  v.  Providence  etc.  Ins.  Co.y 
16  Pet  495,  502  (10  L.  Ed.  1044),  cited  by  plaintiff, 
Mr.  Justice  Story  says : 

**If,  then,  a  mortgagor  procures  a  policy  on  the 
property  against  fire,  and  he  afterward  assigns  the 
policy  to  the  mortgagee  *  *  as  collateral  security, 
that  assignment  operates  solely  as  an  equitable  trans- 
fer of  the  policy,  so  as  to  enable  the  mortgagee  to 
recover  the  amount  due,  in  case  of  loss ;  but  it  does  not 
displace  the  interest  of  the  mortgagor  in  the  premises 
insured.  On  the  contrary,  the  insurance  is  still  his 
insurance,  and  on  his  property,  and  for  his  account.'* 
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There  are  respectable  precedents  holding  that  the 
stipulation  must  be  indorsed  upon  or  appended  to  the 
policy,  stating  the  manner  in  which  the  conditions  of 
the  instrument  will  apply  to  a  mortgagee  to  whom  loss 
is  payable,  if  his  right  to  receive  payment  is  to  be  in 
any  wise  limited  by  the  restrictions  imposed  upon  the 
insured :  Boyd  v.  TJmringia  Ins.  Co.,  25  Wash  447.  (65 
Pac.  785,  55  L.  R.  A.  165).    This  seems  to  be  the  theory 
upon  which  the  bank  recovered,  and  Ramsey  did  not,  in 
their  joint  action  upon  the  policy.    Under  this  con- 
struction of  the  insurance  agreement  the  company  con- 
tracted with  Ramsey  to  pay  the  bank  in  case  of  loss 
as  its  interest  might  appear  absolutely  and  without 
reference  to  its  violation  of  other  terms  of  the  policy. 
Hence  in  paying  the  loss  to  the  bank  the  company  was 
fulfilling  its  stipulation  with  Ramsey.    It  was  comply- 
ing with  that  part  of  fts  engagement  with  him  which 
remained  impossible  of  rescission,  although  he  violated 
other  portions  thereof  already  mentioned.     The  com- 
pany is  before  us  contending  that  it  has  a  right  to 
enforce  subrogation  against  Ramsey  as  an  incident  of 
a  contract  with  him  under  which  it  says  he  has  no 
rights.    It  maintains  it  was  compelled  to  pay  because 
of  the  terms  of  the  policy.    That  feature,  however, 
^vas  a  condition  favorable  to  Ramsey,  which  was  not 
affected  by  his  selling  the  property.    That  much  of  the 
benefit  for  which  he  contracted  remained  unimpaired. 
The  fallacy  of  the  plaintiff's  argument  consists  in  as- 
suming that  Ramsey  forfeited  all  his  rights,  when  in 
truth  there  remained  the  one  compelling  the  plaintiff 
to  pay  the  bank  in  case  of  loss. 

This  action  proceeds  on  the  hypothesis  that  the  plain- 
tiS  was  obliged  to  pay;  but,  even  so,  it  was  because  of 
its  covenant  with  Ramsey  for  which  he  had  paid  a 
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premium  of  $60.    The  payment  of  the  loss  was  a 
compliance  with  the  company's  engagement  to  Ram- 
sey, with  whom  it  contracted,  but  for  which  no  liability 
of  the  company  would  have  accrued.    The  result  is 
*  not  different  as  to  Ramsey 's  liability  in  this  action,  if 
his  sale  of  the  property  worked  an  utter  avoidance  of 
the  policy  in  all  its  terms.     There  are  cases  giving  such 
construction  to  similar  policies  on  the  ground  that,  as 
the  mortgagee  must  claim  under  a  contract  made  for 
his  benefit,  he  cannot  occupy  a  better  position  than  the 
one  who  made  the  contract ;  that  the  creditor  must  take 
the  insurance  agreement  with  its  burdens,  as  well  as 
with  its  benefits ;  and  that  if  the  maker  of  the  contract, 
the  mortgagor,  cannot  recover  directly,  neither  can  one 
who  claims  under  him :  Delaware  Ins.  Co.  v.  Greer,  120 
Fed.  916  (57  C.  C.  A.  188,  61  L.  R.  A.  137) ;  Brecht  v. 
Law  Union  S  Crown  Ins.  Co.,  160  Fed.  399  (87  C.  C.  A. 
351, 18  L.  R.  A.  (N.  S.)  197),  and  note.    However  this 
may  be,  yet  if  such  a  meaning  should  be  given  to  the 
policy,  the  company,  being  exonerated  from  payment 
by  Ramsey's  breach  of  the  contract,  was  not  bound  to 
pay  anything,  so  that  its  disbursement  was  voluntary, 
and  not  recoverable. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmsd. 

Mb.  Chief  Justice  Moobb  and  Mb.  Justicb  MoBbidb 
concur. 

Mb.  Jtjstiob  Bsan  concurs  in  the  result. 
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Motion  to  dismiBS  appeal  denied  September  29,  1914. 
Argued  on  the  merits  June  22,  reyersed  June  29,  1915. 

VINCENT  V.  FIRST  NAT.  BANK.* 

(143  Pac.  1100;  149  Pae.  938.) 

Appeal  and  Error— Beoord— Time  for  Filing— Bvidence. 

1.  Under  Laws  of  1913,  page  619,  providing  that  the  trial  conrt 
or  the  judge  thereof,  or  the  Supreme  Court  or  a  justice  thereof,  may 
enlarge  the  time  for  filing  the  abstract,  but  that  the  order  shall  be 
made  within  the  time  allowed  to  file  the  transcript,  an  order  extend- 
ing the  time  for  filing  the  transcript  may  be  entered  before  the  under- 
taking on  appeal  has  been  filed. 

Time — Oompntation — ^Days. 

2.  Where  a  notice  of  appeal  Was  served  and  filed  on  June  22d, 
an  undertaking  served  and  filed  July  3d  was  in  time;  June  23d  being 
excluded  in  computing  the  10  days  allowed. 

Time— Oompntation — ^Daya. 

3.  Where  the  transcript  was  filed  August  19th  an  abstract  filed 
September  9th  was  in  time. 

Appeal  and  Error— Becord— Transcript— Sufficiency.   . 

4.  Under  Laws  of  1913,  page  656,  providing  that  when  an  appeal 
is  perfected  the  original  proceedings  and  original  bill  of  exceptions 
shall  be  sent  to  the  clerk  of  the  Supreme  Court,  a  transcript,  includ- 
ing the  original  bill  of  exceptions  but  omitting  certain  motions,  sum- 
mons and  other  papers,  is  sufScient;  the  respondent  being  entitled 
to  have  the  remaining  papers  brought  up  if  desired. 

ON  THE  MERITS. 

Mortgages— Deed  Absolute  in  Form. 

5.  A  conveyance  absolute  on  its  face,  but  in  fact  intended  to 
l>e  security  for  the  payment  of  a  debt,  did  not  convey  title,  but  was 
only  a  mortgage  which  it  was  necessary  to  foreclose  as  provided  by 
statute,  before  the  grantor  or  mortgagor  could  be  divested  of  his 
estate.  The  fact  that  it  was  agreed  that  the  grantee  should  have 
-the  power  to  convey  the  premises  and  account  for  the  proceeds  did 
ZLOt  change  the  character  of  the  transaction. 

[As  to  effect  of  lapse  of  time  on  right  to  have  deed  declared 
to  be  a  mortgage,  see  note  in  Ann.  Cas.  1914B,  354.] 

Jifortgages— Action  for  Accounting — Proof. 

6.  A  complaint  alleging  that  plaintiffs,  being  indebted  to  defend- 
ant, executed  a  warranty  deed  intended  to  secure  the  debt,  that  it 
^was  agreed  that  the  grantee  might  convey  the  premises  and  account 
^OT  the  proceeds,  and  that  the  grantee  negligently  sold  or  exchanged 

*On  the  question  whether  a  deed  absolute  on  its  face  but  intended 
gtM   a  mortgage  conveys  the  legal  title,  see  note  in  11  L.  B.  A.  (N.  S.) 

BSFOBTXB. 
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the  premises  for  other  property  to  plaintiff's  damage  in  a  certain 
sum,  showed  that  the  transaction  was  a  mortgage,  and  that  the  mort- 
gagee, having  no  title  had  attempted  to  alienate  the  estate  of  the 
mortgagor,  and  that  the  title  of  the  mortgagor  was  in  no  way  dis- 
turbed, and  hence  stated  no  cause  of  action. 

From  Yamhill:  Webster  Holmes,  Judge. 

In  Banc.    Statement  Per  Curiam. 

This  is  an  action  by  Vinnie  A.  Vincent  ancUMary  D. 
Vincent  against  the  First  Nat.  Bank  of  Rosebnrg. 
From  a  judgment  in  favor  of  plaintiffs,  defendant  ap- 
peals. Respondent  now  moves  to  dismiss  the  appeal 
herein.  The  judgment  in  this  case  was  entered  May 
14,  1914.  The  notice  of  appeal  was  served  and  filed 
on  the  22d  day  of  June.  On  the  1st  day  of  July  an 
order  was  made  by  the  judge  of  the  court  below  ex- 
tending the  time  to  file  the  transcript  to  August  25th. 
On  the  third  day  of  July  the  undertaking  was  served 
and  filed.  The  transcript  was  filed  in  this  court  Au- 
gust 19th  and  the  abstract  September  9th. 

Motion  Denied. 

Mr.  Walter  G.  Winslow  and  Mr.  Roswell  L.  Conner, 
for  the  motion. 

Messrs.  McCain,  Vinton  S  Burdett  and  Mr.  C.  B. 
Chapin,  contra. 

In  Banc.    Opinion  Pbb  Cubiam. 

1.  The  first  ground  of  the  motion  is  based  upon  the 
proposition  that  on  the  1st  day  of  July,  when  the  order 
was  made  enlarging  the  time  to  file  the  transcript,  the 
undertaking  had  not  been  filed  and  the  appeal  had  not 
been  perfected.    The  statute  reads: 

^*The  trial  court  or  the  judge  thereof,  or  the  Su- 
preme Court  or  a  justice  thereof,  may,  upon  such 
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terms  as  may  be  just,  by  order  enlarge  the  time  for 
filing  the  same  [abstract] ;  but  such  order  shall  be 
made  within  the  time  allowed  to  file  transcript,  and 
shall  not  extend  it  beyond  the  term  of  the  appellate 
court  next  following  the  appeal' ':  Laws  1913,  p,  619. 

The  contention  made  that  this  order  can  only  be 
made  after  the  appeal  has  been  perfected  and  before 
the  time  •to  file  the  transcript  has  expired  we  think 
not  sound.  This  construction  is  far  too  narrow.  The 
context  shows  that  it  was  meant  that  the  order  should 
be  made  before  the  time  had  expired  to  file  the  tran- 
script, and  not  to  restrict  it  to  the  time  after  the  appeal 
had  been  perfected.  We  think  this  order  was  made 
within  the  proper  time. 

2.  The  second  contention  that  the  undertaking  was 
not  filed  within  the  proper  time  is  answered  by  de- 
cisions of  this  court  in  a  number  of  cases,  the  last  of 
which  was  Pringle  Falls  Power  Co.  v.  Patterson,  65  Or. 
476  (128  Pac.  820).  The  time  within  which  an  act 
must  be  done  is  computed  by  excluding  the  first  day 
and  including  the  last ;  and  if  we  exclude  the  23d,  the 
undertaking  was  served  and  filed  within  10  days. 

3.  The  third  contention  that  the  abstract  was  not 
filed  within  the  time  is  answered  by  the  same  computa- 
tioiL 

4.  The  last  contention  that  no  transcript  of  the 
original  proceedings  has  been  filed  is  without  merit. 
Laws  of  1913,  Chapter  335,  provide: 

**When  an  appeal  is  perfected  the  original  pleadings 
and  original  bill  of  exceptions  shall  be  sent  by  the  clerk, 
or  other  proper  officer  of  the  trial  court,  to  the  clerk 
of  the  Supreme  Court  or  appellate  court.'* 

The  original  bill  of  exceptions  was  filed  with  the 
transcript,  and  this  is  all  that  can  possibly  be  of  any 
benefit  to  any  of  the  parties.     To  bring  up  all  the  mo- 
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tions,  summons  and  other  papers  that  are  filed  in  the 
court  below  would  simply  entail  a  burden  upon  the 
court  below,  as  well  as  upon  the  clerk  of  this  court, 
and  would  serve  no  useful  purpose.  The  pleadings 
are  required  to  be  copied  in  the  abstract,  and  are  so 
done  in  this  case ;  and,  if  the  clerk  of  the  court  below 
has  not  seen  fit  to  send  these  original  papers  up,  we 
cannot  see  that  anybody  is  injured.  If  counsel  for 
respondent  desires  them,  he  can  have  them  sent  here. 
The  motion  to  dismiss  the  appeal  is  denied. 

Motion  Denied. 


Argued  Jvne  22,  reversed  June  29,  1915, 

On  the  Msbits. 

(149  Pac.  938.) 

Department  1.     Statement  by  Mb.  Justice  Btjbnett. 

The  complaint  here  alleges,  in  substance,  that  the 
plaintiffs,  being  indebted  to  the  defendant,  made,  ex- 
ecuted and  delivered  to  it  an  instrument  which  was  in 
form  a  warranty  deed  conveying  to  the  defendant  cer- 
tain lands  in  Clarke  County,  Washington,  but  that, 
in  fact,  the  conveyance  was  intended  by  both  parties 
to  be  a  security  for  the  liquidation  of  the  indebtedness, 
which  being  accomplished,  the  title  should  be  returned 
to  the  plaintiffs.  It  is  also  stated  that  it  was  * 'further 
understood  and  agrqed  at  said  time  between  the  plain- 
tiffs and  defendant  that  said  defendant  should  have  the 
power  to  convey  said  premises  and  account  to  plain- 
tiffs for  the  proceeds.'*  It  is  charged  that  afterward 
the  bank  carelessly,  negligently  and  without  properly 
investigating  the  matter  sold  or  traded  the  premises 
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for  property  located  in  Idaho,  to  the  damage  of  the 
plaintiffs  in  the  sum  of  $4,300.  A  general  demurrer  to 
the  complaint  was  overruled.  The  defendant  an- 
swered, raising  certain  issues  not  necessary  to  con- 
sider at  present,  and  a  jury  trial  resulted  in  a  judg- 
ment in  favor  of  the  plaintiffs  for  damages,  from 
which  the  defendant  appeals. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  McCain,  Vinton  S  Burdett  and  Mr.  G.  R. 
Chapin,  with  oral  arguments  by  Mr.  James  McCain 
and  Mr.  J.  E.  Burdett. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Roswell  L.  Conner  and  Mr.  Walter  C. 
Winslow. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

5.  The  case  made  on  the  demurrer  to  the  complaint 
is  controlled  by  Thompson  v.  Marshall,  21  Or.  171  (27 
Pac.  957),  where  it  is  established  in  an  exhaustive 
opinion  by  Mr.  Chief  Justice  Stbahan  that,  although 
absolute  on  its  face,  a  conveyance  which  is,  in  fact,  in- 
tended to  be  a  mortgage  or  security  for  the  payment 
of  indebtedness,  does  not  operate  to  convey  title,  but 
is,  in  very  truth,  only  a  mortgage  which  it  is  necessary 
to  foreclose  in  the  manner  provided  by  our  statute 
before  the  grantor  or  mortgagor  can  be  divested  of  his 
estate.  In  opposition  to  the  demurrer  the  plaintiffs  set 
much  store  by  the  allegation  that  it  was  understood  and 
agreed  the  defendant  should  have  power  to  convey 
the  premises,  and  account  to  the  plaintiffs  for  the  pro- 
ceeds.    This  allegation  does  not  suffice  to  differentiate 
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this  case  from  Thompson  v.  Marshall,  21  Or.  171  (27 
Pac.  957).  The  same  element  appeared  in  the  transac- 
tions there  in  question.  Indeed,  it  is  common  practice 
to  include  in  any  mortgage  of  realty  a  power  to  sell 
the  premises. 

6.  We  have,  then,  in  the  instant  case,  according  to 
the  complaint,  a  situation  where  a  mortgagee  has  at- 
tempted to  alienate  the  estate  of  the  mortgagor,  but, 
having  no  title',  the  former  effected  nothing  by  such  a 
transaction.  Tried  by  the  statement  of  the  plaintiffs 
in  their  primary  pleading,  their  title  has  not  been  in 
any  wise  disturbed.  For  all  that  appears  on  the  face 
of  the  complaint,  they  might  even  yet  bring  suit  to 
redeem  the  property  or  the  defendant  might  sue  to 
foreclose.  Where  the  mortgage  is  in  form  an  absolute 
deed,  conveyance  to  an  innocent  purchaser  would 
militate  against  the  title  of  the  mortgagor;  but  that 
element  does  not  appear  in  this  case.  In  brief,  the 
plaintiffs  rely  for  recovery  upon  an  act  of  the  defend- 
ant which  by  the  showing  made  in  the  complaint  did 
not  affect  their  interests  in  the  least.  That  pleading 
does  not  state  a  cause  of  action.  Hence  it  is  not  neces- 
sary to  consider  the  other  errors  assigned. 

The  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Bevebsed  and  Bemandbd. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  McBbidb  and 
Mb.  Justice  Benson  concur. 


J 
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Argaed  June  7,  affirmed  June  29,  1915. 

YOVOVICH  V.  FALLS  CITY  LUMBER  CO. 

(149  Pae.  941.) 

Master  and  Berrant— Employen'  UaUllty  Aet^-4k»p0. 

1.  The  Employers'  Liability  Act  (Laws  1911,  page  16),  Section 
1,  providing  generally  that  all  owners,  contractors,  subcontractors 
and  otber  persons  having  charge  of,  or  responsible  for,  any  work 
involving  a  risk  or  danger  to  the  employees  or  the  public,  shall  use 
every  device,  care  and  precaution  for  the  protection  and  safety  of  life 
and  limb,  includes  hazardous  occupations  in  general,  not  specifically 
enumerated  in  the  first  part  of  the  section. 

[As  to  what  is  "accident  arising  out  of  and  in  cause  of  em- 
ployment^ within  Employers'  Liability  Act,  see  note  in  Ann. 
Gas.  1914D,  1284.] 

Deatb— Employen'  Liability  Act — Bacorery  by  Father. 

2.  Under  Employers'  Liability  Act,  Section  4,  father  of  an  em- 
ployee killed  in  service,  who  left  no  widow,  lineal  heirs,  adopted 
children,  or  mother,  had  right  to  maintain  an  action  for  the  death. 

Master  and  Senraat— Employeraf  Uabllity  Act-— Hasardona  Occupa- 
tion— Qnestton  for  Jury. 

3.  Whether  the  work  conducted  by  an  employer,  in  which  an 
employee  is  killed  or  injured,  involved  a  risk  or  danger  to  such  em- 
ployee, is  a  question  of  fact  for  the  jury. 


Master  and  Berraot — Employment  Witldn  Employers'  Liability 
Lumbering— Question  for  Jury. 

4.  Whether  deceased,  killed  by  the  springing  up  of  a  tree  trunk 
which  he  had  just  cut  through  by  direction  of  his  foreman,  was  en- 
gaged in  a  hazardous  employment,  involving  a  risk  and  danger  to 
the  employee,  within  the  Employers'  Liability  Act  held  for  the  jury, 
under  the  evidence. 

Master  and  Servant— Employers'  Liability  Act— Negligence  of  Fellow- 
senrant. 

5.  By  direct  provision  of  Employers'  Liability  Act,  Section  5, 
where  the  deceased  servant,  in  cutting  through  a  tree,  merely  con- 
formed to  the  directions  of  his  superior,  as  was  his  duty,  for  the  re- 
sulting injury  the  employer  was  liable,  irrespective  of  any  negligence 
on  the  part  of  such  superior  servant. 

Master  and  Servant — Employers'  Liability  Act — ^Agent  of  Employer. 

6.  By  direct  provisions  of  Employers'  Liability  Act,  Section  2, 
the  foreman  in  charge  of  the  lumbering  operations,  in  which  deceased 
servant  was  engaged  at  his  death,  was  the  agent  of  the  lumber  com- 
pany. 

Death — ^Employers'   Liability  Act — ^Death   of   Servant — ^Damages  of 
Parent. 

7.  For  the  death  of  a  servant,  his  father,  suing  under  the  Em> 
ployers'  Liability  Act,  was  entitled  to  the  amount  which  he  might 
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have  expected  to  come  to  him  as  the  deceased  heir,  if  the  latter 
should  die,  to  be  calculated  in  view  of  the  average  earnings  of  the 
deceased,  the  prospective  years  he  had  to  live,  his  industry,  frugality 
and  saving  qualities,  irrespective  of  the  age  of  the  father. 

Deatlfr—Parent'i  Action  for  Deatb— Etaiployvrg'  Inability  Act— Ib- 
•tractioiL 

8.  In  a  father's  action  under  the  Employers'  Liability  Act  against 
the  employer  of  his  son,  killed  in  service,  a  charge  that  the  jury 
should  not  take  into  consideration^  in  estimating  damages,  the 
wounds  to  the  parent's  feelings,  nor  give  compensation  for  the  paia 
and  suffering  inflicted  upon  him,  but  should  estimate  the  financial 
loss  suffered  by  the  death,  sufficiently  instructed  the  jury  that  the 
damages  were  limited  to  compensatory  damages. 

From  Multnomah :  Thomas  J.  Clsbtok^  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  to  recover  damages  for  the  wrong- 
ful death  of  Stanko  Yovovich,  plaintiff's  son,  who  re- 
ceived an  injury  while  employed  by  the  Falls  City 
Lumber  Company.  The  cause  was  tried  to  the  court 
and  jury,  and  a  verdict  rendered  in  favor  of  plaintiff 
for  $1,100.  From  a  judgment  entered  thereon,  the  de- 
fendant appeals. 

At  the  time  of  receiving  the  injury  which  produced 
his  death,  the  decedent  was  employed  by  the  defendant 
and  working  in  its  logging  camp  as  a  timber  *'bucker"; 
his  duties  being  to  saw  fallen  trees  into  logs.  The  evi- 
dence shows  that  the  trees  had  been  felled  by  timber 
fallers  and  marked  by  the  **head  bucker.'*  As  the 
work  was  usually  conducted,  the  employees  would  fell 
the  trees  by  sawing  the  same  off  about  four  feet  above 
the  surface  of  the  ground,  and  the  head  bucker,  who 
was  foreman  over  the  other  employees,  including  the 
deceased,  would  then  examine  the  trees  felled  and  de- 
termine whether  and  how  and  where  they  should  be 
sawed  into  sections,  placing  marks  thereon,  which 
constituted  orders  and  directions  to  the  buckers  to  saw 
the  trees  in  two  at  such  marks.    The  decedent  had 
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nothing  to  do  with  felling  the  trees  or  placing  the 
marks ;  his  sole  duty  being  to  saw  them  where  marked. 
It  appears  that  a  certain  green  and  live  hemlock  tree 
was  lying  on  the  ground  with  a  number  of  other  trees 
which  had  been  felled  in  the  usual  way.  This  partic- 
ular tree,  however,  had  not  been  cut-oflf  at  the  butt  by 
the  timber  f  allers,  which  was  unknown  to  the  deceased, 
but  known  to  the  head  bucker  and  timber  fallers.  It 
was  either  a  windfall  or  had  been  knocked  down  by  the 
falling  of  other  trees  against  it.  It  was  lying  on  the 
ground  and  bore  the  same  appearance  as  the  other 
trees  which  had  been  properly  felled.  Two  other  trees 
were  lying  across  the  top  or  upper  part  of  this  tree; 
their  weight,  until  released,  being  sufficient  to  hold  the 
hemlock  in  place  on  the  ground.  The  foreman,  with- 
out having  the  tree  sawed  off  near  the  roots,  as  the 
others  were,  marked  this  tree  for  sawing  in  the  same 
way  as  the  other  trees.  One  of  these  marks  was 
placed  at  a  point  about  30  or  35  feet  from  the  roots  of 
the  tree  and  below  the  two  trees  lying  upon  it.  On 
May  17,  1913,  decedent  came  to  the  tree  in  question, 
and  in  the  course  of  his  employment,  according  to  his 
duty,  proceeded  to  saw  it  in  two  at  the  mark  placed 
thereon  by  the  foreman  below  the  other  two  trees. 
Just  about  as  he  had  severed  the  tree  and  was  working 
upon  or  about  the  same  with  his  saw  or  ax,  it  flew  back 
into  an  upright  position,  being  released  from  the 
^weight  of  its  top  and  from  the  weight  of  the  two  trees 
upon  it,  and  hurled  the  deceased  through  the  air  and 
upon  the  ground,  injuring  him  so  severely  that  he  died 
as  a  result. 

The  action  is  brought  under  the  Employers'  Lia- 
bility Act  (General  Laws  of  Oregon  1911,  p.  16).    It 

alleged  in  the  complaint  that  the  work  in  which  the 
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decedent  was  engaged,  and  which  defendant  was  in 
charge  of  and  responsible  for,  involved  a  risk  and 
danger  to  the  decedent  and  the  other  employees,  and 
that  the  defendant  failed  to  exercise  that  degree  of 
care  and  precaution  which  the  statute  enjoins  shall  be 
used  where  work  of  such  a  hazardous  nature  is  being 
prosecuted.  The  details  of  the  negligence  are  set 
forth  in  the  complaint  as  follows: 

"That  it  was  practical,  without  impairing  the  eflS- 
ciency  of  the  work  or  means  of  work  then  and  there  be- 
ing pursued  by  the  defendant,  to  have  safeguarded, 
protected,  and  rendered  safe  the  place  where  said 
Stanko  Yovovich  was  so  ordered  to  and  did  perform 
his  duties  ty  means  of  either  one  or  all  of  the  follow- 
ing devices,  cares  and  precautions,  to  wit:  (1)  By 
properly  falling  the  said  live  tree  and  by  cutting  the 
same  at  the  butt,  the  same  as  the  other  trees  in  the 
vicinity  were  felled.  (2)  By  sawing  off  said  live  tree 
close  to  the  butt  after  the  same  was  so  pressed  down 
by  the  other  trees.  (3)  By  inspecting  the  said  live 
tree  and  ascertaining  the  fact  that  the  same  had  not 
been  felled,  but  was  only  pressed  to  the  ground  and 
liable  to  spring  up  when  cut,  and  warning  the  buckers 
and  Stanko  Yovovich  of  thai  fact.  (4)  By  refraining 
from  placing  a  mark  upon  said  live  tree  for  the  saw- 
ing of  the  same  at  any  place.  And  this  plaintiff  al- 
leges that  the  defendant  did  not  use  any  of  said  de- 
vices, cares  and  precautions,  but  wholly  failed  and 
neglected  to  protect  or  safeguard  said  place  where  said 
Stanko  Yovovich  was  required  to  work  by  any  of  said 
means,  and  that,  had  said  defendant  exercised  such 
care  and  precautions,  the  death  of  Stanko  Yovovich 
would  not  have  occurred." 

The  plaintiff  further  alleged  that  in  ordering  dece- 
dent to  cut  the  live  tree  and  in  failing  to  furnish  him 
with  a  safe  place  to  work,  the  defendant  was  negligent 
in  the  particulars  above  enumerated.    By  its  answer 
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the  defendant  admits  the  employment  of  the  decedent 
and  denies  the  allegations  of  negligence.  It  further 
alleges  that,  at  the  time  of  the  accident  complained  of, 
Yovovich  was  engaged  in  cutting  trees  into  sections; 
that,  while  cutting  off  one  of  the  sections  after  the 
same  had  been  completely  severed,  the  stump  of  the 
remaining  portion  of  the  tree,  being  freed  from  the 
weight  of  the  top,  flew  up,  throwing  the  deceased,  and 
causing  the  injury  from  which  he  died;  that  the  tree 
upon  which  the  decedent  was  working  was  what  was 
known  as  a  windfall,  and  that  the  decedent  had  been 
specially  warned  by  defendant  to  look  out  for  said 
tree  and  not  get  hurt;  that  Yovovich  was  guilty  of 
negligence  causing  the  accident  in  that  he  attempted 
to  work  about  the  tree  contrary  to  the  warnings,  and 
unnecessarily  stood  thereon ;  that  he  assumed  the  risk. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur,  Spencer  <&  Beckett,  Mr,  F.  C.  Howell 
and  Mr.  A.  L.  Clark,  with  an  oral  argument  by  Mr. 
Howell. 

For  respondent  there  was  a  brief  by  Messrs.  Malar- 
key,  Seabrook  &  Dibble  and  Mr.  George  C.  Johnson, 
with  oral  arguments  by  Mr.  A.  M.  Dibble  and  Mr. 
Johnson. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  contended  by  counsel  for  defendant  that  the 
evidence  does  not  bring  the  action  within  the  Employ- 
ers' Liability  Act.  At  the  close  of  the  evidence,  they 
moved  for  a  directed  verdict  in  favor  of  the  defend- 
ant company. 
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Isaac  'Barton,  the  defendant's  foreman,  describes 
the  condition  of  the  tree  thus : 

**The  tree  had  just  tipped  over,  and  the  roots  stood 
not  straight  up  and  down,  because  the  ground  was  a 
little  bit  sloping;  and  there  was  another  tree  laid 
across  here.  Now,  as  to  whether  that  was  a  windfall 
(but  I  think  it  was),  I  donH  remember  just  the  fact  of 
whether  that  was  a  windfall  or  not,  but  I  think  the 
upper  one  was  a  windfall,  and  the  top  of  this  tree  laid 
up  on  that,  so  that  it  laid  kind  of  with  the  hill.  It 
couldn't  lay  flat,  and,  of  course,  when  that  was  sawed 
off,  it  just  simply  tipped  back,  and  left  the  tree — ^the 
root  didn  't  stand  up  straight  after  it  was  tipped  back. 
It  stood  a  little  that  way  (illustrating),  because  it 
couldn't  go  clear  back  after  tipping  out,  hardly,  be- 
cause there  would  more  or  less  dirt,  you  know,  rattle 
off.  Well,  that  held  it  just  a  little  bit.  It  is  pretty 
near  straight,  but  not  quite. 

*  *  Q.  And  how  high  did  you  say  these  roots  stuck  up 
in  the  air? 

*'A.  About  30  feet,  I  should  judge;  that  is,  to  the 
point  of  them — ^not  the  dirt,  but  the  point  of  the  roots. 
I  should  judge  they  stuck  up  30  feet,  because  it  was  a 
hemlock,  and  tore  up  an  awful  pile  of  dirt." 

Barton  further  testified  in  part: 

**Well,  I  got  this  thick  wedge  and  drove  it  in  so  I 
could  slip  his  ax  out,  and  after  I  got  his  ax  out  he 
started  to  walk  down  the  tree;  and  I  says,  *Stanko, 
you  see  this  tree  has  got  a  root  on  it  here,  and  she  is ' — 

*'Q.  (Interrupting.)     The  tree  has  got  what? 

**A.  A  root  on  it;  and  I  says,  *When  it  is  sawed  off, 
that  is  going  to  upset — ^fall  back.'  •  •  >' 

The  testimony  of  Evan  Yovovich,  as  interpreted, 
was  in  part  as  follows : 

'*A.  He  was  right  with  him  [decedent],  only  20  feet 
distant  from  him — 20  feet  distant  from  where  he  was 
killed.     •  •  He  says  he  saw  his  cousin  there  sawing 
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the  timber,  there,  kind  of  like  that.  There  was  two 
together — 

''The  Court:  Laying  side  by  side? 

* '  A.  Yes ;  and  he  sawed  one  off,  and  he  went  on  the 
other,  and  he  sawed  over  on  this  side,  and  cut  the  other 
side,  and  at  that  time  he  turned  around.  He  was 
working,  and  don 't  know.  It  was  when  he  heard  some- 
thing crack;  then  he  turned  his  eye  to  him,  and  says 
he  saw  him  and  the  ax  flying  in  the  air.'' 

It  is  urged  by  counsel  for  defendant  that  there  is 
no  evidence  in  the  record  showing  that  it  was  prac- 
ticable to  perform  the  work  in  a  safer  way  than  the 
means  employed.  Counsel  candidly  state  in  their 
brief  that,  had  said  fact  been  shown,  the  case  might 
have  been  brought  within  the  provisions  of  the  Em- 
ployers' Liability  Act. 

1-3.  Section  1  of  the  act  provides  inter  alia  that  gen- 
erally all  owners,  contractors  or  subcontractors,  and 
other  persons  having  charge  of  or  responsible  for  any 
work  involving  a  risk  or  danger  to  the  employees  or 
the  public,  shall  use  every  device,  care  and  precaution 
which  it  is  practicable  to  use  for  the  protection  of  life 
and  limb.  The  application  of  this  general  clause  of 
the  statute  is  not  a  new  question,  and  it  is  perhaps 
proper  to  state  that  the  matter  has  been  thoroughly 
considered  by  the  court  at  different  times.  In  Dunn 
V.  Orchard  La/nd  <&  Timber  Co.,  68  Or.  97,  at  page  101 
(136  Pac.  872,  at  page  873),  this  court  had  before  it 
the  construction  of  Section  1,  and,  speaking  through 
Mr.  Justice  Bubnbtt,  said: 

'  *  The  statute  exerts  its  authority  against '  all  owners 
•  •  or  persons  whatsoever  engaged  *  *  in  the  erec- 
tion or  operation  of  any  machinery.'  It  thus  takes 
cognizance,  not  only  of  those  who  engage  in  building, 
but  also  those  who  operate  machinery;  and  where  it 
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declares  that  'generally  all  owners,  contractors  or  sub- 
contractors, and  other  persons  having  charge  of,  or 
responsible  for,  any  work  involving  a  risk  or  danger 
to  the  employees  or  the  public,'  it  does  not  in  good 
reason  restrict  the  benefits  and  requirements  of  the 
law  to  particular  persons  mentioned  in  the  beginning 
of  the  section,  but  rather  enlarges  and  expands  the 
scope  of  the  act.  The  statute  lays  its  commands,  not 
only  upon  those  engaged  in  building  or  in  the  trans- 
mission and  use  of  electricity,  but  also  upon  those 
other  persons  included  in  larger  category  set  out  in 
the  last  clause  of  the  first  section.*' 

It  may  also  be  stated  that  the  general  clause  of  the 
statute  comprehends,  within  its  provisions,  acts  of 
employers  having  charge  of  or  responsible  for  work, 
involving  a  risk  or  danger  to  employees,  usually 
termed  hazardous  occupations,  which  are  not  enumer- 
ated in  the  first  part  of  the  section :  Raiha  v.  Coos  Bay 

Coal  d  Fuel  Co.,  77  Or. (149  Pac.  940) ;  Schtdte  v. 

Pacific  Paper  Co.,  67  Or.  334  (135  Pac.  527,  136  Pac. 
5) ;  WasUjeff  v.  Hawley  Pulp  S  Paper  Co.,  68  Or.  487 
(137  Pac.  755) ;  Heiser  v.  Shasta  Water  Co.,  71  Or.  566 
(143  Pac.  917) ;  Lang  v.  Camden  Iron  Works,  77  Or. 

(146  Pac.  964,  968).    It  appears  that  the  decedent 

left  no  widow,  lineal  heirs,  adopted  children  or  mother ; 
therefore,  by  Section  4  of  the  act,  the  father  has  the 
right  to  maintain  the  action:  McFarland  v.  Oregon 
Elec.  R.  Co.,  70  Or.  27  (138  Pac.  458,  462).  The  ques- 
tion  as  to  whether  or  not  the  work  conducted  by  an 
employer  involves  a  risk  or  danger  to  the  employees 
is  a  proper  one  to  be  left  to  the  jury  as  a  question  of 
fact:  Schaller  v.  Pacific  Brick  Co.,  70  Or.  557  (139 
Pac.  913,  915). 

4-6.  The  main  question  is  whether  the  evidence  in 
this  case  brings  it  within  the  statute.  The  condition 
of  the  trees  and  the  manner  of  conducting  the  work 
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were  fully  explained  to  the  jury  by  the  evidence,  and 
it  was  for  it  to  determine,  under  all  the  facts  and  cir- 
cumstances, whether  every  practicable  device  and  care 
was  used  by  the  defendant  To  a  jury  exercising  a 
common  knowledge  of  the  law  of  gravitation,  and  in 
the  light  of  the  experience  of  men  of  every-day  affairs 
in  regard  to  the  work  of  cutting  trees,  the  evidence 
tended  to  show  that  the  defendant's  foreman  or  head 
bucker  neglected  to  use  any  device,  care  or  precau- 
tion to  keep  the  30-foot  stump  in  the  position  in  which 
it  was  when  the  tree  was  marked  and  sawed,  or  to 
first  cut  the  tree  at  the  usual  place  near  the  roots.  It 
is  contended  by  counsel  for  defendant  that  the  evi- 
dence does  not  show  that  the  worE  could  have  been 
done  in  a  safer  way,  and  that,  in  order  to  bring  the 
case  within  the  scope  of  the  statute,  it  was  incumbent 
upon  the  plaintiff  to  produce  such  proof.  This  was 
plainly  disclosed  by  the  circumstances  of  the  opera- 
tions, if  not  by  direct  evidence.  The  deductions  to  be 
drawn  from  the  facts  and  circumstances  disclosed 
were  a  proper  matter  for  the  jury.  It  was  not  neces- 
sary for  someone  to  act  in  the  capacity  of  an  expert 
and  inform  the  jury  what  conclusion  should  have  been 
drawn  from  the  delineated  facts  and  circumstances: 
Myers  v.  Portland  Ry.,  L.  <&  P.  Co.,  68  Or.  599  (138 
Pac.  213) ;  Pvisifer  v.  Berry,  87  Me.  405  (32  Atl.  986). 
The  evidence  of  Isaac  Barton,  foreman,  that  he  warned 
the  defendant  to  be  careful  and  not  get  hurt,  indi- 
cated that  from  his  view  there  was  special  danger. 
The  testimony  in  the  case  tended  to  show,  and  the  jury 
could  fairly  have  believed,  that  some  precautions  were 
necessary  in  marking  the  tree;  that  no  experienced  ' 

woodsman  would  have  sawed  the  tree  while  in  such  I 
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position,  30  or  35  feet  from  the  roots,  any  more  than 
an  experienced  axman  would  have  cnt  a  standing  tree 
that  distance  from  the  ground,  and  that  it  was  negli- 
gence of  the  architect  of  the  work,  the  head  bucker, 
to  so  direct  the  timber  to  be  cut;  that,  according  to 
common  parlance,  it  was  the  preparation  of  a  trap 
which  would  be  sprung  when  the  tree  was  cut  and  hurl 
the  employee  into  the  air,  which  by  reasonable  and 
practicable  inspection  and  precaution  could  and  should 
have  been  avoided ;  that  the  work  was  hazardous  and 
involved  a  risk  and  danger  to  the  employee.    We  hold 
that  the  case  comes  within  the  provisions  of  the  stat- 
ute, and  that  it  was  properly  submitted  to  the  jury. 
Witness  Evan  Yovovich  stated  that,  when  the  tree  was 
freed  from  the  weight  of  the  top,  of  course  the  roots 
and  stump  went  back  as  nearly  into  place  as  the  dis- 
placed earth  would  permit.    Under  Section  5  of  the 
act,  when  the  decedent  conformed  to  the  orders  of  his 
superior  according  to  his  duty,  the  resulting  injury 
was  not  his  fault.    According  to  Section  2,  the  person 
in  control  of  the  work  was  the  agent  of  the  employer.- 
7,  8.  Exceptions  were  taken  to  the  instructions  given 
to  the  jury  upon  the  question  of  damages.    The  court 
instructed  the  jury  in  effect  to  take  the  average  earn- 
ings of  the  deceased  as  a  basis,  with  the  prospective 
years  that  he  would,  in  the  course  of  nature,  live,  and 
determine  from  that  how  much  he  would  save  during 
that  time  which  would  go  to  his  heir  if  he  should  die, 
informing  them  that  it  depends  upon  the  industry, 
earning  capacity,  frugality,  and  saving  qualities  of 
the  deceased;  that  it  was  not  necessary  for  them  to 
consider  how  old  the  father  of  the  deceased  was,  but 
how  much  he  lost  by  reason  of  the  decedent's  untimely 
death;  that  they  should  not  take  into  consideration 
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the  wounds  to  his  feelings  nor  give  compensation  for 
the  pain  and  suffering  that  might  have  been  inflicted 
npon  the  relative,  but  estimate  the  financial  loss  suf- 
fered by  the  death.  Counsel  for  defendant  requested 
the  court  in  effect  to  instruct  the  jury  that  the  measure 
of  damages  was  limited  to  compensatory  damages  or 
what  damages  would  compensate  plaintiff  for  his  loss 
of  the  deceased.  We  think  that  the  requested  instruc- 
tion was  substantially  covered  by  the  charge  given  by 
the  court,  and  that  the  instructions  were  in  substance 
in  accordance  with  the  ruling  in  McFarland  v.  Oregon 
Elec.  R.  Co.,  70  Or.  27  (138  Pac.  458,  462),  and  Mc- 
Claugherty  v.  Rog%ie  River  Elec.  Co.,  73  Or.  135  (140 
Pac.  64).  From  the  amount  of  the  verdict  in  the  case, 
it  does  not  appear  that  the  instructions  of  the  court 
as  to  the  measure  of  damages  were  prejudicial  to  the 
defendant. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed.  Affibmbd. 

Mb.  Chibf  Justicb  Moobb,  Mb.  Justicb  Eakin  and 
Mb.  Justicb  Habbis  concur. 


Argned  June  22,  affirmed  June  29,  1915. 

CASSITY  V.  WILSON. 

(149  Pac.  1018.) 

Appeal  and  Error— Presenting  Questions  in  Lower  Oonrt— Necessity 
of  Exceptions.  * 

1.  Where  the  bill  of  ezceptions  does  not  show  that  any  exception 
was  taken  to  any  ruling  at  the  trial  or  to  the  findings,  the  Supreme 
Court  cannot  consider  the  correctness  of  the  ruling  or  the  sufficiency 
of  the  evidence  to  sustain  the  finding. 

[As  to  requirements  of  statement  of  reasons  of  appeal  in  equity 
case,  see  note  in  Ann.  Cas.  1914D^  522.] 
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Prom  Multnomah:  William  N.  Gatens,  Judge. 

Department   1.     Statement   by   Mb.   Justice   Mo- 
Bbide. 

This  is  an  action  brought  by  F.  A.  Cassity  against 
Ben  H.  Wilson,  Ada  S.  Wilson  and  F.  B.  Stratton, 
alleging  that  defendants  entered  into  a  conspiracy  to 
mislead  and  defraud  him  concerning  certain  patents 
and  patent  rights  controlled  by  them,  which  they  rep- 
resented had  been  transferred  to  the  Twin  Manufac- 
turing Company,  a  corporation.  The  complaint  as- 
serts that  defendants  falsely  represented  that  if  the 
plain tiflf  would  so  invest  large  profits  would  be  made ; 
that,  to  induce  him  to  take  a  commission  contract,  the 
services  of  one  J.  H.  Jefferson  were  secured  to  act  as 
a  partner  with  plaintiff,  the  defendants  falsely  pre- 
tending that  said  Jefferson  would  put  a  like  sum  into 
the  business;  that  plaintiff,  relying  upon  the  repre- 
sentations thus  made,  did  advance  $750  and  gave  his 
note  for  $500,  and  Jefferson,  at  the  instance  of  defend- 
ants and  for  the  purpose  of  defrauding  plaintiff,  gave 
a  check  on  the  United  States  National  Bank  for  $750 
and  his  note  for  $500,  which  check  was  alleged  to  be 
worthless  and  known  to  be  so  by  defendants  at  the 
time  it  was  given.  Plaintiff  further  avers  that  de- 
fendant Wilson,  in  pursuance  of  the  conspiracy, 
agreed  to  go  into  partnership  with  him,  and  that  he 
went  north  to  Vancouver,  B.  C,  and  Seattle,  at  the 
behest  of  Wilson,  to  secure  a  location ;  that  said  Wilson 
did  not  carry  out  his  agreement,  and  plaintiff  was 
compelled  to  return  to  Portland  with  loss  of  much 
money  and  time.  To  this  defendants  Ada  S.  Wilson 
and  F.  D.  Stratton  file  a  general  denial;  and  defend- 
ant Ben  H.  Wilson,  in  a  further  and  separate  answer^ 
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alleges  that  the  Twin  Mannfacturing  Company  is  a 
corporation,  that  the  contract  was  made  with  the  cor- 
poration, that  the  money  was  paid  to  the  corporation, 
and  the  officers  of  the  corporation  signed  and  put  the 
seal  of  the  corporation  thereon.  The  case  was  trieci 
before  the  court  without  a  jury,  and,  from  findings 
and  judgment  in  favor  of  plaintiff,  defendants  appeal. 

Affibmbd. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Leet  <&  Mahone,  with  an  oral  argument  by  Mr. 
L.  D.  Mahone. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  Ditchburn. 

Mb.  Justice  McBride  delivered  the  opinion  of  the       I 
court. 

1.  This  case  does  not  come  here  in  a  condition  which 
enables  us  to  consider  the  questions  discussed  in  ap- 
pellants' brief.  The  bill  of  exceptions  does  not  show 
that  any  exception  was  taken  to  any  ruling  made  by 
the  court  during  the  trial.  It  does  show  that  many 
objections  were  made  and  overruled,  but  no  excep- 
tions to  the  rulings  were  saved  in  any  instance.  The 
findings  of  fact  made  by  the  court  covered  every  issue 
made  by  the  pleadings,  and  are  sufficient  to  support 
the  judgment,  and  were  not  excepted  to  upon  the  trial. 
Where  a  party  wishes  to  raise  in  this  court  the  ques- 
tion that  a  finding  of  the  lower  court  is  unsupported 
by  evidence,  his  bill  of  exceptions  should  show  that  he 
excepted  to  the  finding  made  and  that  he  requested  a 
different  finding  and  excepted  to  the  refusal  of  the 
court  to  make  it:  Tatum  v.  Massie,  29  Or.  140,  147  (44 
Pac.  494),  and  cases  there  cited.    The  alleged  bill  of 
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exceptions  here  is  not  such  in  fact,  as  it  fails  to  show 
that  any  ruling  or  finding  of  the  court  was  excepted 
to ;  andy  as  before  remarked,  this  court  can  only  con- 
sider errors  legally  excepted  to  in  the  court  below. 
The  judgment  is  affirmed.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justicb  Burnett  and 
Mr.  Justice  Benson  concur. 


Argned  Maj  7,  reyersed  June  29,  1915. 

MURRAY  V.  LA  GRANDE. 

(149  Pac.  1019.) 

IffimieliNa  Oorporatloiw— Local  B«ttaniMiit  Aaseasmenta-XtompUaiiM 
With  Charter. 

1.  The  imposition  of  a  tax  npon  property  bj  a  municipality  for 
a  local  improvement  la  a  hostile  proceeding,  and  before  realty  can 
be  charged  therewith  the  municipality  must  have  complied  with  the 
provisions  of  its  charter  as  to  jurisdiction. 

[As  to  purposes  for  which  a  municipality  may  levy  assessments 
and  taxes,  see  note  in  16  Am.  St.  Rep.  365. 

Ifnnicipal  OOrporatioDs— Z«ocal  Betttfinmit  AasMinnmtB— Altwnatty 
Procedure. 

2.  The  legislative  power  may  provide  one  or  more  methods,  con- 
current or  successive  in  operation,  for  the  imposition  of  local  benefit 
assessments  to  cover  the  cost  of  improvements  in  the  future  or  al- 
ready made,  either  of  which  methods  the  city  may  pursue. 


Municipal  Oorporatioiis— X«ocal  Betterment  Aflseesmenta— Second 
aesBment^LegifllatiTe  Power. 

3.  Although  a  local  benefit  assessment  under  existing  laws  may 
have  been  invalid  for  want  of  jurisdiction,  the  legislature,  by  sab- 
sequent  enactment,  may  provide  a  new  and  independent  procedure, 
ignoring  even  the  question  of  jurisdiction  under  the  former  invalid 
assessment,  to  levy  a  tax,  or  provide  for  the  same,  to  cover  the  cost 
of  an  actual  improvement. 

Municipal   Corporationfl — ^Local  Betterment   Aasessment— Failure    to 
Give  Jnilsdictlonal  Kotloe--iree«ieiiiiinenl    Validity. 

4.  Where  the  charter  of  defendant  city  provided  that,  if  any 
local  betterment  assessment  was  set  aside  by  any  court,  the  council 
might  cause  a  new  one  to  be  made  in  like  manner  for  the  collec- 
tion of  the  amount  assessed,  and  where  a  street  improvement  assess- 
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ment  was  invalid,  beeause  the  notiee  thereof  to  property  owners, 
made  a  jurisdictional  prerequisite  by  the  eharter,  was  defective,  no 
subsequent  reassessment  of  the  cost  of  the  improvement  under  the 
provision  of  the  charter  was  valid,  since  the  giving  of  notice  in 
the  terms  described  by  the  charter,  the  organic  law  under  which  the 
municipality  operated,  was  a  condition  precedent  to  the  city's  secur- 
ing jurisdiction  to  make  an  improvement,  and  to  cure  the  invalidity 
in  the  proceedings  it  was  necessary  that  they  be  had  de  novo,  with 
Talid  notiee,  etc.,  to  give  jurisdiction. 

Prom  Union :  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  Jennie  Murray,  B.  F,  Webb,  Fran- 
cis J.  Crawford,  John  C.  McEwen,  Charles  Ploberg^ 
Oscar  Thompson,  Louis  Strom,  F.  B.  Tufverson  and 
the  La  Grande  Real  Estate  Association,  a  private  cor- 
poration, against  the  City  of  La  Grande,  in  Union 
County,  Oregon,  M.  K.  Hall,  Mayor  of  said  city,  Lee 
Wamick,  Recorder  of  said  city,  J.  H.  McLachlen, 
Chief  of  Police  of  said  city,  and  the  Common  Council 
of  said  dty,  to  permanently  enjoin  the  collection  of 
an  assessment  to  cover  the  expense  of  making  cer- 
tain street  improvements  in  the  City  of  La  Grande. 
The  charter  of  that  municipality  treating  of  the  man- 
ner in  which  such  exactions  shall  be  made  and  collected 
requires  a  preliminary  report  from  three  commis- 
sioners, to  be  appointed  from  the  personnel  of  the 
city  council,  concerning  the  property  involved  and  the 
benefits  to  be  derived  from  the  proposed  improvement. 
This  provision  then  appears  in  that  instrument: 

''After  receiving  said  report  the  council  shall,  be- 
fore the  levy  of  any  special  assessment  for  any  im- 
provement give  personal  notice  for  ten  days,  or  in  the 
absence  of  any  property  owner,  agent  or  person  in 
charge  of  said  property,  by  publication  in  a  daily 
newspaper  in  said  city  for  a  period  of  ten  days  to 
either  the  owner,  agent  or  person  in  charge  of  said 
property  against  which  said  assessment  is  to  be  made, 
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of  its  intention  to  levy  said  special  assessments,  nam- 
ing the  purposes  for  which  special  assessments  are  to 
be  levied,  a  description  of  the  improvements  so  pro- 
posed, the  boundaries  of  the  district  to  be  affected  or 
benefited  by  such  improvement,  the  estimated  cost  of 
such  improvements  and  designate  a  time  when  the 
council  will  meet  and  consider  the  proposed  levy  and 
the  granting  to  any  person  feeling  aggrieved,  a  hear- 
ing, before  said  council.  After  a  compliance  with  this 
subdivision,  the  council  shall  be  deemed  to  have  ac- 
quired jurisdiction  to  order  the  making  of  such  im-* 
provements/' 

After  prescribing  certain  details  abput  the  manner 
of  making  the  assessment,  this  clause  follows : 

*'If  any  assessment  is  set  aside  by  order  of  any 
court,  the  council  may  cause  a  new  one  to  be  made  in 
like  manner  for  the  same  purpose,  for  the  collection  of 
the  amount  so  assessed.'' 

After  narrating  the  filing  of  the  commissioners*  re- 
port, it  is  charged  in  the  complaint,  and  admitted  by 
the  defendants : 

'VThat  the  report  of  said  commissioners  did  not  de- 
fine or  describe  the  boundaries  of  said  assessment 
district,  nor  did  the  common  council  of  the  City  of 
La  Grande  define  or  describe,  by  resolution  or  other- 
wise, the  boundaries  of  the  district  to  be  benefited  spe- 
cially, or  at  all,  by  such  improvements,  at  that  time 
or  at  any  other  time  at  all;  that  upon  receiving  the 
report  of  said  commission  the  council  of  said  City  of 
La  Grande  attempted  to  give  personal  notice  for  ten 
days  to  the  owner  or  person  in  charge  of  the  several 
lots  and  tracts  of  land  claimed  to  be  specially  benefited 
or  assessed  for  such  improvement,  and  to  absent 
owners  by  publication  for  ten  days  in  the  *  Evening 
Observer,'  a  daily  newspaper  published  in  said  city; 
but  that  such  notices  so  given  or  pretended  to  be  given 
did  not  name  the  purpose  for  which  said  proposed 
special  assessment  was  to  be  made,  or  a  description  of 
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the  improvements  proposed,  or  the  boundaries  of  the 
district  to  be  affected  or  benefited  by  such  improve- 
ments, or  the  estimated  cost  of  such  improvements.** 

Based  upon  such  a  notice,  the  defects  of  which  are 
conceded,  the  council  proceeded  to  actually  lay  down 
a  pavement  of  macadam  on  the  street  designated 
under  a  contract  of  date  February  10,  1911.  The 
plaintiffs  charge  various  shortcomings  of  the  contrac- 
tor resulting,  as  they  say,  in  a  practically  worthless 
pavement  The  city  was  enjoined  by  the  Circuit 
Court  from  collecting  an  assessment  levied  by  an  or- 
dinance of  October  4,  1911.  By  another  ordinance  of 
December  11,  1912,  the  municipality  attempted  to  re- 
assess the  expense  of  the  improvement  upon  the  prop- 
erty of  plaintiffs,  but  this  in  turn  was  enjoined  by  the 
Circuit  Court.  Professing  to  operate  under  the  re- 
assessment clause  already  quoted,  the  city  again  by 
an  ordinance  approved  July  24, 1913,  so  far  as  it  could 
lawfully  do,  made  a  renewed  assessment  for  the  same 
improvement,  all  after  the  pavement  was  actually  laid. 
The  Circuit  Court  heard  the  case  on  the  pleadings  and 
evidence  and  dismissed  the  suit;  hence  this  appeal  by 
the  plaintiffs.  Beversbd  and  Decree  Bendered. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Francis  S.  Ivanhae  and  Messrs.  Crawford  S 
Eakin,  with  an  oral  argument  by  Mr.  Thom(is  H.  Craw^ 
ford. 

For  respondent  there  was  a  brief  with  oral  arguments 
by  Mr.  James  D.  Slater  and  Mr.  J.  P.  Rusk. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  vital  question  in  this  case  is  whether,  under 
the  charter  and  in  the  circumstances  to  which  it  is  at- 
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tempted  to  apply  its  provisions  mentioned,  the  city 
could  make  the  reassessment  in  question.  It  is  well 
settled  that  the  imposition  of  a  tax  upon  property  by 
a  municipality  for  a  local  improvement  is  a  hostile 
proceeding,  and,  before  realty  can  be  charged  with 
such  an  expense,  the  taxing  body  must  have  complied 
with  the  provisions  of  its  fundamental  law  on  the  ques- 
tion of  jurisdiction :  Strout  v.  City  of  Portland,  26  Or. 
294-299  (38  Pac.  126) ;  Smith  v.  Minto,  30  Or.  351  (48 
Pac.  166) ;  Bank  of  Columbia  v.  Portland,  41  Or.  1-8 
(67  Pac.  1112) ;  Oregon  Transfer  Co.  v.  Portland,  47 
Or.  1  (81  Pac.  575,  82  Pac  16) ;  Applegate  v.  Portla^id, 
53  Or.  552-556  (99  Pac.  890) ;  Jones  v.  City  of  Salem, 
63  Or.  126-132  (123  Pac.  1096).  If  the  city  moves  in 
such  matters  without  first  acquiring  jurisdiction,  it 
does  so  at  its  peril  if  nothing  else  is  shown. 

The  qtiasi  process  in  the  present  instance,  by  which 
alone  the  city  could  acquire  jurisdiction,  is  the  notice 
described  in  the  quoted  provisions  of  the  charter.  It 
is  required,  among  other  things,  that  there  shall  be 
contained  therein  a  description  of  the  improvement 
proposed,  the  boundaries  of  the  district  to  be  aflfected 
or  benefited  thereby,  and  the  estimated  cost  thereof. 
This  language  plainly  contemplates  a  work  to  be  done, 
in  the  future.  It  has  no  reference  to  past  improve- 
ments. It  manifestly  gives  to  the  property  holder 
who  is  to  be  assessed  the  right  to  be  heard  in  advance, 
not  only  as  to  the  amount  of  the  levy,  but  also  as  to 
the  kind  of  improvement.  It  is  conceded  by  the  an- 
swer that  this  was  not  done  in  the  first  instance.  In 
respect  to  the  final  effort  to  tax  the  realty  of  the  plain- 
tiffs, the  improvement  had  already  been  made,  what- 
ever its  kind  or  nature;  the  question  about  the  sort 
to  be  adopted  had  been  irrevocably  decided ;  the  pave- 
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menty  whether  good  or  bad,  was  in  place — ^all  without 
a  previous  opportunity  for  plaintiffs  to  be  heard  upon 
that  subject.  Confessedly,  as  disclosed  by  the  an- 
swer, this  charter  right  of  the  taxpayer  was  utterly 
ignored  in  the  beginning  for  want  of  notice.  That 
pleading  expressly  disavows  any  reliance  upon  the 
original  proceedings,  but  claims  under  the  ordinance 
of  July  24, 1913,  passed  long  after  the  work  was  done. 
2-4.  It  is  admittedly  competent  for  the  legislative 
power  to  provide  one  or  more  methods,  concurrent  or 
successive  in  their  operation,  for  the  purpose  of  col- 
lecting assessments  designed  to  cover  the  cost  of  im- 
provement yet  to  be  made,  or  already  made,  either  of 
which  methods  a  municipality  may  pursue  in  the  trans- 
action of  such  affairs.  It  is  also  without  question 
that,  although  operations  under  existing  laws  may 
have  come  to  naught  for  want  of  jurisdiction,  yet  the 
legislative  power  by  subsequent  enactments  may  pro- 
vide a  new  and  independent  formula  ignoring  even  the 
question  of  jurisdiction  under  former  proceedings, 
and  yet  levy  a  tax  or  provide  for  the  same  to  cover 
the  cost  of  an  actual  improvement.  This  is  abun- 
dantly taught  in  such  cases  as  Thomas  v.  Portland,  40 
Or.  50  (66  Pac.  439) ;  Duniway  v.  Portla/nd,  47  Or.  103 
(81  Pac.  945) ;  Hughes  v.  Portland,  53  Or.  370  (100 
Pac.  942) ;  Mills  v.  Charleton,  29  Wis.  400  (9  Am.  Rep. 
578) ;  Schintgen  v.  La  Crosse,  117  Wis.  158  (94  N.  W. 
84) ;  Smith  v.  Detroit,  120  Mich.  572  (79  N.  W.  808). 
That,  however,  is  not  the  situation  in  this  instance. 
The  language  of  the  charter  under  which  the  defend- 
ants claim  is  this : 

**If  any  assessment  is  set  aside  by  order  of  any 
court,  the  council  may  cause  a  new  one  to  be  made  in 
like  manner  for  the  same  purpose  for  the  collection  of 
the  amount  so  assessed." 
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As  previously  pointed  out,  in  proceedings  of  this 
character,  the  charter  plainly  contemplates  street  work 
yet  to  be  done*  It  has  no  retroactive  language.  When 
the  improvement  is  already  made,  it  is  impossible  to 
make  a  reassessment  '^in  like  manner  for  the  same 
purpose '  *  as  required  by  the  charter.  In  other  words, 
after  the  doing  of  the  work,  whether  good,  bad  or  in- 
different, a  situation  is  presented  to  which  the  pres- 
ent provisions  of  the  La  Grande  charter  cannot  be  ap- 
plied. The  giving  of  notice  in  the  terms  described  by 
the  excerpts  of  the  organic  law  under  which  that  mu- 
nicipality operates  is  a  condition  precedent  which  must 
be  observed  before  the  city  can  acquire  jurisdiction 
to  make  an  improvement.  The  contention  of  the  de- 
fendants would  make  the  acquisition  of  jurisdiction 
a  condition  subsequent.  The  plain  logic  of  their  posi- 
tion is  that,  notwithstanding  the  provisions  of  the 
charter,  they  may  first  decide  and  afterward  hear. 
No  independent  or  different  proceeding  is  established 
by  the  charter  for  collecting  such  a  tax.  It  simply 
provides  for  a  reiteration  of  the  same  process,  and 
does  not  dispense  with  any  of  the  charter  rights  re- 
served to  the  property  holder.  The  situation  is  sim- 
ply one  where  the  water  of  jurisdiction  has  run  past 
the  mill  of  opportunity.  The  time  to  have  asserted 
the  power  to  reassess  was  before  the  right  of  the  tax- 
payer to  be  heard  on  the  kind  of  improvement  had 
been  ignored  and  rendered  worthless.  If  jurisdiction 
had  been  acquired  regularly  at  the  outset,  it  would 
have  been  permissible  as  the  charter  now  stands  to 
return  and  correct  errors  in  the  apportionment  of  the 
expense  by  a  reassessment.  In  any  case,  if  the  city 
would  retrace  its  steps  for  corrective  purposes,  it  must 
go   clear   back  to  where  it  obtained   jurisdiction,  to 
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which  alone  can  it  tack  renewed  efforts  to  tax  prop- 
erty. It  would  have  been  competent  for  the  legis- 
lative power  of  the  town  to  dispense  with  all  previous 
notice  of  intention  to  install  betterments  and  to  em- 
power the  council  to  call  upon  the  taxpayer  for  the 
first  time  after  the  work  was  completed,  but  it  has 
not  done  so.  By  failing  to  give  suflScient  previous 
notice  and  yet  persisting  in  the  prosecution  of  the 
work,  the  city  has  reversed  the  chronological  order  of 
the  process  enjoined  by  its  charter. 

Thp  case  presented  by  the  defendants  is  one  in 
which  they  have  decided  beforehand  against  the  tax- 
payer in  one  of  the  most  important  particulars  of  the 
assessment  scheme.  Jurisdictional  power  cannot,  like 
the  phoenix,  rise  from  its  own  ashes,  and  where  the 
case  presented  is  one  in  which  full  compliance  with  the 
essentials  of  jurisdiction  cannot  be  had,  repetition  of 
the  same  process  will  never  confer  jurisdiction.  In 
short,  it  appears  by  the  record  that,  on  account  of  the 
improvement  having  been  previously  made  and  not 
still  in  contemplation,  it  is  impossible  for  the  council, 
in  the  language  of  the  charter,  to  cause  a  new  assess- 
ment ^'to  be  made  in  like  manner  for  the  same  pur- 
pose.'* 

It  is  unnecessary  for  us  to  consider  whether  the 
pavement  was  good  or  bad,  or  whether  the  contractor 
complied  with  his  engagement.  Not  having  authority 
to  proceed  at  all,  the  action  of  the  city  did  not  bind 
the  taxpayers.  These  considerations  lead  to  a  re- 
versal of  the  decree  and  the  rendition  of  one  here  ac- 
cording to  the  prayer  of  the  complaint. 

Reversed  and  Degree  Rendered. 

Mr.  Justice  Eakin  did  not  sit. 
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Argued  May  7,  affirmed  Jane  29,  1915. 

EATHFON  V.  PAYETTE-OREGON  SLOPE  IRE. 

DIST. 

(149  Pac.  1044.) 

Waters  and  WatercoimM— Irxlgatioii— Irrigatioii  Districta— Zrrigatton 
ImproTemant  Oompaniea  —  'Tublic  Corporation'*  —  "Qaasl-imbllc 
Corporation." 

1.  The  irrigation  distriets  provided  for  by  Seetion  6167  et  leq., 
L.  O.  L.y  as  amended  by  Laws  of  1911,  page  378,  are  "public  corpora- 
tions," and  by  the  amendment  of  1915  (Laws  1915,  p.  234),  are  mu- 
nicipal subdivisions  of  the  state,  with  the  power  of  self-government 
and  control  in  all  matters  relating  to  the  general  purpose  of  their 
organization,  while  district  improvement  companies,  the  organization 
of  which  are  authorized  by  Laws  of  1911^  page  256,  are  also  "quasi' 
public  corporations." 

Btatates—Constraction— Intention  of  LegiaUtnre. 

2.  A  legislative  act  must  be  so  construed  as  to  make  it  operative, 
and  to  carry  out  the  purposes  indicated  by  the  lawmakers. 

[As  to  rules  for  construing  statutes,  see  note  in  12  Am.  St.  Bep. 

826.] 

Waters  and  WatercourBee— -imgatlon  XMstrlct— Ineloideii  of  X^md  in 
ImproTement  District — Statotes. 

3.  Section  6167  et  seq.,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  378,  provides  for  the  organization  of  irrigation  districts  on 
proposal  of  50  or  a  majority  of  the  holders  of  title  to  lands  suscep- 
tible of  irrigation  from  common  sources  and  by  the  same  system,  and 
also  provides  that  there  shall  be  excluded  from  any  such  district 
lands  already,  irrigated  or  entitled  to  be  irrigated  from  any  source 
or  by  another  system  of  irrigation  works.  Laws  of  1911,  page  256, 
provides  for  the  incorporation  of  land  owners  as  improvement  com- 
panies, and  that  on  such  incorporation  and  record  of  notice  thereof, 
the  debts  of  such  corporation  shall  be  a  prior  lien  on  the  lands  de- 
scribed in  the  notice.  Plaintiff's  lands  were  included  in  an  irriga- 
tion district  against  his  petition  after  he  had  become  a  member  of 
a  district  improvement  company,  whose  members,  including  himself, 
had  executed  and  recorded  the  notice  subjecting  their  land  to  the 
liabilities  of  the  corporation,  among  which  were  bonds  sold  aggre- 
gating $55,000.  Held,  that  plaintiff's  land  was  not  included  in  the 
district  and  not  open  to  its  assessments,  as  the  legislature  by  the  acts 
providing  for  irrigation  districts  and  improvement  companies  did  not 
intend  to  provide  for  separate  ^a«i-public  corporations  to  exercise 
the  same  delegated  powers  within  the  same  area  for  a  similar  pur- 
pose at  the  same  time,  since  if  the  irrigation  district  had  power 
to  tax  plaintiff's  land  and  sell  the  same  on  execution  for  nonpay- 
ment, nothing  would  be  left  to  satisfy  the  liabilities  of  the  district 
improvement  company  of  which  plaintiff  was  a  member,  and  the 
obligation  of  its  contracts  would  be  impaired  in  violation  of  Article  I, 
Section  21,  of  the  Constitution. 
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WataiB  and  Watercourses— Irrlgmtlon  District— Si^dnsioa  of  Lands 
—Estoppel. 

4.  Plaintiff,  member  of  a  district  improvement  company  organized 
under  Laws  of  1911,  page  256,  was  not  estopped  to  contend  that  his 
lands  were  not  rightfully  included  within  an  irrigation  district,  or- 
ganized under  Section  6167  et  seq.,  L.  O.  It,,  as  amended  by  Laws  of 
1911,  page  378,  merely  because  he  did  not  appeal  from  the  order 
of  the  board  of  directors  of  the  irrigation  district  denying  his  petition 
for  exclusion,  since  the  irrigation  district  law  (Laws  1911,  p.  402, 
Section  33)  provides  for  no  appeal  from  such  an  order,  while  the  ques- 
tion presented  by  plaintiff's  petition  was  not  determined  in  the  suit 
brought  under  Section  33  by  the  directors  of  the  irrigation  district  to 
have  the  organization  of  the  district  declared  valid. 

[As   to   petitioner   for   organization   of  irrigation   district   as 
"freeholder,"  see  note  in  Ann.  Cas.  1913D,  335.] 

From  Malheur :  Dalton  Biggs,  Judge. 

In  Banc.    Statement  by  Mb.  Jtjsticb  Bban. 

This  is  a  suit  in  which  the  plaintiff,  D.  W.  Rathf on, 
seeks  to  enjoin  the  defendant,  Payette-Oregon  Slope 
Irrigation  District,  and  W.  H.  Lucraft,  a  purchaser  at 
a  sale  for  taxes  levied  upon  the  district,  from  perfect- 
ing such  sale  and  asserting  any  rights  thereunder,  and 
to  exclude  therefrom  certain  of  the  plaintiff's  lands 
and  declare  the  same  in  no  way  obligated  by  reason  of 
any  bonds  or  other  indebtedness,  liens  for  taxes  or 
otherwise,  in  the  irrigation  district.  The  plaintiff's 
lands,  already  mentioned,  to  wit,  the  northeast  quarter 
of  section  16,  township  16  south,  range  47  east, 
Willamette  Meridian,  containing  160  acres,  are  in- 
cluded within  the  Snake  River  District  Improvement 
Company,  a  corporation  organized  under  the  provi- 
sions of  Chapter  172,  General  Laws  of  Oregon,  1911, 
The  defendant  irrigation  district  is  a  corporation 
organized  under  the  irrigation  district  laws  of  Oregon 
(Sections  6167  et  seq.,  L.  0.  L.,  as  amended.  Chapter 
223,  Gen.  Laws  of  Or.  1911,  p.  378).  The  trial  court 
rendered  a  decree  in  favor  of  the  plaintiff  and  defend- 
ants appeal.  Affibmed. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Julien  A.  Hurley. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  L.  Rand  and  Mr.  WUliam  H. 
Brooke. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court 

The  pleadings  admit,  and  the  evidence  shows,  that  the 
district  improvement  company  was  organized  prior  to 
the  irrigation  district,  and  the  articles  of  incorporation 
and  notice  provided  by  Chapter  172  were  recorded  in 
the  office  of  the  county  clerk  before  any  action  was 
taken  by  the  irrigation  district.  The  defendants  rely 
upon  the  defense  that  plaintiff  is  estopped  from  deny- 
ing that  his  land  is  included  within  the  irrigation  dis- 
trict, and  from  denying  that  he  is  obligated  by  reason 
of  the  fact  that  confirmation  proceedings  have  been 
had  by  the  irrigation  district.  This  states  in  brief  the 
issues  involved  upon  this  appeal.  Several  errors  are 
assigned,  but  all  may  be  considered  in  one  group ;  the 
nature  of  the  assignments  being  that  a  decision  should 
have  been  rendered  in  favor  of  the  defendants  instead 
of  plaintiff. 

1,2.  The  improvement  company  filed  a  notice  in 
the  office  of  the  county  clerk  to  the  effect  that  certain 
lands,  including  the  plaintiff's,  were  contained  within 
the  area  embraced  by  the  district  improvement  com- 
pany and  subject  to  the  obligations  of  that  company. 
Afterward  this  company  proceeded  to  procure  its 
water  right,  and  at  the  time  of  the  trial  had  a  complete 
system,  satisfactory  to  the  plaintiff  and  sufScient  to 
properly  irrigate  his  land.  Plaintiff  asserts  that  the 
irrigation  district  was  organized  without  his  knowl- 


June,  1915.]     Rathpon  v.  Patette>-Obeqon  S.  Ibb.  Dist.    609 

edge,  and  that  his  lands  were  included  therein  and  con- 
firmation proceedings  had  all  unknown  to  him.  An 
irrigation  system  was  also  completed  by  the  irrigation 
district.  At  the  time  of  the  confirmation  proceedings 
mentioned  (see  Board  of  Directors  v.  Peterson,  64  Or. 
46  (128  Pac.  837,  129  Pac.  123),  it  appears  that  it  was 
considered  by  the  officers  of  the  irrigation  district  that 
the  lands  of  plaintiff  were  not*  permanently  included 
within  the  district.  It  appears  from  the  transcript 
in  that  case  that  the  contract  for  the  sale  of  bonds  con- 
tained the  following  provision: 

''And  it  is  also  understood  and  agreed  that  in  de- 
termining the  acreage  entitled  to  water  from  said  sys- 
tem at  the  date  hereof  the  northeast  quarter  of  sec- 
tion 16  in  township  16  south,  range  47  east,  has  not 
been  included,  and  if  said  lands  remain  in  the  district, 
then  the  first  party  shall  be  entitled  to  bonds  at  the 
rate  aforesaid  for  said  land,  the  same  to  be  delivered 
on  October  1,  1912,  and  in  that  event  the  amotmt  of 
bonds  to  be  placed  in  escrow  shall  be  reduced  accord- 
ingly. *  * 

It  is  perhaps  necessary  to  consider  the  objects  and 
purposes  of  the  irrigation  district  and  the  district  im- 
provement laws.  The  irrigation  law  was  enacted  in 
1895  (see  Gen.  Laws  1895,  p.  13,  Section  6167  et  seq., 
L.  O.  L.),  the  title  thereof  being  as  follows: 

'  *  To  provide  for  the  organization  and  government  of 
irrigation  districts,  and  to  provide  for  the  acquisition 
of  water  and  other  property  and  for  the  distribution 
of  water  thereby  for  irrigation  purposes,  and  for  other 
and  similar  purposes. ' ' 

The  title  of  the  district  improvement  law  of  1911  is 
as  follows: 

*'To  enable  land  owners  to  incorporate  themselves 
for  the  purpose  of  irrigation  or  drainage,  defining  their 
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corporate  powers,  regulating  the  maimer  of  issuing 
bonds,  making  the  debts  of  said  corporation  a  lien  on 
the  land  of  said  owners  and  fixing  the  organization 
and  annual  license  fees  of  such  corporations." 

The  irrigation  district  law  also  has  a  provision  for 
drainage.  The  object  and  purpose  of  the  two  acts  are 
apparently  the  same,  that  of  improving  the  arid  lands 
of  the  state.  The  ess€ititial  difference  between  the  two 
organizations  is  that  in  the  district  improvement  law 
the  inclusion  of  land  in  the  first  instance  is  entirely 
voluntary,  whereas  in  the  irrigation  district  law,  50  or 
a  majority  of  the  voters  qualified  by  law  to  vote  at 
an  irrigation  election  may  include  therein  the  land  of 
the  remaining  land  owners  against  their  will,  provided 
the  land  is  not  legally  entitled  to  be  excluded.  The 
irrigation  districts  under  the  act  governing  their 
organization  are  public  corporations,  and  by  the 
amendatory  act  of  1915  are  designated  as  municipal 
subdivisions  of  the  state  having  the  power  of  self- 
government  and  control  in  all  matters  pertaining  to 
the  general  purpose  for  which  they  are  organized. 
District  improvement  companies  are  also  gt^a^i-public 
corporations.  Ic  is  a  general  rule  of  statutory  con- 
struction that  a  legislative  act  shall  be  so  construed  as 
to  make  the  same  operative  and  carry  out  the  purposes 
indicated  by  the  lawmakers.  Both  of  these  acts  should 
be  so  interpreted,  having  due  regard  to  all  the  pro- 
visions thereof,  in  order  to  give  them  full' force  and 
effect:  Wilder  v.  Board  of  Directors,  55  Colo.  363  (135 
Pac.  461,  463). 

3.  It  is  the  position  of  plaintiff  that  there  cannot  be 
at  the  same  time  within  the  same  territory  two  mxini- 
cipal  corporations  exercising  the  same  powers,  jxuris- 
dictions  and  privileges,  and  they  cite  1  Dillon,  Mun. 


June,  1915.]     Rathfon  v,  Payettb-Oregon  S.  Ibe.  Dist.    611 

Corp.  (4  ed.),  Section  184.  A  conflict  arises  as  to 
whether  the  land  of  plaintiff  is  inclnded  within  the  irri- 
gation district  or  within  the  district  improvement  com- 
pany. It  involves  the  construction  of  the  two  acts, 
particularly  the  irrigation  district  law,  and  resort 
must  be  had  to  the  facts  to  determine  where  the  land  in 
question  properly  belongs.  The  contention  of  plain- 
tiff is  that,  the  land  being  first  included  within  the  dis- 
trict improvement  company,  any  attempt  made  by  the 
irrigation  district  to  include  the  land  therein  was  with- 
out jurisdiction  and  void.  This  was  upheld  by  the  Cir- 
cuit Court. 

The  irrigation  district  law  (Section  6167,  L.  0.  L., 
as  amended  Laws  1911,  p.  378),  in  so  far  as  it  is 
deemed  material  to  this  case,  provides  that  whenever 
50  or  a  majority  of  the  holders  of  title  to  lands  suscep- 
tible of  irrigation  from  common  or  combined 'sources 
and  by  the  same  system  of  works  desire  to  provide  for 
the  irrigation  of  the  same,  they  may  propose  the 
organization  of  an  irrigation  district  Section  6168 
directs  that  for  the  purpose  of  organizing  such  a  dis- 
trict a  petition  shall  be  presented  to  the  County  Court 
setting  forth  and  particularly  describing  the  bound- 
aries of  the  proposed  irrigation  district,  and  stating 
the  purpose.  It  requires  the  petitioners  to  furnish  a 
bond  for  costs  in  case  the  organization  is  not  effected ; 
requires  the  publication  thereof,  and  directs  that  on  a 
final  hearing  the  County  Court — 

**may  make  such  changes  in  the  proposed  boundaries 
as  the  court  may  find  proper,  and  shall  establish  and 
define  such  boundaries;  provided,  that  no  land  in- 
cluded within  the  limits  of  any  city  or  town  shall  be 
included  in  any  irrigation  district ;  that  said  court  shall 
not  modify  said  boundaries  so  as  to  except  from  the 
operation  of  this  act  any  territory  within  the  bound- 
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aries  of  the  district  proposed  by  said  petitioners 
which  is  susceptible  of  irrigation  by  the  same  system 
of  works  applicable  to  other  lands  in  such  proposed 
district,  nor  shall  any  lands  which  will  not,  in  the  judg- 
ment of  said  court,  be  benefited  by  irrigation  by  said 
system,  be  included  within  such  district. ' ' 

The  section  further  provides  that  any  person  whose 
lands  are  susceptible  of  irrigation  from  the  same 
sources  may,  in  the  discretion  of  the  court,  upon  writ- 
ten application,  have  his  lands  included  in  the  district. 
On  final  hearing  the  court  shall  make  and  enter  an 
order  determining  whether  the  requisite  number  of 
owners  of  the  land  within  such  proposed  district  shall 
have  petitioned  for  the  formation  thereof,  and  whether 
the  petition  and  notice  of  the  time  of  presentation 
thereof  shall  have  been  duly  published,  and  said  order 
shall  be, conclusive  evidence  of  the  facts  found  by  the 
court.  The  act  then  makes  provision  for  dividing  the 
district  into  divisions  for  the  purpose  of  elections; 
provides  in  detail  the  manner  of  elections ;  authorizes 
the  formation  of  a  general  plan  of  proposed  works  to 
be  acquired  by  lease  or  purchase ;  that  the  cost  thereof 
be  estimated;  and  for  the  issuance  and  sale  of 
bonds  to  provide  funds  therefor.  In  Section  6186,  as 
amended  in  1911,  page  389,  we  find  the  provision : 

**That  in  no  case  shall  any  land  be  taxed  for  irriga- 
tion purposes  under  this  act  which  from  any  natural 
causes  cannot  be  irrigated  or  which  is  incapable  of  cul- 
tivation. ' ' 

— and  the  further  provision: 

**That  where  ditches,  canals,  reservoirs  or  other 
irrigation  works  or  pumping  plants  are  actually  con- 
structed and  in  operation  at  the  time  of  the  organiza- 
tion of  the  irrigation  district,  the  lands  actually 
irrigated  therefrom  at  that  time  shall  not  be  liable  to 
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be  taxed  under  the  provisions  of  this  act,  except  for 
benefits  accruing  thereto  by  reason  of  the  construction 
or  maintenance  of  a  drainage  system  or  works  by  said 
district,  until  such  time  as  such  irrigation  district  shall 
purchase,  lease  or  acquire,  by  condenmation  or  other- 
wise, such  ditches,  canals,  reservoirs,  pumping  plants 
or  other  works,  including  water  rights;  provided, 
however,  nothing  in  this  act  shall  inhibit  the  board  of 
directors  from  at  any  time  entering  into  a  contract  re- 
specting any  lands  within  said  district  exempting 
such  lands  from  liability  under  this  act  except  from 
debts  already  incurred,  upon  condition  that  the  district 
be  exempted  from  any  liability  or  duty  to  furnish 
water  or  other  benefit  to  such  lands.** 

Section  25  of  the  amendatory  act  authorizes  the 
boundaries  of  any  irrigation  district  to  be  changed, 
and  tracts  of  land  which  were  included  therein  to  be 
excluded  therefrom — 

'  *  but  neither  such  change  of  the  boundaries  of  the  dis- 
trict nor  such  exclusion  of  lands  from  the  district  shall 
impair  or  affect  its  organization,  or  its  right  in  or  to 
property,  or  any  of  its  rights  or  privileges  of  whatever 
kind  or  nature ;  nor  shall  it  affect,  impair,  or  discharge 
any  contract,  obligation,  lien,  or  charge  for  or  upon 
which  said  district  was  and  may  become  liable  or 
chargeable,  had  such  change  of  its  boundaries  not  been 
made,  or  had  not  such  land  been  excluded  from  the  dis- 
trict.'* 

It  provides  for  notice  to  be  given  in  case  of  petition 
for  such  exclusion,  for  a  hearing  by  the  board  of  direc- 
tors, and  for  objections  to  b6  made  to  said  petition. 
Subdivision  (d)  of  said  section  further  directs  the 
manner  of  hearing  and  the  authority  of  the  board  in 
the  matter  of  exclusion  of  land.    It  provides : 

**That  it  shall  be  the  duty  of  said  board  to  so  order, 
Tipon  petition  therefor,  *  *  that  all  lands  so  peti- 
tioned  to   be   excluded  from   said  district   shall  be 
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excluded  therefrom  which  cannot  be  irrigated  from  or 
which  are  not  susceptible  to,  or  would  not  by  reason  of 
being  permanently  devoted  to  uses  other  than  agricul- 
tural, horticultural,  viticultural  or  grazing,  be  directly 
benefited  by  the  actual  irrigation  of  the  same  from  a 
common  source,  or  by  the  same  system  of  works  with 
the  other  lands  of  said  district,  or  from  the  source 
selected,  chosen  or  provided,  or  the  system  adopted 
for  the  irrigation  of  the  lands  of  said  district,  or  which 
are  already  irrigated,  or  entitled  to  be  irrigated,  from 
another  source  or  by  another  system  of  irrigation 
works. ' ' 

Subdivision  (e)  of  this  section  provides  that  if  there 
be  outstanding  bonds  of  the  district  at  the  time  of  filing 
said  petition,  the  holders  of  said  bonds  may  give  their 
assent  to  the  exclusion  of  any  such  lands  from  a  dis- 
trict by  order  of  said  board  or  by  the  decree  of  the 
Circuit  Court  as  hereinafter  provided;  that  if  said 
lands  are  so  excluded  they  shall  be  released  from  the 
lien  of  said  bonds.  Subdivision  (f )  states  that,  not- 
withstanding the  lands  may  be  excluded,  the  district 
shall  remain  an  irrigation  district  to  every  intent  and 
purpose  as  though  said  lands  had  not  been  excluded. 

Turning  to  the  district  improvement  law  of  1911, 
page  256,  we  find  that  any  number  of  land  owners, 
not  less  than  three,  may  incorporate  and  file  articles 
of  incorporation  for  the  purpose  of  improvement  of 
the  lands  by  irrigation  or  drainage,  or  both.  Section  5 
thereof  provides  that,  upon  filing  the  articles  of  incor- 
poration, the  owners  of  all  the  lands  described  in  the 
articles  shall  make,  subscribe  and  acknowledge,  before 
some  person  authorized  to  take  the  acknowledgment  of 
deeds,  a  notice — 

**to  whom  it  may  concern  that  the  lands  described  in 
said  notice  will  be  improved  by  irrigation  or  drainage 
or  both  by  said  corporation  tmder  the  provisions  of 
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this  act.  Said  notice  shall  be  recorded  in  the  office 
where  deeds  and  other  instnunents  affecting  the  title 
to  real  property  are  recorded,  of  the  county  or  counties 
where  the  land  is  situated.  From  and  after  the  re- 
cording of  said  notice  all  the  debts  and  obligations  of 
said  corporation  theretofore  or  thereafter  created 
shall  be  a  lien  upon  all  the  land  described  in  said  no- 
tice prior  to  every  lien  attaching  to  said  land  subse- 
quent to  the  date  of  recording  said  notice,  except  state, 
county  and  school  taxes,  whether  such  debt  or  obliga- 
tion of  said  corporation  be  in  existence  at  the  time 
such  later  lien  attaches  or  be  created  afterward,  and 
said  lien  shall  not  be  personal,  but  shall  be  an  obliga- 
tion upon  the  land  and  shall  run  with  the  land. ' ' 

The  act  confers  upon  such  corporation  the  power  of 
eminent  domain,  and  enumerates  the  manner  of  the 
organization,  powers  and  duties  of  officers,  etc. 

From  the  provisions  of  the  acts  to  which  we  have 
referred  at  some  length,  it  will  be  noticed  that  their 
objects  and  purposes  are  identical.  When  carried  out, 
they  reach  the  same  end  simply  by  a  different  route. 
It  is  shown  and  should  be  borne  in  mind,  that  prior  to 
the  organization  of  the  irrigation  district,  the  district 
improvement  company  was  organized,  and  the  owners 
of  land,  including  the  plaintiff,  Bathfon,  executed  and 
recorded  the  notice  provided  for  in  the  act,  and  thereby 
subjected  their  land  to  the  liabilities  of  the  corpora- 
tion, among  which  were  bonds  i^ued  and  sold,  amount- 
ing to  the  sum  of  $55,000.  This  solemn  contract  ex- 
ecuted under  the  provisions  of  the  law  must  be  taken 
into  consideration  in  this  case.  The  Constitution  of 
this  state  (Article  I,  Section  21)  provides  that: 

**No  ex  post  facto  law,  or  law  impairing  the  obliga- 
tions of  contracts,  shall  ever  be  passed,  nor  shall  any 
law  be  passed,  the  taking  effect  of  which  shall  be  made 
to  depend  upon  any  authority,  except  as  provided  in 
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this  Constitution;  provided,  that  laws  locating  the 
capital  of  the  state,  locating  comity  seats,  and  submit- 
ting town  and  corporate  acts,  and  other  local  and  spe- 
cial laws,  may  take  effect  or  not,  upon  a  vote  of  the 
electors  interested/* 

Hence  it  is  necessary  to  inquire  whether  or  not  by 
the  two  acts  the  legislature  intended  to  provide  for  the 
creation  of  two  separate  quasi-pTihlie  corporations  for 
the  purpose  of  exercising  the  same  delegated  powers 
within  the  same  area,  for  a  similar  purpose,  at  the 
same  time.  This  case  is  an  illustration  of  the  rale 
that  such  cannot  be  done  without  the  existence  of 
chaos:  1  Dillon,  Mun.  Corp.  (4  ed.),  §  184;  In  re 
Madera  Irr.  Dist.,  92  Cal.  296  (28  Pac.  272,  675,  27 
Am.  St.  Rep.  106, 14  L.  E.  A.  755) ;  Straw  v.  Harris,  54 
Or.  424  (103  Pac.  777).  If  the  irrigation  district  has 
full  power  to  tax  the  lands  of  plaintiff  and  sell  the 
same  upon  an  execution  for  the  nonpayment  thereof, 
then  nothing  will  be  left  to  satisfy  the  liabilities  of  the 
district  improvement  company's  indebtedness,  and  its 
obligations  must  necessarily  be  impaired.  In  the  case 
of  In  re  Sanitary  Board,  158  Cal.  453  (111  Pac.  368), 
in  referring  to  this  question,  it  is  said : 

' '  These  rules  do  not  rest  upon  any  theory  of  consti- 
tutional limitation.  In  the  absence  of  any  constitu- 
tional restriction,  the  legislature  has  absolute  power 
over  the  organization^  the  dissolution,  the  extent,  the 
powers  and  the  liabilities  of  municipal  and  other  pub- 
lic corporations  established  as  agencies  of  the  state  for 
purposes  of  local  government." 

The  question  as  to  the  effect  the  exclusion  of  plain- 
tiff's lands  from  the  district  might  have  upon  the 
bonds  of  the  irrigation  district,  which  have  been 
issued,  need  not  here  be  determined,  as  the  bondhold- 
ers are  not  parties  to  this  suit.    From  the  statement 
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made  above,  however,  it  will  be  noticed  that  at  the  time 
of  the  execution  of  the  contract  for  the  sale  of  the 
bonds  and  the  purchase  of  the  irrigation  works  there 
was  some  question  raised  as  to  whether  or  not  plain- 
tiff 's  lands  would  be  excluded  or  included  from  the  dis- 
trict, so  the  purchasers  of  the  bonds  had  notice  of  the 
proceedings.  It  appears  from  the  record  herein  that 
the  attorney  in  fact  for  the  plaintiff  forwarded  to  the 
County  Court  of  Malheur  County  a  petition  on  behalf 
of  plaintiff,  Bathfon,  showing  that  his  lands  were  in- 
cluded within  the  district  improvement  company,  and 
asking  that  the  same  be  excluded  from  the  irrigation 
district.  As  we  understand  the  record,  it  appears  that 
in  order  not  to  delay  the  organization  of  the  irrigation 
district,  the  petition  for  the  exclusion  of  plaintiff's 
lands  was  held  in  the  hands  of  the  county  clerk  in 
abeyance,  without  being  marked  '* Filed,''  until 
March  9,  1912.  It  is  in  evidence  that  it  was  then  the 
assurance  of  the  attorney  for  the  irrigation  district 
that  after  the  district  was  organized  the  land  should 
be  excluded  therefrom.  Afterward  a  similar  petition 
was  presented  to  the  board  of  directors  of  the  irriga- 
tion district,  and  it  was  denied.  Plaintiff  alleges  that 
his  land  was  fraudulently  included  within  the  irriga- 
tion district. 

4.  It  is  suggested  by  counsel  for  defendants  that 
plaintiff  is  estopped  from  contending  that  his  lands 
are  not  rightfully  included  within  the  irrigation 
district,  for  the  reason  that  he  did  not  appeal  from  the 
order  of  the  board  denying  his  petition  therefor.  The 
irrigation  district  law  of  1911,  Section  33,  provides  for 
BO  appeal  from  such  an  order,  and  specially  authorizes 
the  board  of  directors  to  bring  a  suit  to  determine  the 
validity  of  the  action  of  the  County  Court  and  various 
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orders  of  the  board  of  directors  of  said  irrigation  dis- 
trict including  or  excluding  any  lands  in  or  from  the 
district  and  various  other  orders.  Section  34  of  the 
act  authorizes  any  assessment  payer  or  other  inter- 
ested person  to  bring  a  like  proceeding  in  the  Circuit 
Court  in  the  event  that  the  board  of  directors  do  not 
bring  such  proceedings  within  30  days  after  the  entry 
of  the  order  or  performance  of  any  acts  enumerated 
in  Section  33. 

The  question  therefore  arises  as  to  whether  the  pro- 
ceedings relating  to  plaintiff's  lands  were  involved  in 
the  suit,  brought  by  the  directors  of  the  irrigation  dis- 
trict to  have  the  organization  of  the  district  declared 
valid,  which  was  appealed  to  this  court.  There  is  no 
question  but  that  the  district  was  regularly  organized 
and  the  bonds  regularly  issued.  Such  proceedings  are 
unquestioned  in  this  case,  the  only  question  being  as  to 
whether  or  not  plaintiff's  lands  are  included  in  the 
district.  We  are  relieved  from  examining  the  record 
to  ascertain  whether  this  question  was  involved  in  the 
suit  referred  to  by  the  stipulation  of  the  parties  to 
this  proceeding,  found  on  page  77  of  the  transcript  of 
evidence,  which  is  to  the  effect  that  it  is  admitted  by 
defendants  that  plaintiff's  petitions  for  the  exclusion 
of  lands.  Exhibits  8  and  11,  filed  in  the  County  Court 
of  Malheur  County,  Oregon,  ''were  not  included  in 
the  determination  in  the  suit"  in  the  Circuit  Court  or 
Supreme  Court:  See  Sowerwine  v.  Central  Irr.  DisL, 
85  Neb.  687  (124  N.  W.  118),  which  is  somewhat  in 
point.  The  plaintiff  did  not  neglect  to  make  applica- 
tion to  the  proper  authorities  to  have  his  land  ex- 
cluded, and  in  this  respect  the  case  differs  widely  from 
that  of  Wilder  v.  Board  of  Directors,  55  Colo.  363  (135 
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Pac.  461,  463).  .  The  defendant  district  should  bear  the 
burden  of  the  irrigation  system  without  assistance 
from  plaintiff's  land  which  should  be  excluded  there- 
from. 

It  follows  from  the  plain  direction  of  the  legislative 
enactments  that  the  decree  of  the  lower  court  should 
be,  in  all  things,  affirmed,  and  it  is  so  ordered. 

Affibi£ed. 

Mb.  Justice  Bubnbtt  delivered  the  foUowing  dis- 
senting opinion : 

Embodied  in  Chapter  172  of  the  Laws  of  1911  is  a 
procedure  whereby  any  number  of  land  owners,  not 
less  than  three,  may  incorporate  themselves  for  the 
purpose  of  irrigating  or  draining,  or  irrigating  and 
draining,   their   own   lands   in   the   manner   therein 
prescribed.    Having  executed  the  required  articles, 
wherein,  among  other  things,  the  particular  descrip- 
tion of  the  lands  embraced  in  the  project  is  set  out,  the 
owners  are  required  unanimously  to  sign  and  acknowl- 
edge  a  notice  to  whom  it  may  concern  that  the  realty 
included  in  the  scheme  will  be  improved  by  irrigation 
or  drainage,  or  both.    Upon  filing  the  notice  f  of  record 
like  a  deed  to  real  property,  the  corporation  is  author- 
ized to  incur  debts  and  obligations  which  shall  con- 
stitute liens  to  run  with  the  land.    Membership  in 
the  concern  depends  upon  ownership  of  realty  affected 
by  the  undertaking.    Generally,  the  institution  is  au- 
thorized to  sue  and  be  sued,  to  enter  into  contracts,  to 
exercise  the  power  of  eminent  domain  for  the  purpose 
of  carrying  out  its  objects,  to  fix  rates,  levy  assess^ 
ments  and  issue  bonds.    The  general  design  is  to  pro- 
vide for  the  organization  of  a  private  corporation  for 
the  purposes  detailed  above.    At  the  same  session  of 
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the  legislature  Chapter  223  was  enacted,  providing  for 
the   organization   of   irrigation   districts,   under   the 
supervision  of  the  County  Court,  on  the  petition  of  50 
or  a  majority  of  the  holders  of  title  to  land  susceptible 
of  irrigation  from  a  common  source.    A  prominent 
feature  of  this  system  is  an  election  upon  published 
notice  under  the  supervision  of  the  County  Court  to 
determine   whether  the  district  shall  be  organized, 
which,  being  favorable,  empowers  the  corporation  to 
tax  the  property  within  its  territory,  to  issue  bonds 
when  authorised  by  an  affirmative  vote  of  the  electors 
within  the  district,  and  generally  to  carry  on  business 
much  the  same  as  the  private  corporation,  already 
mentioned,  as  organized  under  Chapter  172.     The  de- 
fendant was  called  into  existence  by  a  vote  of  the  free- 
holders of  its  district.    It  has  taken  proceedings  that 
resulted  in  a  sale  of  the  plaintiff's  land  for  the  pay- 
ment of  an  assessment  which  it  is  said  to  have  levied 
thereon.     The  individual  defendant  Lucraf t  is  the  pur- 
chaser at  that  sale.    The  plaintiff,  asserting  that  he  is 
a  member  of  a  private  corporation  known  as  the  Snake  - 
River  District  Improvement  Company,  which  includes 
his  lands,  and  which  was  organized  under  Chapter  172, 
supra,  prior  to  the  formation  of  the  defendant  irriga- 
tion (Ustrict,  claims  that  his  realty  is  exempt  from  the 
authority  of  the  defendant,  and  asks  that  the  assess- 
ment be  set  aside  and  his  property  excluded  from  the 
boundaries  of  the  defendant  district.     The  defendant, 
after  making  some  denials,  avers  its  organization,  the 
publication  of  notice  thereof,  and  the  election  resulting 
favorably  thereto,  all  with  the  knowledge  of  the  plain- 
tiff, claiming  as  a  result  that  he  is  estopped  thereby. 
A  further  matter  in  estoppel  is  based  upon  a  proceed- 
ing under  the  statute  authorizing  the  institution  of  the 
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defendant^  whereby  the  Circuit  Court  in  the  case  of 
Board  of  Directors  of  the  Payette-Oregon  Slope  Irr. 
Dist.  V.  Peterson,  64  Or.  46  (128  Pac.  837,  129  Pac. 
123),  determined  the  regularity  of  the  organization  of 
the  defendant  and  its  issuance  of  bonds.  The  new 
matter  of  the  answer  is  denied  by  the  reply.  From  a 
decree  for  the  plaintiff  the  defendants  appeal. 

The  question  here  to  be  determined  is  whether  or 
not  the  plaintiff's  land  is  subject  to  taxation  at  the 
hands  of  the  defendant  irrigation  district.  The  claim 
of  the  defendants  is  either  valid  in  toto  or  wholly  void. 
The  plaintiff  is  either  entitled  to  have  the  proceedings 
under  which  his  land  was  sold  utterly  disregarded,  or 
he  is  subject  to  pay  the  amount  required  for  redemp- 
tion, in  default  of  which  he  must  lose  his  land.  His 
contention  is  that  the  Snake  Eiver  District  Improve- 
ment Company,  which  he  assisted  in  organizing,  is  a 
municipal  or  public  corporation  possessing  govern- 
mental powers,  and,  being  prior  in  time  of  organiza- 
tion, is  paramount  to  and  exclusive  of  the  irrigation 
district  which  he  likewise  styles  a  public  corporation. 
His  theory  is  that  two  public  corporations  exercising 
the  same  functions  cannot  exist  in  the  same  territory 
nor  exercise  authority  over  the  same  persons  or 
things.  Whatever  may  be  said  of  the  Snake  Biver 
District  Improvement  Company,  it  is  clearly  not  a 
municipal  nor  public  corporation.  It  was  formed  by 
the  voluntary  unanimous  acts  of  the  corporators.  It 
exists  solely  for  private  purposes,  the  improvement  of 
the  lands  of  the  individual  corporators.  It  does  not 
possess  the  power  of  taxation.  Like  any  other  pri- 
vate corporation  it  has  the  power  to  assess  and  col- 
lect dues  from  its  members,  enforcing  them  as  pro- 
vided in  Section  9,  Chapter  172,  supra,  by  a  foreclosure 
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suit  in  equity.  The  burden  imposed  upon  the  lands  is 
the  result  of  the  voluntary  contractual  action  of  per- 
sons directly  interested  in  the  result.  The  corporation 
under  Section  12  of  the  act  must  pay  to  the  Secretary 
of  State  an  organization  fee  and  an  annual  license  fee 
like  any  other  private  corporation.  These  character- 
istics serve  to  exclude  the  Snake  River  District  Im- 
provement Company  from  the  category  of  a  municipal 
or  public  corporation,  whatever  may  be  said  of  the 
defendant  institution.  On  the  other  hand,  referring  to 
Chapter  223  of  the  Laws  of  1911,  we  find  provided  in 
Section  6167,  L.  0.  L.,  as  amended  by  the  latter  act: 

'*  Whenever  fifty,  or  a  majority  of  the  holders  of 
title  to  lands  susceptible  of  irrigation  from  a  common 
source  or  combined  sources  and  by  the  same  system  or 
combined  systems  of  works  desire  to  provide  for  the 
irrigation  of  the  same,  they  may  propose  the  organi- 
zation of  an  irrigation  district,  under  the  provisions 
of  this  act,  and  when  so  organized  such  district  shall 
have  the  powers  conferred,  or  that  may  hereafter  be 
conferred,  by  law,  upon  such  irrigation  districts.  * ' 

The  rule  for  inclusion  of  lands  as  thus  defined  is 
that  they  must  be  susceptible  of  irrigation  from  a 
common  source  or  combined  sources,  and  by  the  same 
system  or  combined  systems  of  works.  The  excep- 
tions to  this  general  rule  are  found  in  the  foUowii^ 
language  quoted  from  Section  6168,  L.  0.  L.,  as 
amended : 

* '  Provided,  that  no  land  included  within  the  limits  of 
any  city  or  town  shall  be  included  in  any  irrigation  dis- 
trict ;  that  said  court  shall  not  modify  said  boundaries 
so  as  to  except  from  the  operation  of  this  act  any  ter- 
ritory within  the  boundaries  of  the  district  proposed 
by  said  petitioners  which  is  susceptible  of  irrigation 
by  the  same  system  of  works  applicable  to  other  lands 
in  such  proposed  district,  nor  shall  any  lands  which 
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will  not,  in  the  judgment  of  said  court,  be  benefited  by 
irrigation  by  said  system,  be  included  within  such  dis- 
trict.*' 

What  may  be  termed  a  qitasi  exception  is  also  found 
in  Section  6186,  treating  of  the  assessment  of  taxes 
upon  property  within  the  district  as  follows: 

"Provided,  that  in  no  case  shall  any  land  be  taxed 
for  irrigation  purposes  under  this  act  which  from  any 
natural  causes  cannot  be  irrigated  or  which  is  incapa- 
ble of  cultivation;  and  provided  further,  that  where 
ditches,  canals,  reservoirs,  or  other  irrigation  works 
or  pumping  plants  are  actually  constructed  and  in 
operation  at  the  time  of  the  organization  of  the  irri- 
gation district,  the  lands  actually  irrigated  therefrom 
at  that  time  shall  not  be  liable  to  be  taxed  under  the 
provisions  of  this  act,  except  for  benefits  accruing 
thereto  by  reason  of  the  construction  or  maintenance 
of  a  drainage  system  or  works  by  said  district,  until 
such  time  as  such  irrigation  district  shall  purchase, 
lease  or  acquire,  by  condemnation  or  otherwise,  such 
ditches,  canals,  reservoirs,  pumping  plants  or  other 
works,  including  water  rights.'* 

Again  in  Section  6179,  as  amended,  in  speaking  of 
the  board  of  directors,  this  language  is  used : 

*'Said  board  shall  also  have  the  right  to  acquire, 
either  by  lease,  purchase,  condemnation,  or  other 
legal  means,  all  lands  and  waters  and  water  rights, 
rights  of  way  and  other  property,  including  canals  and 
works  constructed  and  being  constructed  by  private 
owners,  necessary  for  the  construction,  use,  supply, 
maintenance,  repair  and  improvement  of  any  canal  or 
canals  and  works  proposed  to  be  constructed  by  said 
board,  and  shall  also  have  the  right  to  so  acquire  lands 
and  all  necessary  appurtenances  for  reservoirs  for 
the  storage  of  needful  waters,  or  for  any  other  pur- 
pose reasonably  necessary  for  the  purpose  of  said 
district.  The  property,  the  right  to  condemn  which 
is  hereby  given  shall  include  property  already  devoted 
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to  a  public  use  which  is  less  necessary  than  the  use  for 
which  it  is  required  by  the  district,  whether  used  for 
irrigation  or  any  other  purpose.  *  *  The  use  of  all 
water  required  for  the  irrigation  of  the  lands  of  any 
district  formed  under  the  provisions  of  this  act,  to- 
gether with  all  water  rights  and  rights  to  appropriate 
water,  rights  of  way  for  canals  and  ditches,  sites  for 
reservoirs  and  all  other  property  required  in  fully 
carrying  out  the  provisions  of  this  act  is  hereby  de- 
clared to  be  a  public  use  more  necessary  and  more 
beneficial  than  any  other  use,  either  public  or  private, 
to  which  said  water,  water  rights,  rights  to  appro- 
priate water,  lands  or  other  property  have  been  or 
may  be  appropriated  within  said  district  to  an  extent 
less  than  the  whole  thereof. ' ' 

The  act  under  which  the  Snake  Eiver  District  Im- 
provement Company  was  formed  is  merely  cumulative 
legislation  on  the  subject  of  the  formation  of  private 
corporations.  Everything  that  could  be  accomplished 
by  that  act  could  have  been  effected  by  a  corporation 
organized  under  previous  legislation.  Designedly  the 
enactments  under  which  the  Payette-Oregon  Slope  Ir- 
rigation District  was  formed  is  wider  in  its  scope,  and 
gives  to  such  an  institution  far  greater  and  more  com- 
prehensive powers  than  the  other  act  referred  to.  The 
authority  exercised  by  the  defendant  is  based  upon  the 
will  of  the  people  in  establishing  a  district  susceptible 
of  irrigation  from  a  common  source.  Its  sanction  is 
visited  upon  the  willing  and  the  unwilling,  provided 
a  majority  of  the  voters  so  direct.  Its  organization  is 
carried  on  under  the  supervision  of  a  judicial  tribunal, 
the  County  Court.  It  possesses  the  power  of  taxation 
and  its  monetary  exactions  promulgated  under  that, 
authority  are  enforced  by  the  tax  collectors  at  the  same 
time  and  in  the  same  manner  as  state  and  county  taxes 
are  collected.    It  is  plain  that  if  the  plaintiff  had  so 
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desired,  he  might  have  petitioned  for  the  organization 
of  such  a  district  as  the  defendant.  Although  he  may 
have  provided  through  his  private  corporation  or  on 
his  own  individual  resources  for  the  irrigation  of  his 
land,  he  was  eligible  to  vote  for  the  formation  of  the 
defendant  institution.  Being  thus  qualified  to  enter 
into  it  voluntarily,  he  is  subject  to.  the  majority  action 
of  other  landholders  similarly  situated.  In  the  exer- 
cise of  its  police  power  the  legislature  has  provided 
against  the  possibility  of  a  small  minority  escaping 
its  just  contribution  to  the  public  good  by  the  mere 
organization  of  an  inadequate  scheme  sufficient  only  to 
comply  with  the  bare  letter  of  the  law.  The  act  under 
which  the  defendant  was  organized  requires  that : 

* '  The  court  shall  in  all  actions  or  suits  or  other  pro- 
ceedings take  judicial  knowledge  of  the  organization 
of,  and  boundaries  of  all  irrigation  districts  which 
have  been  heretofore  or  may  be  hereafter  organized 
under  the  provisions  of  this  act'*:  Section  6169, 
L.  0.  L.,  as  amended : 

The  same  section  provides  for  a  contest  of  the  elec- 
tion on  organization  by  any  person  owning  property 
within  the  proposed  district  liable  to  assessment.  It 
requires  that  the  contest  shall  be  instituted  within  60 
days  after  the  canvass  of  the  vote  and  the  announce- 
ment of  the  result  by  the  County  Court,  and  declares 
that: 

''After  the  expiration  of  said  period  of  sixty  days 
no  action  or  suit  shall  be  commenced  or  maintained  or 
defense  made  affecting  the  validity  of  the  organiza- 
tion of  any  irrigation  district  organized  under  the 
provisions  of  this  act.'' 

The  whole  substance  of  the  plaintiff's  complaint  is 
bound  up  in  the  sufficiency  or  nullity  of  the  defendant 
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district)  as  affecting  his  lands.  In  several  cases  we 
have  held  that  this  question  cannot  be  raised  nor  de- 
cided by  injunction :  Bennett  Trust  Co.  v.  Sengstacken, 
58  Or.  333  (113  Pac.  863) ;  Splonskofsky  v.  Minto,  62 
Or.  560  (126  Pac.  15) ;  Tyree  v.  Crystal  District  Im- 
provement Co.,  64  Or.  251  (126  Pac.  605). 

The  act  authorizing  the  existence  of  the  defendant 
establishes  a  procedure  for  the  subsequent  exclusion 
of  lands  rightfully  included  in  the  first  instance.  The 
owner  of  realty  who  desires  to  have  the  same  excluded 
is  required  to  petition  the  board  of  directors  for  that 
purpose.  Notice  must  be  given  by  publication  in  some 
newspaper,  requiring  persons  objecting  to  the  same  to 
show  cause  why  it  should  not  be  granted.  The  exclu- 
sion of  such  land  is  left  to  the  discretion  of  the  board 
as  the  best  interest  of  the  district  shall  appear  to 
them;  but  with  this  proviso  appearing  in  subdivision 
(d)  of  Section  25,  Chapter  223,  Laws  of  1911: 

'  *  Provided,  that  it  shall  be  the  duty  of  said  board  to 
so  order,  upon  petition  therefor,  as  aforesaid,  that  all 
lands  so  petitioned  to  be  excluded  from  said  district 
shall  be  excluded  therefrom  which  cannot  be  irrigated 
from  or  which  are  not  susceptible  to,  or  would  not,  by 
reason  of  being  permanently  devoted  to  uses  other 
than  agricultural,  horticultural,  viticultural  or  graz- 
ing, be  directly  benefited  by  the  actual  irrigation  of 
the  same  from  a  common  source,  or  by  the  same  system 
of  works  with  the  other  lands  of  said  district,  or  from 
the  source  selected,  chosen,  or  provided,  or  the  system 
adopted  for  the  irrigation  of  the  lands  of  said  district, 
or  which  are  already  irrigated,  or  entitled  to  be  irri- 
gated, from  another  source  or  by  another  system  of 
irrigation  works.'* 

The  complaint  was  amenable  to  the  general  de- 
murrer because  it  does  not  show  that  the  plaintiff's 
lands  come  within  any  of  the  exceptions  mentioned. 
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It  is  not  within  the  limits  of  any  city  or  town.  It  is  not 
impossible  to  irrigate  it.  On  the  contrary,  it  appears 
clearly  in  the  testimony,  and  is  not  contradicted  by  the 
complaint,  that  plaintiff's  holdings  are  susceptible  of 
irrigation  from  a  common  source  applicable  to  other 
lands  within  the  project  of  the  defendant.  The  com- 
plaint does  not  show,  either,  that  the  plaintiff's  realty 
was  actually  irrigated  at  the  time  of  the  organization 
of  the  defendant  district.  On  this  point  the  testimony 
unquestionably  shows  that  the  land  has  not,  even  to 
the  time  of  the  hearing,  been  irrigated  from  any 
source.  This  excludes  it  from  the  exception  against 
taxing  lands  actually  irrigated. 

Mention  is  made  of  an  application  of  the  plaintiff  to 
have  his  lands  excluded,  but  this  was  not  prosecuted 
beyond  the  action  of  the  board  of  directors,  and  even 
if  he  had  shown  that  his  lands  were  already  irrigated, 
or  entitled  to  be  irrigated,  by  any  source  or  from  .an- 
other system  of  irrigation  works,  this  would  not 
exempt  him  from  obligation  to  pay  existing  liens  or 
indebtedness,  for  it  is  provided  in  subdivision  (i)  of 
Section  25,  supra: 

''Nothing  in  this  act  provided  shall,  in  any  manner, 
operate  to  release  any  of  the  lands  so  excluded  from 
the  district  from  any  obligation  to  pay,  or  any  lien 
thereon,  of  any  valid  outstanding  bonds,  or  other  in- 
debtedness of  said  district  at  the  time  of  the  filing  of 
said  petition  for  the  exclusion  of  said  lands,  but  upon 
the  contrary  said  lands  shall  be  held  subject  to  said 
lien,  and  answerable  and  chargeable  for  and  with  the 
payment  and  discharge  of  all  of  said  outstanding  obli- 
gations at  the  time  of  the  filing  of  the  petition  for  the 
exclusion  of  said  land,  as  fully  as  though  said  peti- 
tion for  such  exclusion  were  never  filed  and  said  order 
or  decree  of  exclusion  never  made ;  and  for  the  purpose 
of  discharging  such  outstanding  indebtedness,  said 
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lands  so  excluded  shall  be  deemed  and  considered  as 
part  of  said  irrigation  district  the  same  as  though 
said  petition  for  its  exclusion  had  never  been  filed  or 
said  order  or  decree  of  exclusion  never  made  and  all 
provisions  which  may  have  been  resorted  to,  to  compel 
the  payment  by  said  land  of  its  quota  or  portion  of 
said  oi;tstanding  obligation,  had  said  exclusion  never 
been  accomplished,  may,  notwithstanding  said  exclu- 
sion, be  resorted  to  to  compel  and  enforce  the  payment 
on  the  part  of  said  land  of  its  quota  or  portion  of  said 
outstanding  obligations,  of  said  irrigation  district  for 
which  it  is  liable,  as  herein  provided.  *' 

In  brief,  the  organization  of  a  district  like  the  de- 
fendant is  a  proper  exercise  of  the  power  of  the  people, 
manifested  by  an  election  held  under  the  forms  of  law 
for  that  purpose.  It  voices  the  greatest  good  for  the 
greatest  number,  and  cannot  be  obstructed  by  any  dog- 
in-the-manger  policy  of  a  minority.  The  plaintiff  had 
his  opportunity  to  contest  the  validity  of  the  corpora- 
tion, and  the  election  resulting  in  its  organization,  at 
any  time  within  60  days  after  the  result  of  the  vote  was 
declared.  He  did  not  avail  himself  of  that  privilege 
so  far  as  the  record  discloses.  Under  the  terms  of  the 
statute  this  concludes  him.  Moreover,  as  disclosed  by 
the  record,  acting  under  the  authority  of  the  statute, 
the  directors  instituted  a  suit  to  determine  the  validity 
of  the  organization  of  the  defendant  and  its  right  to 
issue  bonds.  By  virtue  of  the  law  in  question,  the 
plaintiff  had  a  right  to  appear  in  that  procedure  and 
again  contest  the  regularity  of  the  defendant  organiza- 
tion, including  its  right  to  tax  his  holding.  He  suffered 
that  opportunity  to  pass.  He  availed  himself  of  the 
right  to  petition  for  the  exclusion  of  his  land,  and  his 
petition  was  denied.  He  has  had  his  day  in  court  on 
all  these  several  occasions,  and  it  is  too  late  now,  and 
the  procedure  in  this  case  is  unavailing,  as  we  have 
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seen,  to  test  the  questions  he  would  raise.  He  had  a 
right  to  employ  as  many  private  means  as  he  chose  to 
irrigate  his  land;  but  this  does  not  exclude  the  right 
of  the  people  who  live  under  similar  conditions  to 
make  him  contribute  ratably  to  the  larger  and  more 
comprehensive  scheme  of  general  irrigation.  The  act 
under  which  the  defendant  operates  declares  the  use 
of  water  in  which  it  engages  paramount  to  every  other 
use.  It  authorizes  the  condenmation  of  such  works  as 
the  Snake  Eiver  District  Improvement  Company  ia 
shown  to  have  contemplated.  Whether  we  consider 
the  corporations  public  or  private,  they  are  clearly  in 
different  classes  so  far  as  their  organization  is  con- 
cerned. The  legislative  power,  as  well  it  might,  has 
vested  the  defendant  corporation  with  greater  and 
more  extensive  power  than  that  possessed  by  the  im- 
provement company  inaugurated  by  the  plaintiff  and 
his  associates.  The  latter  must  yield  to  the  greater 
authority  of  the  defendant  district.  These  considera- 
tions lead  to  a  reversal  of  the  decree  of  the  Circuit 
Court,  without  prejudice  to  the  right  of  the  plaintiff 
to  redeem  his  land  from  the  effect  of  the  sale  as  pet- 
mitted  by  the  statute. 

For   these   reasons  I   dissent  from  the  majority 
opinion. 
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Submitted  on  briefs  Maj  5,  alBrmed  June  29,  1915. 

PAYETTE-OREGON   SLOPE   IRE.   DIST.  v. 

PETERSON. 

(149  Pac.   1051.) 

Waten    and    Wateceonzsea  —  IrrlgaAlon    Dlatzleta  ~  Proceedings    of 
Board  of  Directon— Beaolntion  Proposing  Bond  lame. 

1.  A  reasonable  construction  of  the  language  found  in  a  record 
of  a  resolution  of  the  board  of  directors  of  an  irrigation  district, 
authorizing  a  bond  issue,  should  be  given  to  make  the  same  express 
its  intent  as  manifested,  since  the  technicalitj  of  a  court  record  can- 
not be  expected  therein. 

Waters  and  Watercoiixie»— Irrigation  Distrlcta— Bonds— Notion— Stat- 
nte. 

2.  Under  Section  6184,  L.  O.  L.,  providing  that  before  making 
a  sale  of  irrigation  district  bonds,  the  board  of  directors  sball,  by 
resolution,  declare  its  intention  to  sell  a  specified  amount,  Ht.  the 
time  and  place  of  such  sale,  and  give  notice  by  publication  thereof 
at  least  30  days  in  three  newspapers  published  in  the  state,  one- of 
which  shall  be  a  newspaper  published  in  the  county  in  which  the 
office  of  the  board  of  directors  is  situated,  if  a  newspaper  is  pub- 
lished in  such  county,  where  the  time  of  receiving  bids  for  the  sale 
of  such  bonds  was  fixed  at  11  ▲.  M.  on  July  15,  1914,  and  notice  was 
published  in  one  morning  newspaper  five  successive  Fridays,  from 
June  12th  to  July  10th,  in  a  second  paper,  a  weekly,  five  times  from 
June  13th  to  July  lltb,  and  in  a  third  paper,  another  weekly,  five 
times  from  June  11th,  to  July  9th,  the  publication  was  sufiieient, 
under  the  statute,  since  under  the  rule  of  computation  that  one 
week  is  equivalent  to  seven  days,  the  notice  was  published  for  more 
than  30  days. 

From  Malheur:  Dalton  Bigos,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Bean-. 

On  September  15,  1914,  the  board  of  directors  of 
the  Payette-Oregon  Slope  Irrigation  District  com- 
menced a  special  proceeding  under  Sections  29  and 
32  of  Chapter  223  of  the  General  Laws  of  Oregon  for 
1911,  providing  for  irrigation  districts,  for  the  pur- 
pose of  securing  an  examination  and  confirmation  by 
the  Circuit  Court  of  the  proceedings  of  the  board  of 
directors  relative  to  the  authorization  and  sale  of  the 
bonds  of  the  district  in  the  amount  of  $15,000.    Octo- 
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ber  21,  1914,  was  fixed  as  the  date  for  persons  inter* 
ested  to  appear  and  answer  or  plead  to  the  petition. 
Notice  and  summons  were  duly  published.  On  the 
date  named  appellant,  L.  E.  Peterson,  a  land  owner 
in  the  district,  filed  an  answer,  denying  on  information 
and  belief  substantially  all  the  facts  set  forth  in  the 
petition.  Upon  the  trial  of  the  cause,  oral  and  docu- 
mentary, evidence  was  introduced,  showing  all  the 
proceedings  taken  in  the  matter  by  the  board  of  di- 
rectors in  the  issuance  and  sale  of  the  bonds.  The 
trial  court  found  the  proceedings  of  the  board  of 
directors  regular  and  legal,  and  entered  a  decree  con- 
firming and  approving  them  and  declaring  the  bonds 
legally  issued.  From  such  decree  defendant  L.  E. 
Peterson  appeals. 

Submitted  on  briefs  under  the  proviso  of  Supreme 
Court  Rule  18:  56  Or.  622  (117  Pac.  xi). 

Affibmed. 

For  appellant  there  was  a  brief  submitted  by  Mr. 
Julien  A.  Hurley. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  WUliam  H.  Brooke. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  record  sets  out  all  the  documents  and  proceed- 
ings bearing  upon  the  questions  at  issue.  The  appel- 
lant contends  that  the  proposed  bond  issue  is  not  for 
a  purpose  authorized  by  the  statute.  The  district  had 
been  regularly  organized:  See  Board  of  Directors  v. 
Peterson,  64  Or.  46  (128  Pac.  837,  129  Pac.  132). 
Surveys  and  plans  for  the  acquisition  of  a  system  of 
irrigation  works  had  been  made  in  accordance  with 
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the  statute,  and  a  bond  issue  of  $276,000  sold.  The 
act  in  question  authorizes  the  organization  of  an  irri- 
Pfation  district  for  a  beneficial  public  purpose,  that  of 
reclaiming  the  semi-arid  lands  of  the  state,  which  is 
apparently  the  main  object  of  the  law.  Section  6182, 
L.  0.  L.,  as  amended  in  1911  (Laws  1911,  p.  385)/ 
provides : 

*'For  the  purpose  of  procuring  necessary  reclama- 
tion works,  and  acquiring  the  necessary  property  and 
rights  therefor  and  otherwise  carrying  out  the  pro- 
visions  of  this  act,  the  board  of  directors  of  any  such 
district  shall,  as  soon  as  practicable  after  the  organi- 
zation of  any  such  district,  by  a  resolution  entered 
on  its  records,  formulate  a  general  plan  of  its  pro- 
posed works,  in  which  it  shall  state  in  a  general  way 
what  works  or  property  it  proposes  to  lease,  purchase, 
or  acquire,  and  what  work  it  proposes  to  construct, 
and  the  estimated  cost  for  carrying  out  said  plan,  and 
how  it  proposes  to  raise  the  necessary  funds  therefor.** 

For  the  purpose  of  estimating  the  cost  thereof  the 
law  directs  the  board  of  directors  of  the  district  to 
have  surveys  and  plans  made  to  demonstrate  the  prac- 
ticability of  such  plan,  under  the  supervision  of  a  com- 
petent engineer,  and  submitted  to  the  state  engineer 
for  his  report.  An  election  is  authorized  to  be  held 
for  the  purpose  of  determining  whether  or  not  bonds 
of  the  district  shall  be  issued.  The  act  provides  the 
manner  of  calling  and  holding  such  an  election.  The 
record  shows  that  all  this  has  been  done  in  compliance 
with  the  statute.  That  section  further  provides  as 
follows  : 

''Whenever  thereafter  said  board  in  its  judgment 
deems  it  for  the  best  interest  of  the  district  that  the 
question  of  the  issuance  of  bonds  in  said  amount  or 
any  amount,  shall  be  submitted  to  said  electors,  it  shall 
so  declare  of  record  in  its  minutes,  and  may  thereupon 
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submit  such  questions  to  said  electors  in  the  same  man- 
ner and  with  like  effect  as  at  such  previous  election. 
The  bonds  authorized  by  any  vote  shall  be  designated 
as  series,  and  the  series  shall  be  numbered  consecu- 
tively as  authorized.  The  portion  of  bonds  of  a  series 
sold  at  any  one  time  shall  be  designated  as  an  issue, 
and  each  issue  shall  be  numbered  in  its  order.'' 

Section  6184  provides  in  part  that: 

*'The  board  may  sell  bonds  from  time  to  time  in 
such  quantities  as  may  be  necessary  and  most  advan- 
tageous, to  raise  money  for  the  construction  of  said 
canals  and  works,  the  acquisition  of  said  property  and 
rights,  and  otherwise  to  fully  carry  out  the  object  and 
purposes  of  this  act/' 

This  clearly  indicates  that  the  law  does  not  contem- 
plate that  all  the  bonds  of  the  district  should  neces- 
sarily be  issued  at  one  time.  The  statute  further  pro- 
vides that  before  making  such  sale  the  board  shall,  by 
resolution,  declare  its  intention  to  sell  a  specified 
amount  of  bonds,  and  fix  the  day,  hour  and  place  of 
such  sale,  such  resolution  to  be  entered  on  the  min- 
utes, and  notice  of  sale  to  be  given  by  publication 
thereof  at  least  30  days  in  three  newspapers  published 
in  the  State  of  Oregon,  one  of  which  shall  be  a  news- 
paper published  in  the  county  in  which  the  office  of  the 
board  of  directors  is  situated,  if  there  be  a  newspaper 
published  in  said  county. 

After  an  examination  and  report  of  the  district  en- 
gineer, recommending  additional  construction  upon 
the  irrigation  system  of  the  district,  and  certain 
equipment  for  the  same,  which  report  was  approved 
by  the  state  engineer,  the  board  of  directors  of  the 
district  passed  and  entered  a  resolution  to  the  effect 
that  the  Payette-Oregon  Slope  Irrigation  District  pur- 
chase a  dredge  and  other  equipment,  and  install  the 


634       Payistte-Oboqon  S.  Ibb.  Dist.  v.  Petebsok.     [76  Or. 

headgates  and  other  structures  ''and  complete  the 
construction  of  the  canals  of  the  district  by  concrete, 
lining  certain  portions  thereof,  and  by  installing  at 
least  eight  check-gates  in  said  canals, '*  as  recom- 
mended by  the  engineer;  that  for  the  purpose  of  ob- 
taining the  property  and  providing  for  the  construc- 
tion which  it  was  deemed  necessary  for  the  proper 
operation  of  the  irrigation  system,  $15,000  would  be 
required,  which  the  district  should  raise  by  the  issu- 
ance of  coupon  bonds  to  that  amount;  and  that  a 
special  election  be  called  for  the  first  of  June  of  that 
year,  making  provision  therefor,  and  requiring  the 
secretary  to  give  notice  thereof,  according  to  the  pro- 
visions of  the  act,  which  was  duly  complied  with. 

1.  It  is  suggested  by  counsel  for  appellant,  Peter- 
son, that  there  was  no  declaration  made  bv  the  board 
to  the  effect  that  the  construction  fund  for  the  irriga- 
tion works  had  been  exhausted,  or  that  such  works 
had  not  been  completed.    We  do  not  give  the  resolu- 
tion of  the  board  this  construction.     The  board  simply 
uses  different  language  to  the  same  effect.     The  neces- 
sity of  the  bonds  is  plainly  declared,  and  the  resolu- 
tion recites  that  they  are  for  the  purpose  of  complet- 
ing the  irrigation  works.     It  does  not  indicate  that 
funds  are  desired  for  a  reconstruction  of  the  irriga- 
tion system,  but  for  the  completion  thereof,  and  the 
specifications  made  by  the  engineer  are  to  the  same 
import.    A  reasonable  construction  of  the  language 
found  in  the  record  of   the  meeting  of  the  board  of 
directors  should  be  given  so  as  to  make  the  same  ex- 
press the  intent  manifested  thereby.    The  same  tech- 
nicality of  expression  that  appears  in  a  court  record 
would  not  be  expected  to  be  found  therein.     The  plain 
meaning  of  the  minutes  is  that  the  bonds  are  proposed 
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to  be  issued  for  the  purpose  of  the  further  construc- 
tion of  irrigation  works  and  the  acquisition  of  prop- 
erty to  be  used  in  the  furtherance  of  the  plan  adopted 
to  effectuate  the  purpose  of  the  legislative  enactment, 
and  the  resolution  in  question  fulfills  the  requirements 
of  the  statute  in  that  respect,  in  letter  and  spirit :  Hall 
V.  Hood  River  Irr.  Dist.,  57  Or.  69  (110  Pac.  405) ; 
Pioneer  Irr.  Dist.  v.  Campbell,  10  Idaho,  159  (77  Pac. 
328).  The  general  plan  of  the  irrigation  system  hav- 
ing been  adopted  prior  to  the  first  issuance  of  bonds, 
it  was  unnecessary  to  reiterate  the  same  in  the  plans 
for  additional  construction.  The  authority  to  acquire 
necessary  property  implies  power  to  improve  the  two 
acres  of  ground  used  as  a  site  for  the  district  pump- 
ing plant  in  order  to  develop  and  make  it  productive. 
2.  It  is  contended  by  counsel  for  defendant  Peter- 
son that  the  publication  of  the  notice  of  the  sale  of 
bonds  was  insufficient.  The  time  for  receiving  bids 
for  the  sale  of  the  bonds  was  fixed  as  July  15, 1914,  at 
11  o'clock  A.  M.  As  shown  from  the  quotation  above, 
publication  of  the  notice  is  required  to  be  made  for 
30  days.  The  affidavits  in  the  record  disclose  that  the 
notice  of  the  sale  of  the  bonds,  which  was  in  due  form, 
was  published  as  follows:  In  the  ''Morning  Oregon- 
ian,*'  five  successive  Fridays,  from  June  12th  to  July 
10th,  or  34  days  immediately  prior  to  the  date  fixed 
for  the  sale  of  the  bonds;  in  the  ''Malheur  Enter- 
prise" weekly  five  times,  from  June  13th  to  July  11th, 
or  for  32  days;  and  in  the  "Ontario  Democrat," 
weekly  five  times,  from  June  11th  to  July  9th,  or  for 
34  days.  Such  publication  was  a  strict  compliance 
with  the  requirements  of  the  statute,  and  was  suffi- 
cient: O'Eara  v.  Parker,  27  Or.  156,  174  (39  Pac. 
1004) ;  32  Cyc.  486,  487 ;  8.  £  L.  Society  v.  Thompson, 
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32  Cal.  347 ;  McGUvery  v.  "C%  o/  Lerviston,  13  Idaho, 
338  (90  Pac.  348) ;  Leach  v.  Burr,  188  U.  S.  510  (47 
L.  Ed.  567,  23  Sup.  Ct.  Rep.  393).  The  rule  for  the 
computation  of  the  time  of  publication  adopted  in  the 
O'Hara  Case,  which  has  stood  the  test  for  20  years, 
indicates  that  one  week  is  equivalent  to  seven  days. 
The  notice  in  question,  having  been  published  for  more 
than  the  required  number  of  days  fulfilled  the  mandate 
of  the  statute. 

Section  35  of  the  Irrigation  District  Act  ordains 
that: 

*  *  The  court  hearing  any  of  the  contests  provided  for 
by  this  act,  or  any  inquiry  into  the  legality  or  correct- 
ness of  any  of  the  proceedings  herein  provided  for, 
must  disregard  any  error,  irregularity,  informality, 
or  omission  which  does  not  injuriously  affect  the  sub- 
stantial rights  of  the  parties  to  said  proceeding.  •  •  '* 

While  it  is  unnecessary  to  apply  this  section  in  this 
case,  it  indicates  that  it  was  the  legislative  design  that 
the  spirit  of  the  act  should  be  consummated.     Section 
6213,  L.  0.  L.,  as  amended  by  the  General  Laws  of 
Oregon  for  1913,  page  54,  provides  in  effect  that  the 
officers  of  the  district  shall  have  no  power  to  incur 
an  indebtedness  or  liability  in  excess  of  $200  per  acre 
in  the  aggregate  of  the  land  situated  in  the  district, 
and  any  debt  or  liability  incurred  in  excess  of  such 
express  provision  shall  be  and  remain  absolutely  void, 
except  that  for  the  purpose  of  organization,  the  board 
of  directors  may  incur  an  indebtedness  not  exceeding 
$1  per  acre  on  such  land.     It  is  shown  by  the  reference 
made  in  the  record  in  this  proceeding  that  the  present 
indebtedness  of  the  district  is  but  little  in  excess  of 
$40  per  acre,  and  the  limit  fixed  in  the  inhibition  clause 
contained  in  Section  6213  has  not  been  approached. 
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In  so  far  as  the  case  affects  the  lands  of  defendant 
D.  W.  Rathfon,  the  matter  is  determined  by  the  de- 
cree in  the  case  of  Rathfon  v.  Payette-Oregon  Slope 
Irr.  Dist.,  ante,  p.  606  (149  Pac.  1044),  in  which  an 
opinion  has  just  been  rendered,  excluding  his  lands 
from  the  district. 

After  a  careful  examination  of  all  the  records  and 
proceedings  relating  to  the  authorization  of  the  issu- 
ance and  sale  of  the  bonds  of  the  district  in  the  sum 
of  $15,000,  we  find  that  the  same  were  in  all  things 
regular  and  legal,  and  that  the  said  bonds  and  the 
order  for  the  sale  and  the  sale  thereof  are  legal  and 
valid. 

It  follows  that  the  decree  of  the  lower  court  is  there- 
fore affirmed.  Affirmed. 


Argued  May  6,  alBrxned  June  8,  rehearing  denied  July  6,  1915. 

MASCALL  V.  MURRAY.* 

(149  Pac.  517;  149  Pac.  521.) 

AdvexM  Possession— Pleading — 'hostile" — ^''Peaceable." 

1.  Where  the  complaint,  in  suit  to  qniet  title  secured  bj  adverse 
possession,  alleged  that  such  possession  had  been  "peaceable'*  and 
''hostile/'  there  was  no  such  conflict  in  the  meaning  of  the  terms  as 
implied  that  the  possession  had  not  been  hostile  to  the  owner,  since 
^'hostile"  meant  that  the  plaintiffs  had  been  in  possession  as  owners 
as  distinguished  from  one  holding  in  recognition  of  or  in  subordina- 
tion to  the  true  owner,  while  "peaceable"  meant  that  their  possession 
had  been  undisturbed  and  its  continuity  unbroken. 

Xqnity— Pleading— Reply— Departure. 

2.  In  suit  to  quiet  title,  where  the  complaint  set  up  in  one  para- 
^aph  fee-simple  ownership,  and  in  another  title  by  adverse  posses- 
sion, while  the  reply  alleged  that  it  had  been  gained  by  sale  on  ex- 
ecution, concluding  by  saying  that,  immediately  after  such  sale,  the 

'Generally  as  to  use  of  possessory  title  as  weapon  of  offense  and  to 
^uiet  title,  see  note  in  46  L.  B.  A.  (N.  S.)  487,  506. 

As  to  lapse  of  time  as  bar  to  confirmation  of  judicial  sale,  see  note 
in  43  L.  R.  A.  (N.  8.)  630.  Reporter. 
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plaintiffs  took  possession  and  held  continually,  the  complaint  and 
reply  were  not  so  inconsistent  as  to  render  erroneous  the  refusal  of 
the  court  to  strike  the  reply  as  a  departure,  since  the  complaint's  al- 
legation of  fee««imple  ownership  rendered  permissible  its  further 
amplification  in  the  reply  by  the  allegation  of  title  by  the  sale. 

Qnietiiig  Tltl»— Possession  by  Plaintiff— Waiver  by  Defendant. 

8.  Where  defendants,  in  a  suit  to  quiet  title,  affirmatively  asked 
complete  relief,  all  parties  submitting  themselves  to  the  juripdiction 
of  the  court,  such  defendants  waived  the  fact  that  plaintiffs  were 
not  in  actual  possession  of  part  of  the  land  at  the  time  of  suit.     • 

AdverM  Possession — Pleading— Innies. 

4.  In  a  suit  to  quiet  title,  an  allegation  of  ownership  in  fee  was 
sufficient  to  admit  proof  of  title  by  adverse  possession,  since  in  such 
a  suit  it  is  not  necessary  for  the  complaint  to  divulge  the  chain  of 
title  or  reveal  probative  facts;  it  being  sufficient  if  the  pleadings  al- 
lege and  name  a  substantial  interest  in  the  plaintiffs. 

QiUetlng  Title— Title  to  Buiiport  Suit— Equitable  Titte. 

5.  The  owner  of  an  equitable,  as  well  as  the  owner  of  a  legal  title^ 
may  sue  to  quiet  title  to  determine  all  adverse  claims  affecting  his 
interest. 

Quieting  Titl»— Title  b j  Squltable  Sftoppti— Pleading. 

6.  In  a  suit  to  quiet  title,  where  the  complaint  alleged  fee-simple 
ownership  and  title  by  adverse  possession,  the  answer  was  a  general 
denial,  and  the  reply  alleged  title  under  sale  on  execution,  and  the 
evidence  failed  to  support  the  claim  of  adverse  possession,  while  it 
appeared  that  the  execution  sale  did  not  confer  a  legal  title  on  the 
plaintiffs,  the  evidence  supporting  an  equitable  title  only,  through 
the  acquiescence  of  the  defendants  in  the  assertion  of  title  by  the 
plaintiffs,  although  an  equitable  estoppel,  must  be  pleaded  to  make 
it  available,  nevertheless  the  plaintiffs  could  rely  on  the  equitable 
estoppel  of  the  defendants  to  vest  title  in  them;  for  the  answer  of 
general  denial  afforded  the  plaintiffs  no  opportunity  to  plead  title 
by  estoppel  in  the  reply,  while  the  equities  of  an  unpleaded  estoppel 
may  be  availed  of  if  such  estoppel  was  not  pleaded  for  lack  of  oppor- 
tunity. 

Quieting  Title—Pleading— Legal  and  Sqnltable  Title— Variance. 

7.  In  an  action  to  quiet  title,  where  opportunity  to  plead  an  equi- 
table title  by  estoppel  is  presented,  but  only  a  legal  title  is  alleged, 
while  equitable  title  is  proved,  such  proof  is  a  fatal  variance. 

Execution— Sale  of  Bealty- Validity. 

8.  Where  there  was  no  official  record  of  a  sale  of  realty  on  exeea- 
tion,  no  order  was  made  confirming  the  sale,  and  no  deed  deliT^ered, 
although  a  certificate  of  sale  was  given  to  the  purchasers,  the  legal 
title  to  the  property  remained  in  the  judgment  debtors,  and  the 
sheriff's  sale  did  not  convey  a  fee  title,  even  if  such  sale  was  in  fact 
regular  in  all  respects. 

[As  to  whether  purchaser  at  judicial  sale  may  be  compelled  to 
take  title  based  on  adverse  possession,  see  note  in  Ann.  Csus. 
1912D,  1179.] 
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Bxacntlon— Titl0  by  Void  Sale  Sq,iiit»blj  Oonflnned  by  Jtdgmant 
Debton. 

9.  Where  a  sale  of  realty  nnder  execution  did  not  vest  title  in 
the  purchasers  because  there  was  no  official  record  thereof,  no  order 
eonfirming^  it,  and  no  deed  delivered,  the  land  being  assessed  there- 
after to  the  purchasers,  they  and  those  claiming  under  them  paying 
taxes,  which  the  judgment  debtors  never  did  thereafter,  and  where 
such  debtors  waited  18  years,  until  the  purchasers  sued  to  quiet  title, 
before  claiming  title  designedly  planning  to  delay  until  the  statute, 
of  limitations  barred  any  indebtedness  of  theirs  before  asserting 
title  so  as  to  recover  the  land  free  of  the  claims  of  creditors,  the  silence 
and  acquiescence  of  the  judgment  debtors  was  an  equitable  confirma- 
tion of  the  void  sale  under  execution,  operating  to  validate  what  waa 
in  point  of  law  no  sale  at  all. 

From  Malheur:  Dalton  Bigos,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Harris. 

This  is  a  suit  by  W.  B.  Mascall  and  Annie  Jackson 
against  Alexander  Murray,  Jennie  Murray,  Adam 
Murray,  William  Murray  and  Malcolm  Moody  to  quiet 
title  to  land  which  is  referred  to  in  the  record  as  the 
Cupp  ranch  and  is  described  as  follows : 

The  southeast  quarter  of  the  northwest  quarter,  the 
east  half  of  the  southwest  quarter  and  the  southwest 
quarter  of  the  southwest  quarter,  section  3,  the  east 
half  of  the  northeast  quarter  of  section  9,  and  the 
southeast  quarter  of  the  southeast  quarter  of  section 
4,  in  township  20  south  of  range  37  east  of  Willamette 
Meridian  in  Malheur  County. 

The  land  was  ownctd  by  Alexander  Murray,  Adam 
Murray  and  William  Murray  as  partners  doing  busi- 
ness under  the  firm  name  of  Murray  Bros.  On  April 
29,  1891,  the  partners  made  an  assignment  for  the 
ben  efit  of  their  creditors,  and  on  that  day  conveyed  the 
above-described  land,  as  well  as  other  property,  to 
Malcolm  Moody  as  assignee,  who  qualified  and  duly 
accepted  the  trust.  Thereafter,  on  June  13, 1891,  pur- 
suant to  Section  7442,  L.  0.  L.,  the  creditors  elected 
Kenneth  McBae  as  assignee  in  lieu  of  Malcolm  Moody^ 
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who  had  been  named  by  the  debtors.  The  adminstra- 
tion  of  the  estate  was  not  completed  until  1899,  when 
the  final  report  of  McBae  was  approved.  Neither 
Moody  nor  McBae,  while  acting  as  assignee,  attempted 
to  sell  or  dispose  of  the  land  in  dispute;  both  Moody 
and  McBae  acted  on  the  assumption  that  the  land  in- 
volved herein  had  been  sold  at  a  sale  on  execution. 
W.  B.  Mascall  and  Annie  W.  Jackson,  on  March  20, 
1891,  commenced  an  action  at  law  in  the  Circuit  Court 
for  Grant  County  against  Adam  Murray,  Alexander 
Murray  and  William  Murray,  as  partners,  for  $2,250, 
due  on  a  promissory  note,  together  with  interest  at 
the  rate  of  10  per  cent  per  annum  from  October  1, 
1889,  $250  attorney  *B  fees  and  costs  and  disburse- 
ments. Summons  and  complaint  were  served  upon 
Alexander  Murray  on  March  24, 1891,  in  Grant  County 
and  on  Adam  Murray  and  William  Murray  on  April 
22,  1891.  A  writ  of  attachment  was  issued  on  March 
20,  1891,  and  returned  April  20,  1891,  showing  that 
the  sheriff  had  levied  on  the  land  involved  in  the  suit 
on  April  6,  1891.  The  attorneys  for  the  plaintiffs  in 
the  law  action  on  April  20,  1891,  filed  a  motion  for 
a  default  judgment,  and  order  of  sale  of  attached 
property;  and  on  the  next  day  the  clerk  of  the  court, 
acting  without  an  order  from  the  judge  and  believing 
that  Section  185,  L.  0.  L.,  afforded  suflScient  authority, 
entered  a  judgment  against  the  partners  for  $2,600, 
the  amount  of  principal  and  interest  due  on  the  note, 
$250  as  attorney's  fees,  costs  and  disbursements,  and 
further  ordered  a  sale  of  the  attached  property.  The 
plaintiffs  herein  claim  that  an  execution  was  issued 
on  the  judgment  in  the  law  action,  and  that  thereafter 
they  purchased  the  land  at  a  sale  on  execution.  There 
is  no  record  evidence  of  sale  or  confirmation  of  sale, 
and  there  is  no  record  in  the  clerk's  office  showing: 
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that  an  execution  was,  at  any  time,  returned,  although 
after  the  title  of  the  case  a  notation  appears  on  the 
execution  docket  thus : 

'^1891,  July  22;  judgment  for  plaintiff,  $2,600.00; 
attorney's  fees,  $225.00;  costs  and  disbursements, 
$88.89;  this  writ  and  return  $5.00,  1891,  July  22;  exe- 
cution issued  at  instance  of  Parrish  &  Cozad. '  * 

The  complaint  filed  in  this  suit  alleges : 

**That  the  plaintiffs  are  now  and  have  been  ever 
since  1891,  the  owners  in  fee  and  in  the  actual,  open, 
notorious,  exclusive,  hostile  and  peaceable  and  adverse 
possession  of" 

— the  described  land;  and  in  a  separate  paragraph  it 

is  averred : 

**That  the  said  plaintiffs  are  the  owners  in  fee  to 
the  said  premises,  and  that  the  said  defendants  claim 
an  estate  or  interest  therein  adverse  to  the  said  plain- 
tiff.'' 

The  Murrays  filed  an  answer  which,  after  certain 
denials  and  an  admission  that  defendants  claim  an  in- 
terest in  the  property,  alleges  aflSrmatively  that  the 
partners  made  an  assignment  for  the  benefit  of  their 
creditors  and  conveyed  their  property  to   Malcolm 
Moody  as  assignee;  that  Kenneth  McBae  was  elected 
assignee  by  the  creditors,  and  thereafter  Moody  was 
discharged  by  the  court ;  that  in  1899  McBae  was  dis- 
charged and  the  estate  closed ;  that  Moody  did  not,  at 
any  time,  transfer  the  land  to  McRae,  and  the  court 
did  not  make  any  order  directing  Moody  to  transfer 
the  land  to  McBae;  that  neither  Moody  nor  McBae 
sold  or  disposed  of  the  real  estate,  and  that  since  the 
estate  is  now  closed,  whatever  remains  undisposed  of 
miist  be  treated  as  a  surplus;  and  that  since  the  land 
is  a  part  of  the  surplus  and  Moody  as  assignee  holds 
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the  record  title  he  occupies  the  position  of  a  trustee 
who  is  hound  to  reconvey  to  the  Murrays.  The  an- 
swer concluded  with  a  prayer  that  Moody  be  decreed 
to  he  the  holder  of  the  title  to  the  premises  in  trust 
for  the  Murrays;  that  Moody  be  required  to  convey 
to  the  Murrays;  that  title  •in  fee  be  decreed  to  rest 
solely  in  Alexander  Murray,  Adam  Murray  and  Will- 
iam Murray;  that  title  be  quieted  in  the  Murrays  as 
against  Malcolm  Moody,  the  plaintiffs  and  all  other 
persons  whomsoever;  that  plaintiffs  be  decreed  to 
have  no  title  or  interest  in  the  property  and  for  such 
other  and  further  relief  as  to  the  court  shall  seem 
just  and  equitable.  The  reply  of  plaintiff,  after  cer- 
tain denials  and  admissions,  alleged  the  conamence- 
ment  of  the  law  action,  the  attachment  proceedings, 
and  the  rendition  of  the  judgment,  already  mentioned ; 
it  is  further  averred  that  on  or  about  June  22, 1891,  an 
execution  was  issued  on  the  judgment,  and  on  August 
1,  1891,  the  sheriff  sold  the  land  to  plaintiffs  and  gave 
them  a  sheriff's  certificate  of  sale;  that  immediately 
after  such  sale  the  plaintiffs  entered  into  the  actual 
possession  of  the  premises,  and  have  held  the  same 
continuously.  Moody  was  made  a  party  defendant 
aiid  he  filed  an  answer  which  is  substantially  the  same 
as  the  reply  of  plaintiffs.  The  decree  of  the  Circuit 
Court  was  for  the  plaintiffs,  and  the  Murrays  ap- 
pealed. Affibmed.    Beheabino  Denied. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  H.  Brooke  and  Mr.  Ralph  W. 
Swagler. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  J.  E.  Marks  and  Mr.  Errett  Hicks,  with  an  oral 
argument  by  Mr.  J.  E.  Marks. 
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Mb.  Justice   Habbis  delivered  the  opinion  of   the 
court. 

It  will  be  observed  that  the  plaintiffs  in  this  suit 
held  a  promissory  note  signed  by  the  Murrays,  and 
that  this  note  was  reduced  to  the  form  of  a  judgment 
eight  days  before  the  partners  made  an  assignment 
for  the  benefit  of  their  creditors.  The  plaintiffs 
claim  that  an  execution  was  issued  on  the  judgment, 
and  that  thereafter  they  purchased  the  land  at  a 
sheriff  ^s  sale,  received  a  certificate  of  sale,  and  took 
immediate  possession.  They  take  the  position  that 
their  uninterrupted  adverse  possession  has  ripened 
into  an  absolute  title.  They  also  contend  that  long- 
continued  acquiescence  by  the  Murrays  operates  as 
an  equitable  confirmation  of  the  sale,  which  will  of 
itself  debar  the  Murrays  from  asserting  any  inter- 
est in  the  property,  even  though  the  plaintiffs  fail 
to  establish  adverse  possession.  The  Murrays  chal- 
lenge both  contentions  of  the  plaintiffs,  and  after  ar- 
guing that  plaintiffs  received  nothing  at  the  alleged 
sale  on  execution,  the  partners  insist  that  Moody  holds 
the  title  to  the  land  as  a  trustee  for  them,  and  that 
therefore  they  are  entitled  to  prevail. 

1.  Before  proceeding  with  a  discussion  of  the  rights 
of  the  parties  to  the  property  it  will  be  necessary  first 
to  dispose  of  debated  questions  arising  from  the  plead- 
ings.    The  complaint  alleges  that  the  possession  of 
plaintiffs  had  been  peaceable  and  hostile,  and  the 
defendants  argue  that  the  term  **  peaceable  * '  conflicts 
^th  the  word  ''hostile,'*  and  that  such  conflict  in  the 
meaning  of  the  terms  necessarily  implies  that  the  pos- 
session had  not  been  hostile  to  the  owner.     The  term 
** hostile''  is  used  in  the  sense  that  the  plaintiffs  have 
l>een  in  possession  as  owners  as  distinguished  from 
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one  who  holds  in  recognition  of  or  in  subordination 
to  the  true  owner:  2  C.  J.  122.  The  word  ** peace- 
able,'' as  employed  by  the  plaintiffs,  merely  means 
that  their  possession  has  been  undisturbed  and  the 
continuity  unbroken :  2  C.  J.  168.  It  is  therefore  clear 
that  there  is  no  conflict  in  the  significance  of  the  words 
used  in  the  complaint,  and  that  this  extremely  tech- 
nical objection  to  the  pleading  is  without  merit. 

2.  The  Circuit  Court  denied  a  motion  of  the  defend- 
ants  to  strike  out  the  reply,  and  this  ruling  is  assigned 
as  error.     The  argument  of  the  defendants  proceeds 
upon  the  theory  that,  having  alleged  in  the  complaint 
that  title  had  been  consummated  by  adverse  posses- 
sion, the  plaintiffs  could  not,  in  their  reply,  assert  a 
title  derived  in  any  other  manner  or  acquired  from  any 
other  source.     The  reply  does  not,  however,  depart 
from  the  kind  or  quantity  of  title  asserted  in  the  com- 
plaint.    The    complaint    alleges    adverse    possession, 
and  the  reply  fortifies  and  strengthens  the  claims  set 
forth  in  the  primary  pleading  by  alleging  the  facts 
concerning  the  action  at  law,  the  judgment,  the  sale 
on  execution,  and  the  receipt  of  a  certificate  of  sale, 
and  concludes  by  saying  that  inunediately  after  the 
sale  the  plaintiffs  entered  into  actual  possession  and 
have  so  held  the  land  continuously.     The  reply  only 
details  the  transactions  relied  on  in  support  of  the  en- 
try upon  and  holding  of  the  land.     The  complaint  and 
reply  must  be  construed  together,  and  when  so  con- 
sidered one  pleading  does  not  vary  from  the  other: 
Pioneer  Hardware  Co.  v.  Farrin,  55  Or.  590,  593  (107 
Pac.  456) ;  Holmes,  v.  Wolfard,  47  Or.  93,  98  (81  Pac. 
819) ;  Goodwin  v.  Tuttle,  70  Or.  424,  430  (141   Pac 
1120). 

3.  The  pleadings  of  both  parties,  however,  have  ex- 
tended the  scope  of  the  inquiry  beyond  the  single  ques- 
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tion  of  adverse  possession.  The  defendants  cannot 
avail  themselves  of  the  fact  that  the  plaintiffs  were  not 
in  the  actual  possession  of  a  part  of  the  land  at  the 
time  of  the  commencement  of  this  suit  because  the 
Murrays  have,  by  their  answer,  affirmatively  asked  for 
full  and  complete  relief,  and  all  the  parties  have  sub- 
mitted themselves  to  the  jurisdiction  of  the  court: 
Moore  v.  Shofner,  40  Or.  488,  493  (67  Pac.  511) ;  Bradtl 
V.  Sharkey,  58  Or.  153  (113  Pac.  653,  654) ;  Carroll  v. 
McLaren,  60  Or.  233  (118  Pac.  1034). 

4,  5.  In  a  suit  to  quiet  title  it  is  not  necessary  for 
the  complaint  to  divulge  the  chain  of  title,  or  to  reveal 
the  probative  facts,  but  it  is  sufficient  if  it  appears 
from  the  pleadings  that  the  plaintiffs  own  some  sub- 
stantial interest  which  is  named,  and  the  title  may  be 
shown  in  any  manner  authorized  by  law :  Zumwalt  v. 
Madden,  23  Or.  185  (31  Pac.  400) ;  Cooper  v.  Blair,  50 
Or.  394,  397  (92  Pac.  1074) ;  Savage  v.  Savage,  51  Or. 
167,  170  (94  Pac.  182).  The  allegation  of  ownership 
in  fee  was  alone  sufficient  to  enable  proof  of  title  by 
adverse  possession:  Cooper  v.  Blair,  50  Or.  394,  397 
(92  Pac.  1074);  Mitchell  v.  Campbell,  19  Or.  198  (24 
Pac.  455) ;  Neal  v.  Davis,  53  Or.  423,  435  (99  Pac.  69, 
101  Pac.  212) ;  Stephenson  v.  Van  Blokland,  60  Or. 
255  (118  Pac.  1026) ;  Smith  v.  Algona  Lbr.  Co.,  73  Or. 
1  (143  Pac.  921) ;  Hamm  v.  McKenny,  73  Or.  347  (144 
Pac.  435).  The  owner  of  an  equitable  as  well  as  the 
possessor  of  a  legal  title  may  maintain  a  suit  to  de- 
termine all  adverse  claims  affecting  his  interest :  Ladd 
V.  Mills,  44  Or.  224  (75  Pac.  141) ;  Holmes  v.  Wolfard, 
47  Or.  93,  98  (81  Pac.  819) ;  Kollock  v.  Bennett,  53 
Or.  395,  402  (100  Pac.  940,  133  Am.  St.  Rep.  840,  5 
B.C.L.,§17,p.649). 
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Referring  again  to  the  complaint,  it  will  be  noted 
that  the  plaintiffs  assert  that  they  have  been  in  ad- 
Terse  possession  of  the  premises,  and  then  in  a  sepa- 
rate paragraph  they  assert  that  they  are  the  owners 
in  fee  of  the  premises;  and  although  the  reply  only 
explains  the  claim  of  adverse  possession,  and  there- 
fore harmonizes  with  the  first  pleading,  nevertheless, 
in  view  of  the  pleadings  as  written  by  both  parties 
when  considered  in  connection  with  the  relief  asked 
for,  the  reply  would  not  produce  a  variance  even  if 
construed  as  an  assertion  that  an  absolute  title  had 
been  created  by  the  sheriff's  sale  and  the  issuance  of 
a  certificate  of  sale.  The  complaint  does  not  declare 
that  the  only  title  possessed  by  the  plaintiff  is  that  of 
adverse  possession,  but  there  is  the  broad  and  gen- 
eral allegation  of  fee-simple  ownership  set  forth  in 
a  separate  and  distinct  paragraph,  and  the  averment 
of  ownership  as  made  in  the  reply  cannot  be  success- 
fully assailed  by  the  objection  urged  by  defendants. 

6,  7.  There  is  yet  another  phase  of  the  case  requir- 
ing attention.  The  complaint  and  reply  both  allege  a 
legal  title.  The  evidence  fails  to  support  the  claim 
of  adverse  possession;  the  sale  on  execution  did  not 
confer  an  absolute  title  in  fee  simple,  and  at  the  most 
the  proof  supports  an  equitable  title  only.  A  suit  to 
quiet  title  may  sometimes  end  in  complete  failure 
merely  because  a  legal  title  is  alleged  and  an  equitable 
title  is  proved,  for  the  reason  that  proof  of  the  latter 
constitutes  a  variance  from  the  averment  of  the  former 
kind  of  title ;  and  fair  examples  of  the  rule  and  its 
application  are  afforded  by  Hersey  v.  Lambert,  50 
Minn.  373  (52  N.  W.  963) ;  Stewart  v.  Lead  Belt  Land 
Co.,  200  Mo.  281  (98  S.  W.  767) ;  Hehden  v.  Bina,  17 
N.  D.  235  (116  N.  W.  85,  138  Am.  St.  Rep.  700). 
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The  principle  that  an  equitable  estoppel  must  be 
pleaded  to  make  it  available  is  firmly  established  in 
this  jurisdiction,  and  is  generally  recognized  {Nickum 
V.  Burckhardt,  30  Or.  464  (47  Pac.  888,  48  Pac.  474,  60 
Am.  St.  Rep.  822) ;  Union  St.  Ry.  Co.  v.  First  Nat 
Bk.,  42  Or,  606  (72  Pac.  586,  73  Pac.  341),  the  design 
of  the  rule  being  to  prevent  the  assertion  of  the  truth 
even  (Sabin  v.  Phoenix  Stone  Co.,  60  Or.  378  (118 
Pac.  494,  119  Pac.  724).  The  doctrine  requiring  the 
pleading  of  an  estoppel  has  a  qualification,  however, 
which  exists  in  cases  where  an  opportunity  has  not 
been  presented  for  pleading  the  estoppel  relied  on,  and 
if  the  estoppel  is  not  pleaded  because  of  the  absence 
of  opportunity,  the  equities  may  nevertheless  be 
availed  of:  Tieman  v.  Sachs,  52  Or.  560  (98  Pac.  163) ; 
Morback  v.  Yoimg,  58  Or.  135  (113  Pac.  22) ;  West 
Side  Lhr.  Co.  v.  Herald,  64  Or.  210  (128  Pac.  1007, 
Ann.  Gas.  1914D,  876) ;  Gladstone  Lhr.  Co.  v.  Kelly, 
64  Or.  163  (129  Pac.  763).  The  answer  of  the  defend- 
ants challenged  the  title  of  plaintiffs  by  a  general  de- 
nial, and  then  for  the  affirmative  defense  relied  on  a 
recital  of  the  assignment  proceedings  and  the  claim 
that  Moody  held  the  title  to  the  property  in  trust  for 
the  Murrays.  As  a  rule,  a  general  denial  does  not 
afford  to  the  plaintiffs  an  opportunity  to  assert  an 
estoppel  in  a  reply.  The  separate  defense  interposed 
by  the  defendants  constitutes  the  basis  for  the  affirma- 
tive relief  sought  by  the  defendants,  and  the  truth  of 
the  assertion  that  the  assignee  did  not  sell  or  dispose 
of  the  land  did  not  so  affect  or  impinge  upon  the  equi- 
ties connected  with  and  flowing  from  the  sale  of  the 
land  on  execution  as  to  require  the  plaintiffs  to  pro- 
claim those  equities  in  their  reply,  and  therefore,  if 
the  facts  are  such  as  to  constitute  an  equitable  estop- 
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pel,  the  plaintiffs  in  this  suit  are  not  preduded  from 
taking  advantage  of  it;  and,  moreover,  the  conclusion 
arrived  at  is  strengthened  and  supported  by  the  fact 
that  all  the  litigating  parties  have  submitted  them- 
selves to  the  jurisdiction  of  a  court  of  equity,  and  have 
asked  for  full  and  complete  relief,  thereby  opening 
the  door  to  a  full  inquiry :  Hunter  v.  Amish,  164  Iowa, 
397  (145  N.  W.  877).  All  the  parties  to  the  contro- 
versy are  actors,  both  the  plaintiffs  and  defendants 
assert  title,  and  both  ask  for  complete  relief,  and,  such 
being  the  situation,  no  good  purpose  can  be  subserved 
by  denying  to  the  plaintiffs  the  privilege  of  proving 
some  title  and  then  debar  them  from  what  rights  they 
in  fact  have  merely  because  they  have  been  so  bold 
as  to  plead  a  greater  title.  It  must  be  borne  in  mind 
that  all  parties  are  in  a  court  of  equity  seeking  a 
form  of  relief  the  character  of  which  is  the  same  both 
in  quality  and  quantity.  Permission  to  prove  an  equi- 
table title  under  an  allegation  of  a  legal  title  in  a  situ- 
ation analogous  to  the  instant  case  is  aptly  illustrated 
in  Van  Vranken  v.  Granite  County,  35  Mont.  427  (90 
Pac.  164) ;  Oliver  v.  Dougherty,  8  Ariz.  65  (68  Pac* 
553).  See,  also,  Glasmann  v.  O'Donnell,  6  Utah,  446 
(24  Pac.  537). 

8.  The  plaintiffs  have  failed  to  prove  adverse  pos- 
session of  all  the  land  known  as  the  Cupp  ranch  for 
the  period  of  time  necessary  to  confer  an  absolute  own- 
ership ;  and,  although  the  defendants  suggest  that  they 
held  the  property  adversely  during  a  period  of  10 
years  subsequent  to  the  sale  on  execution,  they  have 
likewise  failed  to  sustain  the  intimation.  There  is 
no  official  record  of  the  sale ;  apparently  the  execution 
was  not  returned,  no  order  was  made  confirming  the 
sale,  and  no  deed  was  delivered,  although  a  certificate 
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of  sale  was  given  to  the  plaintiffs  herein;  and  there- 
fore the  legal  title  remained  in  the  judgment  debtors, 
and  the  sale  by  the  sheriff  did  not,  of  itself,  have  the 
effect  of  conveying  a  fee-simple  title  even  if  it  be  as- 
sumed that  such  sale  was  regular  in  all  respects :  Favll 
V.  Cooke,  19  Or.  455  (26  Pac.  662,  20  Am.  St.  Rep. 
836);  Kaston  v.  Storey,  47  Or.  150  (80  Pac.  217,  114 
Am.  St.  Eep.  912). 

9.  Since  the  sale  on  execution  did  not  operate  to 
convey  an  estate  in  fee,  it  remains  to  be  seen  whether 
the  plaintiffs  have  acquired  any  equitable  interest 
which  a  court  of  equity  will  recognize  as  being  equiva- 
lent to  an  absolute  ownership;  and  in  the  considera- 
tion of  this  question  the  attempted  sale  by  the  sheriff 
will  be  treated  as  an  utterly  void  proceeding,  and  not 
simply  as  voidable  or  erroneous.  There  is  ample 
proof  that  the  sheriff  went  through  the  form  of  a  sale 
on  execution  at  some  time  in  the  summer  of  1891; 
Mascall  bid  in  the  property  for  the  plaintiffs  for 
$3,104,  the  full  amount  of  the  judgment,  with  costs, 
and  a  certificate  of  sale  was  issued  to  the  successful 
bidder.  After  keeping  the  certificiate  of  sale  for  some 
time  Mascall  sent  it  to  his  attorneys,  with  directions 
to  do  whatever  was  necessary  to  be  done.  No  steps 
were  taken  to  secure  a  confirmation  of  the  sale  or  the 
execution  of  a  deed;  and  the  certificate  received  by 
the  attorneys  was  lost  or  destroyed.  The  land  was 
not  assessed  to  the  Murrays  after  1891,  but  was  as- 
sessed to  Mascall,  or  a  person  claiming  under  him. 
The  plaintiffs  and  those  claiming  under  them  paid  the 
taxes  each  year,  and  the  defendants  neither  paid  nor 
offered  to  pay  any  taxes  whatever  after  March,  1891. 
Malcolm  Moody,  as  assignee,  on  November  9,  1891, 
filed  a  report  with  the  clerk  of  the  court,  showing  that 
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the  Cupp  and  Z.  Smith  ranches  had  been  sold  to  sat- 
isfy the  judgment  obtained  by  Mascall  and  Jackson, 
and  thereafter  the  report  was  approved.  Kenneth 
McRae  filed  a  report  as  assignee  on  June  3, 1893,  which 
recited  that: 

'*The  assignee  would  respectfully  ask  that  the  court 
confirm  the  sale  of  the  Cupp  and  Zack  Smith  ranches 
in  Malheur  County,  sold  to  W.  E.  Mascall  at  sheriff's 
sale  at  Vale,  August  29,  1891.  The  assignee  has  cor- 
responded with  most  possible  buyers,  but  can  get  no 
offer  that  will  justify  him  in  redeeming  said  lands.'' 

In  his  final  supplemental  report  and  petition  for 
discharge  as  assignee  McBae  stated  that: 

**The  Zack  Smith  ranch  and  the  Cupp  ranches  situ- 
ated in  Malheur  County  and  valued  in  said  inventory  at 
$4,000  was  sold  on  execution  to  satisfy  the  Mascall  and 
Jackson  judgment." 

In  1904,  Oscar  Hill  made  a  contract  with  Mascall 
for  the  purchase  of  the  Cupp  ranch  and  entered  upon 
and  took  actual  possession  of  the  greater  part  of  the 
premises ;  at  the  time  Hill  moved  on  the  land  the  fences 
were  down,  and  the  land  was  practically  open  range; 
Hill  built  fences  and  inclosed  about  125  acres;  the 
Murrays  knew  that  he  had  moved  on  the  Cupp  ranch, 
and  did  not  notify  him  to  leave.  The  plaintiffs  thought 
they  owned  the  land,  and  claimed  ownership.  The 
partners  knew  that  the  plaintiffs  obtained  a  judgment ; 
that  the  land  had  been  attached;  that  Mascall  claimed 
the  land  ''a  long,  long  time  ago";  and  that  Mascall 
had  sold  a  part  of  the  property  a  ''long  time  ago.*' 
Adam  Murray  testified  that  five  or  six  or  seven  or 
eight  years  prior  to  1912  he  consulted  an  attorney  with 
reference  to  taking  steps  to  clear  up  any  clouds  on  the 
title  of  the  lands  mentioned  herein,  and  was  advised 
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to  wait  until  10  years  had  elapsed  after  the  closing 
of  the  assignment  proceedings.  This  suit  was  com- 
menced by  the  plaintiffs  on  April  2, 1909,  and  not  until 
after  that  time  did  the  Murrays  make  an  avowal  of 
any  right  to  the^  land ;  they  waited  18  years  before 
openly  claiming  any  title  to  the  litigated  premises; 
they  not  only  remained  silent,  but  designedly  waited 
for  the  express  purpose  of  taking  advantage  of  the 
statute  of  limitations  as  a  bar  against  any  unpaid  in- 
debtedness whenever  the  necessary  time  had  run,  with 
the  expectation  of  paying  their  debts  with  time  only 
and  of  recovering  the  land  freed  from  the  claims  of 
others.  Although  the  sale  on  execution  may  be  re- 
garded as  an  utterly  void  proceeding,  which  is  with- 
out vitality  when  considered  alone,  nevertheless  a 
court  of  equity,  under  the  circumstances  narrated 
herein,  will  deem  the  conduct,  silence  and  acquiescence 
of  the  debtors  as  an  equitable  confirmation  which  oper- 
ates to  make  a  good  sale  out  of  a  transaction  which, 
standing  by  itself,  was  in  contemplation  of  law  no  sale 
at  all;  and  this  equitable  principle  as  defined  and  ap- 
plied here  is  fortified  by  an  impregnable  bulwark  of 
authority:  Fallon  v.  Worthington,  13  Colo.  569  (22 
Pac.  960,  16  Am.  St.  Rep.  231,  6  L.  E.  A.  708) ;  Mc- 
Ginnis  v.  Caldwell,  71  W.  Va.  375  (76  S.  E.  834,  43 
L.  E.  A.  (N.  S.)  630) ;  Tipton  v.  Powell,  2  Cold.  (Tenn.) 
22;  Smith  v.  Wert,  64  Ala.  34;  Gowan  v.  Jones,  10 
Smedes  &  M.  164 ;  Smith  v.  Warden,  19  Pa.  424 ;  Maple 
V.  Kussart,  53  Pa.  348  (91  Am.  Dec.  214) ;  McConnell  v. 
People,  71  111.  481;  Spragg  v.  Shriver,  25  Pa.  282  (64 
Am.  Dee.  698) ;  Taoley  v.  Gridley,  3  Smedes  &  M.  493 
(41  Am.  Dec.  628);  Redus  v.  Hayden,  43  Miss.  614; 
Shivers  v.  Simmons,  54  Miss.  520  (28  Am.  Eep.  372; 
5  R.  C.  L.,  §  43,  p.  671) ;  Freeman,  Void  Jud.  Sales, 
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§  50;  Borer,  Jud.  Sales,  §  13.  The  defendants  have 
not  offered  to  reimburse  the  plaintiffs  for  the  taxes 
paid,  and  have  not  in  any  way  offered  to  do  equity: 
32  Cyc.  1355. 

On  the  record  as  made  by  the  parties,  the  defend- 
ants cannot  successfully  assert  any  claim  to  the  land» 
and  the  decree  of  the  Circuit  Court  is  affirmed. 

Apfibmbd.    Beheabinq  Denied. 


Denied  July  8,  1915. 

On  PBTrrioN  fob  Beheabino. 

(149  Pac.  521.) 

Mr.  William  H.  Brooke  and  Mr.  Ralph  TF.  Swagler, 
for  the  petition. 

Mr.  J.  E.  Marks  and  Mr.  Errett  Hicks,  contra. 

In  Banc.  Mb.  Justice  Benson  delivered  the  opinion 
of  the  court. 

Counsel  for  appellants  in  their  petition  for  a  re- 
hearing have  presented  a  very  interesting  and  able 
argument  in  behalf  of  their  contention,  but  after  a 
careful  review  of  the  matter  we  see  no  reason  for 
changing  our  views  as  expressed  in  the  opinion  of  the 
court.    The  petition  is  therefore  denied. 

Beheabino  Dbnisd. 
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Argued  May  6,  affirmed  June  8,  rehearing  denied  July  G,  1915. 

GILKEY  V.  MURRAY. 

(149  Pac.  521.) 

From  Malheur:  Dalton  Biggs,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Habbis. 

This  is  a  suit  by  Allen  Gilkey  and  Angie  Gilkey, 
substituted  as  plaintiffs  for  James  M.  Sweitzer  and 
Etta  Sweitzer,  against  Alexander  Murray,  Jennie 
Murray,  Adam  Murray,  William  Murray  and  Mal- 
colm Moody  to  quiet  title  to  land  known  as  the  Zack 
Smith  ranch,  described  as  follows : 

The  southwest  quarter  of  the  southeast  quarter  of 
section  15,  and  the  north  half  of  the  northeast  quarter 
and  the  southwest  quarter  of  the  northeast  quarter  of 
.section  22  in  township  19  south,  range  37  east,  Wil- 
lamette Meridian,  in  Malheur  County. 

Except  as  to  the  description  of  the  land  the  plead- 
ings tell  the  same  stories  that  are  narrated  in  Mascall 
V.  Murray,  and  the  facts  are  identical  with  the  last- 
mentioned  case,  except  that  in  the  instant  controversy 
actual  possession  by  the  Gilkeys  and  their  predeces- 
sors is  more  pronounced  and  extends  over  a  longer 
period  of  time.  The  Zack  Smith  ranch  was  attached 
in  the  same  action  at  law,  was  included  in  the  same 
sale  on  execution,  and  was  covered  by  the  same  cer- 
tificate of  sale.  The  only  difference  between  the  two 
cases  is  found  in  the  circumstances  of  the  possession 
and  use  of  the  land  after  1891.  The  Circuit  Court 
decreed  that  Allen  Gilkey  and  Angie  Gilkey  were  the 
owners  of  the  land,  and  the  Murrays  appealed. 

Affibmed.    Rbheabinq  Denied. 
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For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  H.  Brooke  and  Mr.  Ralph  W. 
Sivagler. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  J.  E.  Marks  and  Mr.  Errett  Hicks,  with  an  oral 
argument  by  Mr.  Marks. 

Mb.  Justiob  Habbis  delivered  the  opinion  of  the 
court. 

Mascall  and  Jackson  rented  the  Zack  Smith  ranch 
to  A.  J.  Whisman  in  1894.  When  Whisman  took  pos- 
session of  the  land  the  fences  were  down ;  he  repaired 
the  fences,  and  after  living  there  about  three  years 
he  sold  his  interest  to  Joe  Juaquin,  who  lived  on  an 
adjoining  ranch.  Juaquin  took  the  crops  and  used 
the  premises  about  one  year.  W.  B.  Mascall  and 
Annie  Jackson,  on  September  1,  1899,  deeded  the  Zack 
Smith  ranch  to  Henry  A.  Smith,  who  on  July  9,  1906, 
conveyed  it  to  James  M.  Sweitzer,  who  in  turn  trans- 
ferred the  property  to  Allen  Qilkey  and  his  wife, 
Angle  Gilkey,  by  a  deed  dated  May  12,  1909.  In  the 
order  already  mentioned  each  grantee  lived  on  the 
premises  until  making  a  conveyance  to  his  successor, 
and  the  Gilkeys  were  still  in  possession  at  the  time 
of  the  trial.  The  Murrays  did  not,  at  any  time  after 
1891,  have  the  actual  possession  of  any  part  of  the 
Smith  ranch,  although  in  the  winter  of  1901,  referred 
to  as  the  ''hard  winter,'*  the  Murrays  bought  and 
hauled  some  hay  from  the  Thompson  ranch  and  fed 
it  on  the  Zack  Smith  ranch  to  some  sheep,  which  they 
kept  there  about  two  months,  probably  with  the  con- 
sent and  permission  of  Henry  A.  Smith,  who  was  liv- 
ing on  the  place  at  the  time.    The  Murrays  knew  that 
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the  Qilkeys  and  their  predecessors  claimed  to  own 
the  land,  and  the  defendants  did  not  assert  any  claim 
to  the  premises  until  the  commencement  of  this  suit. 
While  the  continuity  of  the  possession  was  debated, 
it  being  claimed  that  there  was  a  break  between  the 
departure  of  Whisman  and  the  coming  of  Henry  A. 
Smith,  still  the  evidence  inclines  much  more  strongly 
toward  the  conclusion  that  the  possession  was  unin- 
terrupted; but  even  if  there  was  an  absence  of  con- 
tinuity, the  principles  announced  and  applied  to  the 
cognate  case  of  Mascatt  v.  Murray,  ante,  p.  637  (149 
Pac  517),  govern  and  control  the  decision  of  the  in- 
stant controversy,  with  the  result  that  the  decree  of 
the  Circuit  Court  is  affirmed. 

Apfibmbd.    Beheabino  Denied. 
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ABATEMENT  AND  BEVIVALb 

See  Justices  of  the  Peace,  1. 

ABSTBAOT. 
Time  for  Filing  an  AppeaL 

See  Appeal  and  Error,  35. 

AOCOMFLI0E8. 

See  Criminal  Law,  1. 

A000X7NT. 

Account — ^Evidence — Oo«t  of  Building. 

1.  In  an  action  for  an  accounting  under  an  agreement  to  divide 
the  cost  of  a  building  erected  on  premises  leased  by  the  parties  to  the 
contract,  opinion  evidence  introduced  with  consent  of  the  parties — 
defendant's  evidence  being  discarded  because  he  had  fraudulently 
raised  receipts  for  money  paid  to  inflate  the  cost  of  the  building 
— considered,  and  the  cost  of  the  building  determined.  (Toomej  y. 
Casey,  298.) 

AOOOUNTINO. 

See  Mortgages,  3. 

AOTIOK. 

Actioft— 4?t08S-bill  in  Action  at  X«aw— Determining  An  XMrnaa. 

1.  Where  the  cross-bill,  in  an  action  at  law,  states  a  good  cause 
of  suit  for  equitable  relief,  and  the  parties  stipulate  to  submit 
to  equity  jurisdiction  of  the  court  to  try  their  cause,  the  court 
properly  proceeds  to  a  determination  of  all  the  matters  at  issue, 
though  the  evidence  does  not  support  the  cross-bill.  (Cody  Lumber 
Co.  V.  Coach,  106.) 

Action-— Forms  of  Action — Statutory  Proylslonfl. 

2.  Though  under  Section  1,  L.  O.  L.,  providing  that  the  distinction 
theretofore  existing  between  forms  of  actions  at  law  is  abolished,  and 
that  there  shall  be  but  one  form  of  action  at  law  for  the  enforcement 
of  private  rights  or  the  redress  of  private  wrongs,  forms  of  action 
have  been  abrogated,  the  substance  of  the  common-law  actions  re- 
mains.    (Watkins  v.  Record  Photo.  Abstract  Co.,  421.) 

See  Appeal  and  Error,  22, 

See  Brokers  1,  4 

See  Evidence,  6. 

See  Master  and  Servant,  2,  11-14. 

See  Municipal  Corporations,  9^ 

See  Negligence,  1,  4. 

See  Quieting  Title,  3. 

Actions  Against  Officers. 

See  Corporations,  5. 

(659) 


0 

660  Indkx. 


ADVERSE  POSSESSION. 

AdYeiM  Possession— 'K7olor  of  Tltlo^— Wliat  OonstitiiteB. 

1.  Where  a  town  site,  as  granted  \sj  the  federal  government,  was 
larger  than  the  town  plat,  so  that  there  was  a  discrepancy  between 
the  description  in  deeds  locating  land  with  respect  to  the  town  site 
and  those  with  respect  to  the  plat,  a  deed  conveying  property  with 
reference  to  the  town  site  is  color  of  title  to  land  held  by  plaintiff 
in  the  platted  portion.     (School  District  No.  5  v.  Neder,  552.) 

Adyersa  Possession— AdYsne  Title — Sufficiency. 

2.  An  actual  adverse  holding  of  land  for  25  years  ripens  into  title. 
(School  District  No.  5  v.  Neder,  552.) 

Adverse  Possession— Pleading — '"Hostile** — "Peaceable." 

3.  Where  the  complaint,  in  suit  to  quiet  title  secured  by  adverse 
possession,  alleged  that  such  possession  had  been  "peaceable"  and 
"hostile,"  there  was  no  such  conflict  in  the  meaning  of  the  terms  a» 
Implied  that  the  possession  had  not  been  hostile  to  the  owner,  since 
"hostile"  meant  that  the  plaintiffs  had  been  in  possession  as  owners 
as  distinguished  from  one  holding  in  recognition  of  or  in  subordina- 
tion to  the  true  owner,  while  ''peaceable"  meant  that  their  possession 
had  been  undisturbed  and  its  Continuity  unbroken.  (Maseall  v.  Mur- 
ray, 637.) 

Adyerse  Possession — Pleading — Issues. 

4.  In  a  suit  to  quiet  title,  an  allegation  of  ownership  in  fee  was 
sufficient  to  admit  proof  of  title  by  adverse  possession,  since  in  such 
a  suit  it  is  not  necessary  for  the  complaint  to  divulge  the  chain  of 
title  or  reveal  probative  facts;  it  being  sufficient  if  the  pleadings  al- 
lege and  name  a  substantial  interest  in  the  plaintiffs.  (Maseall  v.. 
Murray,  637.) 

AUMOKY. 

See  Divorce,  2. 

AMEMDlCEMTSb 
See  Indictment,  1. 

APPEAL  AND  EBBOS, 


Appeal  and  Error — ^Becord — Objections. 

1.  Respondent's  remedy,  when  the  appellant's  abstract  misquote* 
the  bill  of  exceptions  and  contains  argumentative  matter  proper  only 
for  a  brief,  is  to  serve  on  the  clerk  of  the  Supreme  Court  and  on 
appellant's  counsel  an  additional  abstract,  as  prescribed  by  Supreme 
Court  Rule  7  (-56  Or.  616,  117  Pac.  x),  and  not  by  motion  to  strike  the^ 
abstract  from  the  files.     (Francis  v.  Bohart,  1.) 

Appeal  and  Error— Presumptions  in  Support  of  Jndgment. 

2.  On  an  appeal  from  an  order  allowing  disputed  items  of  costs 
where  there  was  nothing  to  show  the  incorrectness  of  certain  itemSy. 
they  would  be  allowed  to  stand,  as  error  would  not  be  presumed. 
(Cunningham  v.  Friendly,  16) 

Appeal  and  Error— Findings  of  Court— Effect  in  Equitable  Actions. 

3.  Where  the  evidence  in  an  action  to  cancel  a  note  and  mortgage 
was  in  conflict,  the  findings  of  the  trial  judge  were  entitled  to  great. 
weight     (Nye  v.  Lincoln  County  Bank,  38.) 
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Appeal  and  Error— Qnestloiis  BeTlewable— Bill  of  Bxcepttona. 

4.  Section  171,  L.  O.  L.,  as  amended  in  1913  (Laws  1913,  p.  651), 
providing  for  the  certification  of  the  entire  testimony  as  a  bill  of 
exceptions,  applies  only  to  cases  involving  consideration  of  motions 
for  nonsuit  or  directed  verdict,  and  any  other  question  of  fact  in  an 
action  at  law  will  not  be  considered  without  a  bill  of  exceptions. 
(Smith  V.  Walters,  76.) 

Appeal  and  Error — Finding-^MiclusiyeneBB. 

5.  A  finding  sustained  by  evidence  is  controlling  on  appeal.  (State 
on  Inf.  V.  Johnson,  85.) 

Appeal  and  Error — Qronnds  of  Bevlew — Presentation  In  Lower  Court. 

6.  In  an  equity  suit,  where  defendants  made  no  showing  that 
they  were  misled  by  the  statement  of  facts  in  the  reply,  the  fact 
that  the  reply  was  a  departure  from  the  complaint  is  no  ground 
for  reversal.     (Wiley  v.  Whitney,  92.) 

Appeal  and  Error— Equitable  Belief— Preenmptiont. 

7.  The  court,  in  a  suit  against  a  city  to  remove  a  cloud  from 
title  and  to  enjoin  enforcement  of  a  judgment  condemning  land  of 
plaintiff,  must,  in  the  absence  of  a  bill  of  exceptions  in  the  con- 
demnation action,  assume  that  testimony  was  received  on  the  issues 
of  necessity  for  taking,  and  inability  of  the  parties  to  agree  on 
compensation,  constituting  conditions  precedent  to  maintenance  of 
eminent  domain  proceedings.     (Skelton  v.  Newberg,  126.) 

Appeal  and  Error— Judgments  Appealable— Default  Judgment. 

8.  While  an  appeal  will  lie  from  a  void  decree  when  taken  by 
default,  it  will  not  lie  from  one  which  is  merely  voidable  or  erroneous. 
(Oregon  Lumber  &  Fuel  Co.  v.  Hall,  138.) 

Appeal  and  Error — Appealable  Orders — Oyerruling  Demurrer. 

9.  In  a  suit  to  restrain  a  town  from  constructing  a  waterworks 
system,  in  which  the  complaint  alleged  that  the  town  had  not  com- 
plied with  the  requirements  of  the  charter  that  it  should  first  at- 
tempt to  acquire  the  existing  private  systems  by  arbitration,  and 
the  answer  alleged  that  the  town  had  complied  with  such  require- 
ments, an  order  overruling  a  demurrer  to  the  answer  left  the  issue 
of  fact  undisposed  of,  and  was  not  final,  and  not  appealable  under 
Section  548,  L.  O.  L.,  providing  that  orders  which  affect  a  substantial 
right,  and,  in  effect,  determine  the  action,  shall  be,  for  the  purpose 
of  review,  deemed  judgments  or  decree.  (Birkemeier  v.  Milwaukie, 
143.) 

Appeal  and  Error — ^Dismissal  of  Appeal — ^Dissolution  of  Injunction. 

10.  Where  complainant  appealed  from  an  order  overruling  a  de- 
murrer to  the  answer  and  dissolving  a  temporary  injunction,  and  the 
only  relief  asked  was  an  injunction  to  restrain  a  town  from  con- 
structing a  waterworks  system  in  alleged  violation  of  its  charter 
provisions,  so  that,  if  the  temporary  injunction  was  dissolved,  the 
suit  would  be  practically  terminated,  the  appeal  from  the  order 
would  not  be  dismissed  on  defendant's  motion  before  the  final  hearing. 
(Birkemeier  v.  Milwaukie,  143.) 
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Appeal  and  Error— Proceedlngi — J^dL  of  Jurifldlctlon— DlndfluL 

11.  Wliere  lack  of  jurisdiction  of  an  appeal  is  disclosed  by  the  ap- 
pellant's failure  to  give  a  proper  notice  of  the  appeal  within  the  time 
limited  to  file  a  proper  undertaking  or  to  send  up  a  tranaeript,  the 
appeal  must  be  dismissed.     (Proctor  y.  Jeffery,  IM.) 

Appeal  and  Error— Proceedlnga — Awrignineiit  of  Error— FaUme  to  In- 
clude— Effect. 

12.  Where  an  abstract  on  appeal  failed  to  contain  assignment  of 
errors,  such  assignment  not  being  essential  to  transfer  of  the  cause, 
its  omission  was  not  ground  for  dismissal,  and  appellant  would  be 
permitted  to  include  it  by  amendment.     (Proctor  y.  Jeffery,  151.) 

Appeal  and  Error — Scope  of  BeTlew— PleadlngB. 

13.  Where  an  appeal  is  taken  by  defendants,  they  may  contest  the 
sufficiency  of  the  complaint  for  want  of  facts  without  filing  a  bill  of 
exceptions.     (Proctor  v.  Jeffery,  151.) 

Appeal  and  Error— Proceedings  to  Transfer  Oanse — Time  for  Pro- 
ceedings. 

14.  In  a  receivership  proceeding,  an  appeal  taken  June  4th,  from  a 
decree  entered  on  April  6th.  in  favor  of  petitioning  holders  of  re- 
ceiver's certificates,  authorizing  the  receiver  to  apply  to  the  United 
States  District  Court,  in  which  bankruptcy  proceedings  were  pend- 
ing, for  leave  to  sell  property,  was  in  time,  under  Laws  of  1913, 
pages  617,  618,  authorizing  an  appeal  within  60  days  from  the  entry 
of  the  judgment,  decree,  or  order  appealed.  (Stacy  y.  McNieholas, 
167.) 

Appeal  and  Error — ^Decisions  BeTiewable — ^Default  Decree. 

15.  In  a  suit  for  the  appointment  of  a  receiver,  a  decree  upon  the 
petition  of  holders  of  receiver's  certificates,  which  petition  was  eon- 
tested  by  the  trustee  and  bankruptcy  of  the  former  owner,  is  not  a 
decree  by  default  for  the  purposes  of  review.  (Stacy  v.  McNieholas, 
167.) 

Appeal  and  Error— Motion  to  Dismiss— Review— Scope  and  Extent. 

16.  Under  Section  55S,  L.  O.  L.,  providing  that  the  appellate  court 
may  review  any  intermediate  order  involving  the  merits  or  necessarily 
affecting  the  judgment  or  decree  appealed  from,  the  question  whether 
orders,  made  more  than  60  days  prior  to  the  notice  of  appeal  from  the 
decree,  to  which  error  is  assigned,  can  be  considered  will  not  be  deter- 
mined on  a  motion  to  dismiss  the  appeal.     (Stacy  v.  McNieholas,  167.) 

Appeal  and  Error — Harmless  Error — ^Erroneous  Rulings  on  Pleadings. 

17.  Where  the  relation  between  plaintiff,  suing  for  a  personal  in- 
jury, and  defendant,  was  that  of  passenger  and  carrier,  the  striking 
out  of  defendant's  plea  of  the  Workmen's  Compensation  Act  waa  not 
prejudicial.     (Susznik  v.  Alger  Logging  Co.,  189.) 

Appeal  and  Error — ^Harmless  Error — ^Erroneous  Admission   oi  Svi- 
dence. 

18.  Where  witnesses  competent  to  testify  testified  that  a  street-^ar 
was  running  at  from  15  to  18  miles  an  hour,  error  in  permitting  yvit- 
n esses  to  testify  that  the  car  was  traveling  faster  than  the  ordinary 
rate  was  not  prejudicial.     (Macchi  v.  Portland  Ey.,  L.  &  P.  Co.,  215.) 
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Airpeal  and  Errox^— HamilMB  Error— Erroneona  AdrntiMrion  of  ETldonce. 

19.  Where,  in  an  action  for  injuries  in  a  collision  with  a  street-car, 
the  court  charged  that,  at  the  time  of  the  accident,  an  ordinance  fixed 
the  maximum  speed  of  cars  at  25  miles  per  hour,  and  that  it  was  not 
unlawful  to  run  cars  within  25  miles  per  hour,  error  in  admitting 
a  repealed  ordinance,  limiting  the  speed  to  12  miles  per  hour,  was  not 
prejudicial.     (Macchi  v.  Portland  By.,  L.  ft  P.  Co.,  215.) 

Appeal  and  Error— Bacord— Filing  TnuBcrlpt. 

20.  Under  Section  554,  L.  0.  L.,  as  amended  by  Laws  of  1913, 
page  618,  providing  that  if  a  cause  is  one  on  appeal  to  the  Supreme 
Court  which  the  law  requires  to  be  submitted  at  Pendleton,  the 
iranscript  and  abstract  shall  be  filed  with  the  deputy  clerk  of  the 
court  at  Pendleton,  and  Sections  896-898,  L.  O.  L.,  providing  that 
the  clerk  of  the  Supreme  Court  shall,  with  the  consent  of  the  court, 
appoint  a  deputy  at  Salem  and  one  at  Pendleton,  and  that  the  clerk 
shall  attend  each  session  at  Pendleton  unless  excused  by  the  court, 
the  filing  of  the  transcript  with  the  clerk  instead  of  the  deputy  clerk 
at  Pendleton  in  a  cause  to  be  heard  at  Pendleton,  is  sufficient  to 
give  the  Supreme  Court  jurisdiction.  (Central  Oregon  Irr.  Co.  v. 
Whited,  255.) 

Appeal  and  Error— Findings— Oonclniivenass. 

21.  A  finding  on  conflicting  testimony  of  witnesses  appearing  be- 
fore and  personally  known  to  the  court  will  not  be  disturbed  on  ap- 
peal.    (Weber  v.  Richardson,  286.) 

Appeal  and  Error — ^Review — ^Action  in  Lower  Oonrt. 

22.  Where,  in  an  action  for  an  accounting  under  an  agreement  to 
divide  the  cost  of  erecting  a  building,  an  architect  was  by  consent 
appointed  to  determine  the  actual  cost  of  erection,  and  defendant's 
motion  for  an  order  to  allow  the  introduction  of  evidence,  if  appraise- 
ment was  unsatisfactory,  was  denied,  the  court  on  appeal  cannot  re- 
view the  denial  of  the  motion;  defendant  not  appearing  at  the  hear- 
ing at  which  the  witness  gave  his  testimony,  and  no  offer  being 
made  to  introduce  other  evidence,  though  the  court  had  no  power 
to  make  the  testimony  of  the  architect  final.     (Toomey  v.  Casey,  298.) 

Appeal  and  Error — ^Presentation  of  Qronnds  of  Beview  in  Oonrt  Below 
— ^Necessity. 

23.  Improper  argument  of  counsel  cannot  be  reviewed  where  there 
was  no  exception  below  to  the  ruling  of  the  court  thereon.  (Madden 
T.  Condon  Nat.  Bank,  363.) 

Appeal  and  Error — ^Eeiview— Erroneoiu  Beaaonlng. 

24.  An  appellate  court  will  affirm  a  correct  decision  of  the  trial 
court,  though  based  on  erroneous  reasoning.     (Bohart  v.  Parker,  371.) 

Appeal  and  Error — Error  Affecting  Party  not  Entitled  to  Succeed. 

25.  Where  plaintiff  in  replevin  cannot  recover  because  showing  no 
right  of  immediate  possession,  he  cannot  complain  of  the  action  of 
the  trial  court  in  ordering  a  return  of  the  property  to  one  who  had 
DO  right  thereto.     (Bohart  v.  Parker,  371.) 

Appeal  and  Error — ^Bervlew— Equity  Oases. 

26.  An  equity  suit  is  triable  de  novo  on  appeal;  and  hence  the  dis- 
qualification of  the  trial  judge  will  not  prevent  the  appellate  court 
from  reviewing  the  case.     (Henderson  v.  Tillamook  Hotel  Co.,  379.) 
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Appeal  tod  Error--Boeoid-— Aiitli«iitic«tioii^--8iifllci0iiGy. 

27.  A  transeript  purporting  to  be  a  rehearsal  of  the  proceedings  at 
trial,  certified  only  by  the  official  reporter  and  not  even  in  the  form 
for  a  bill  of  exceptions,  cannot  be  considered  on  appeaL  (Hobsoa  t. 
O'Connor,  394.) 

Appeal  and  Error — ^Traaacrlpt — Jurisdiction. 

28.  An  appellant  was  not  entitled  to  file  a  transcript  or  abstract 
until  the  expiration  of  the  time  to  except  to  the  sureties  on  the 
undertaking,  so  that  the  filing  of  the  transcript  before  the  expira> 
tion  of  such  time  was  premature,  and  gave  the  Supreme  Court  no 
jurisdiction.     (Graf  v.  Pearcy,  488.) 

Appeal  and  Error—- Undertaking — Snbstltation. 

29.  Under  Section  208,  L.  O.  L.,  allowing  defendant  ten  davs 
to  give  the  plaintiff  notice  of  the  justification  of  bail,  and  that  in 
case  other  bail  is  given  there  shall  be  a  new  undertaking  in  the 
form  and  to  the  effect  prescribed  in  Section  262,  if  the  first  under- 
taking is  insufiScient,  the  appellant  must  first  get  leave  of  court  to 
file  a  new  undertaking.     (Graf  v.  Pearcy,  488.) 

Appeal  and  Error— Time  for  Appeal — Statatory  Provlslona. 

30.  Where  a  judgment  was  rendered  on  January  10,  1913,  and  the 
time  for  taking  the  appeal  under  the  law  then  in  force  would  ex- 
pire on  June  10th  of  that  year,  the  time  was  extended  by  Session 
Laws  of  1913,  page  617,  which  went  into  effect  June  3d,  and  which 
provided  that,  where  the  right  to  appeal  existed  at  the  time  the  act 
went  into  effect,  the  time  should  be  extended  for  60  days  thereafter. 
(Walling  V.  La  Follette,  497.) 

Appeal    and    Error— Afflzmance    Without    Prejudice— OonBtltntlonal 
ProvlalonB. 

31.  Notwithstanding  error  in  not  predicating  the  case  upon  the 
Employers'  Liability  Act,  and  in  view  of  Article  VII,  Seetion  3, 
of  the  Constitution,  providing  that,  if  the  judgment  appealed  from 
was  such  as  should  have  been  rendered,  it  shall  be  affirmed  notwith- 
standing any  error,  committed  during  the  trial,  the  judgment  of  the 
Circuit  Court  finding  that  a  servant's  release  of  damages  for  the 
injury  was  not  procured  by  fraud  will  be  affirmed  without  prejudice 
to  his  right  to  sue  to  cancel  the  release.  (Neilsen  v.  Portland  Gas  Jb 
Coke  Co.,  505.) 

Appeal  and  Error — ^Harmless  Error — Inatructiona. 

32.  In  an  action  for  assault,  where  the  testimony  and  instnietiosis 
showed  that  the  jury  dearly  understood  which  of  two  assaults  was 
relied  upon  for  recovery,  the  refusal  to  instruct  that  a  second  as- 
sault could  not  be  so  relied  upon  was  not  prejudicial  error.  (Hoosnua 
V.  Peterson,  556.) 

Appeal  and  Error— Review— Amount  of  Damages — ^Bemittltiir. 

33.  A  judgment  for  damages  for  assault  and  battery  will  not  be 
reversed  for  an  erroneous  submission  of  expenses  for  medical  treat- 
ment, where  the  amounts  claimed  were  definite  and  could  easily  be 
eliminated  from  the  recovery.     (Housman  v.  Peterson,  556.) 
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AppMl  and  Error — Becord— Time  for  FUSng— Evidence. 

34.  Under  Laws  of  1913,  page  619,  proyiding  that  the  trial  court 
or  the  judge  thereof,  or  the  Supreme  Court  or  a  justice  thereof,  may 
enlarge  the  time  for  filing  the  abstract,  but  that  the  order  shall  be 
made  within  the  time  allowed  to  file  the  transcript,  an  order  extend- 
ing the  time  for  filing  the  transcript  may  be  entered  before  the  under- 
taking on  appeal  has  been  filed.     (Vincent  ▼.  First  Nat.  Bank,  579.) 

Appoal  and  Errox^— Becord — Transcript — SniBciency. 

35.  Under  Laws  of  1913,  page  656,  providing  that  when  an  appeal 
is  perfected  the  original  proceedings  and  original  bill  of  exceptions 
shall  be  sent  to  the  clerk  of  the  Supreme  Court,  a  transcript,  includ- 
ing the  original  bill  of  exceptions  but  omitting  certain  motions,  sum- 
mons and  other  papers,  is  sufficient;  the  respondent  being  entitled 
to  have  the  remaining  papers  brought  up  if  desired.  (Vincent  v.  First 
Nat.  Bank,  579.) 

Appeal  and  Error— Presenting  Questions  in  Lower  Oonrt— Necessity 
of  Exceptions. 

36.  Where  the  bill  of  exceptions  does  not  show  that  any  exception 
was  taken  to  any  ruling  at  the  trial  or  to  the  findings,  the  Supreme 
Court  cannot  consider  the  correctness  of  the  ruling  or  the  sufficiency 
of  the  evidence  to  sustain  the  finding.     (Cassity  y.  Wilson,  595.) 

See  Costs,  3-8. 

See  Criminal  Law,  4. 

APPLIANOBa 

See  Master  and  Servant,  14. 

APPOINTMENT. 

See  Bankruptcy,  1. 

See  Corporations,  1-4,  7,  S. 

See  Receivers,  6,  8. 

ARSON. 
Arson — Offenses— Essentials. 

1.  Under  Section  1932,  L.  O.  L.,  declaring  that  if  any  person  shall 
willfully  and  maliciously  burn,  in  the  night-time,  any  barn  of  another, 
he  shall  be  guilty  of  arson,  the  indictment  must  allege  the  owner  of 
the  barn  as  part  of  the  description  of  the  offense.  (State  y.  Moyer, 
396.) 

A88AUI.T  AND  BATTEBY.    * 

Assault  and  Battery — ^Trial — Instmctions. 

1.  In  an  action  for  assault,  where  the  court  instructed  that  re- 
covery for  expenses  incurred  for  medical  services  is  known  as  com< 
pensatory  damages,  that,  if  the  jury  should  find  any  sum  expended 
by  plaintiff  for  such  attendance,  he  should  be  allowed  the  amount, 
and  that  there  was  no  testimony,  however,  as  to  the  amount  of 
doctor's  bills,  and  also  charged  that  if  a  person  wantonly  assaults 
another  without  provocation  the  jury  may  allow  punitive  damages, 
and  that  if  such  is  the  case  it  is  within  the  jury's  discretion,  int 
addition  to  compensatory  damages  for  nursing  and  medical  attend- 
ance, to  allow  damages  by  way  of  punishing  defendant,  a  refusal 
to  instruct  that  plaintiff  could  not  recover  for  medical  seryiees  be- 
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cause  no  evidence  was  offered  as  to  the  value  thereof  was  erroneoiu» 
since  the  reiteration  by  the  court  of  the  statement  that  the  jury 
might  find  in  plaintiff's  favor  for  medical  service  was  likely  to 
mislead  the  jury.     (Housman  v.  Peterson,  556.) 

Awanlt  aii4  Battery— Proyocatton—Beductioii  of  Oompensatmy  Dam- 

2.  Provocation  given  the  defendant  by  plaintiff  leading  to  an  as- 
sault and  battery  can  mitigate  only  punitive  damages,  not  those  com- 
pensatory in  their  nature.     (Housman  v.  Peterson,  ^6.) 

ASSESSMENT. 
See  Municipal  Corporations,  11-14. 

InTaUdlty  of  BeasMasmeitt  for  Street  ImpKOT0iiien& 
See  Municipal  Corporations,  13,  14. 

ASSESSMENT  WOBX. 

See  Mines  and  Minerals,  1,  6. 

ASSIGNMENT. 
Of  Bigbt  of  Bo-entry. 

See  Estoppel,  1,  8. 

ASSUMED  NAMSa 

See  Justices  of  the  Peace,  1. 
See  Names,  1. 
See  Parties,  1. 

ASSXTMPTION  OF  FAOTa 

See  Trial,  8. 

ASSUMPTION  OP  BISK. 
See  Master  and  Servant,  1. 

AUTHOBITT. 

See  Becoivers,  4. 

Umitationa  on  Autboxlty  of  Agent.  ' 

See  Principal  and  Agent,  1. 

BANESUPTOT. 

Bankruptcy— Administration  of  Estato— BeceiTer  Appointed  liy  SUte 
Oourt 

1.  Where  a  receiver  of  a  corporation  appointed  by  a  state  court 
«lid  not  file  his  bond  or  oath,  nor  take  possession  of  the  property 
until  less  than  four  months  prior  to  bankruptcy  of  the  eorporatiox, 
Ihe  bankruptcy  court  must  administer  the  affairs  of  the  insolvent 
estate,  and  claims  represented  by  certificates  of  a  prior  receiver  may 
be  preeented  and  allowed  in  the  bankruptcy  proceedings.  (Staey  w. 
McNicholas,  167.) 

See  Dower,  1,  2. 
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BILL  OF  EZOEPTIONB. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTSa 

Blllfl  and  Kotei^— Failure  of  Ooiudderation— Statnte^ 

1.  Id  an  action  bj  a  bank  on  a  note,  of  which  it  was  the  original 
payee,  given  for  the  purchase  price  of  stock,  where  the  sale  had  been 
effected  by  agents  acting  for  the  bank  and  for  the  corporation  whose 
stock  was  sold,  they  having  represented  that  the  corporation  was  a 
rich  concern  and  backed  by  the  bank,  and  that  it  had  a  large  amount 
of  goods  in  warehouse  when  it  had,  in  fact,  no  property,  money,  or 
credit,  a  good  defense  was  presented  to  the  bank's  suit;  it  not  being 
a  holder  in  due  course,  under  Section  5885,  L.  O.  L.,  defining  who 
is  a  holder  in  due  course,  and  absence  or  failure  of  consideration 
being  a  matter  of  defense  against  any  person  not  a  holder  in  due 
course  by  direct  provision  of  Section  5861.  (Bank  of  Oresham  v. 
Walch,  272.) 

Bills  «nd  Notes— Want  of  Consideration-— Burden  of  Proof. 

2.  By  the  negotiable  instruments  law  the  burden  of  showing  want 
of  consideration  rests  upon  the  defendant  sued  on  a  note,  and,  if 
he  offers  any  evidence  on  the  head,  the  plaintiff  must  show  considera- 
tion by  a  fair  preponderance  of  the  evidence.  (Bank  of  Gresham  v. 
•Walch,  272.) 

BONA  FIDE  PtntOHAffEBi 

See  Vendor  and  Purchaser,  3. 

BONDS. 

See  Injunction,  4. 

See  Waters  and  Watercourses,  5,  6u 

B0UNDABIE8. 

See  Schools  and  School  Districts,  1,  3-5. 


Brokers— Compen8atloii-.-Nece68ity  of  WMtten  Contract. 

1.  To  recover  for  work  and  labor  performed  at  the  oral  request 
of  the  defendant  in  selling  land  for  him,  it  must  be  shown,  not 
only  that  the  defendant  requested  the  performance  of  the  service 
before  Section  808,  L.  O.  L.,  was  amended  by  Act  of  1909,  page  69, 
80  as  to  require  an  agreement,  thereafter  made,  to  sell  real  estate 
on  commission  to  be  in  writing,  and  forbidding  the  introduction 
of  any  evidence  thereof  except  the  writing,  but  also  that  the  plain- 
tiff performed  the  services  prior  to  that  time,  since  there  was  no 
obligation  to  pay  for  them  until  they  were  performed.  (Taylor  v. 
Peterson,  77.) 

Brokers — Compensation— Necessity   of  Written   Contract — ^Full  Per- 
formance. 

.2.  The  full  performance  by  a  broker  of  an  oral  contract  to  sell 
land  for  another  on  commission  does  not  take  the  contract  out  of 
the  statute  of  frauds,  Section  808,  L.  O.  L.     (Taylor  v.  Peterson,  77.) 
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Brokers — OommlBsioiiB — ^A-ction — ^Proof. 

3.  In  an  action  for  broker's  eommission,  proof  that  the  broker,  who 
admittedly  had  no  exclusive  agency,  offered  the  property  to  the 
city,  and  that  the  city  thereafter  purchased  it,  is  not  sufficient  to 
entitle  him  to  a  commission,  since  it  fails  to  show  either  that  he 
secured  the  execution  of  a  binding  contract  for  the  sale,  or  that 
he  and  not  another  was  the  means  of  bringing  the  parties  together. 
(Taylor  v.  Peterson,  77.) 

BUBBEK  OF  PBOOF. 

See  Bills  and  Notes,  2. 
See  Exchange  of  Property,  1. 
See  Fraudulent  Conveyances,  1. 
See  Mines  and  Minerals,  2. 
See  Quieting  Title,  8. 

BT-ULW& 

See  Insurance,  1-3. 

OAKOEIiLATION  OF  IK0TBTIMENT8w 

Cancellation  of  Instruments  —  Note  and  Mortgage  not  Intended  to 
Operate — Sufficiency  of  Evidence. 

1.  Evidence  held  sufficient  to  sustain  plaintiff's  contention  that  a 
note  and  mortgage  given  to  defendant  bank  had  not  been  intended  by 
the  parties  to  operate  as  such,  but  merely  to  serve  the  bank  as  an 
accommodation  by  apparently  increasing  its  resources  on  examination 
by  the  state  bank  examiner.     (Nye  v.  Lincoln  County  Bank,  38.) 

Cancellation  of  Infftmments — ^Evidence  to  Justify  Belief. 

2.  To  justify  the  cancellation  of  a  note  and  mortgage  on  the  ground 
that  the  instruments  had  been  given  as  a  matter  of  accommodation, 
and  not  to  operate  in  their  apparent  character,  the  evidence  must  be 
clear  and  convincing.     (Nye  v.  Lincoln  County  Bank,  38.) 

CABBIEBS. 

Carriers — Injuries  to  Passengers — ^Existence  of  Belatlon — ^Issues. 

1.  Where  the  complaint,  in  an  action  for  a  personal  injury,  alleged 
that  the  relation  of  passenger  and  carrier  existed  between  plaintiff 
and  defendant  at  the  time  of  the  accident  causing  the  injury,  defend- 
ant could  plead  and  prove  that  the  relation  of  master  and  servant 
existed,  and  that  plaintiff  must  resort  to  the  relief  afforded  by  the 
Workmen's  Compensation  Act.     (Susznik  v.  Alger  Logging  Co.,  1S9.) 

Carriers — ^BCaster  and  Senrant— Passengers— Existence  of  Btflatlon. 

2.  Plaintiff  visited  an  office  of  defendant,  seeking  employment, 
and  was  directed  by  the  person  in  charge  thereof  to  go  to  defend- 
ant's camp  near  a  designated  town  to  begin  work.  When  he  reached 
the  town,  he  went  to  defendant's  logging  train,  and  was  there  directed 
by  the  engineer  to  place  his  baggage  on  the  pilot  of  the  engine  and 
get  aboard.  He  rode  on  the  pilot  to  the  logging  camp.  Before  ]ea^> 
ing  the  immediate  vicinity  of  the  train,  he  was  injured.  He  did  not 
do  any  work  or  receive  any  compensation  from  defendant  prior  to 
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the  accident.  Held,  that  the  relation  between  the  parties  was  that 
of  passenger  and  carrier,  and  not  of  employee  and  employer^  within 
the  Workmen's  Compensation  Act.     (Susznik  v.  Alger  Logging  Co., 

loo*) 

Oarrlers— Injuries  to  Passengers — Oontrlbntory  Negligence. 

3.  An  answer,  in  an  action  for  injury  to  a  passenger,  which  alleges 
that  plaintiff  was  transported  by  defendant  on  its  logging  train 
gratuitously  solely  for  the  benefit  of  plaintiff  and  defendant  in  con- 
nection with  the  business  in  which  defendant  was  engaged,  and  that 
plaintiff,  on  reaching  his  destination,  ran  in  front  of  the  engine  and 
was  injured,  sets  forth  plaintiff's  contributory  negligence,  though  it 
does  not  admit  any  negligence  of  defendant.  (Susznik  v.  Alger  Log- 
^ring  Co.,  189.) 

See  Street  Railroads. 

OASES  IK  THE  OBEOON  BEPOBTS. 

Applied,  Approved,  Cited,  Distinguished,  Followed  and  Ovemled  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

CHABGIKa  JUBT. 

See  Instructions  to  Juries. 

CHABTEB  OF  0ITIB8. 

Haines — ^Town  of  Haines  y.  Eastern  Oregon  L.  ft  P.  Co.,  402. 
La  Grande^Murray  y.  La  Grande,  598. 
Milwaukie^Birkemeier  y.^ilwaukie,  143. 
Pendleton — Bowlesby  y.  Fitzgerald,  14. 

State  ex  rel.  y.  Kirkpatriek,  8» 
Portland— Thielke  y.  Albee,  449. 

CITIES. 

See  Municipal  Corporations. 

OITT  CHABTEBS. 

See  Charter  of  Cities. 

CITY  OBDINAKOES. 

See  Municipal  Corporations. 

CLOUD  ON  TITLE. 

See  Quieting  Title,  1. 

CODE  CITATIOK& 

See  Table  in  Front  of  this  Volume. 

COLLECTION. 

See  Taxation,  1. 

COLLISIONS. 

See  Street  Railroads,  1-3,  6. 


670  Indsx. 


OOlflMEBCIAL  PAFE& 

See  Bills  and  Notes. 

C01CMI88I0Na 

See  Brokers,  8. 

COMPENSATION. 

See  Brokers,  1,  2. 

See  Eminent  Domain,  3. 

COMPUTATION. 
Of  Time  for  AppeaL 

See  Time,  1. 

Of  Time  for  Filing  AlMrtcact 
See  Time,  3. 

C0NCLnSIVENB88L 

Bee  Appeal  and  Error,  5,  21. 
See  Release,  2. 

CONDmONAIt  BAIA 

See  Sales,  1,  2. 

CONrmSNTIAL  BSX^TIONS. 
See  Wills,  7. 

CONSmSBATION. 

See  Bills  and  Notes,  1,  2. 

See  Fraudulent  Conveyances,  1,  S. 

See  Trusts,  1. 

CONSTITUTIONAIt  IiAW. 

Constitiitional  LarW~-ObllgaAioii  of  Contrftct»— FranchiBeB. 

1.  Where  a  franchise  is  given  to  an  electric  company  by  an  ordi- 
nance and  is  accepted  by  the  company  and  acted  on  by  it  and  its 
successor,  an  executed  contract  is  constituted  which  cannot  be  altered 
without  the  consent  of  both  parties.  (Town  of  Haines  v.  Eastern  Ore- 
gon L.  ft  P.  Co.,  402.) 

Constitational  Law— Dae  Process  of  Law — Separate  Properly — sua- 
bility for  Homestead  Ooods. 

2.  Where  a  creditor,  to  whom  a  husband  had  given  a  note  rep- 
resenting his  liability  for  household  goods,  sought  to  enforce  against 
the  wife  her  joint  liability  with  the  husband  for  such  expenses  under 
Section  7039,  L.  O.  L.,  by  levying  execution  upon  the  wife's  home- 
stead estate  under  judgment  against  the  husband  alone  in  an  action 
on  his  note,  the  attempt  was  in  contravention  of  the  organic  law, 
which  guarantees  to  a  citizen  the  right  of  trial  by  jury  before  he 
or  she  may  be  deprived  of  property,  unless  the  wife's  realty  was 
fraudulently  conveyed  to  her  by  her  husband.     (Dale  v.  Marvin,  528.) 

See  Appeal  and  Error,  31. 
See  Eminent  Domain,  3. 
See  Indictment,  1. 
See  Intoxicating  Liquors,  1. 
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See  Municipal  Corporations,  10* 

See  Officers,  1. 

See  Quo  Warranto,  3. 

See  Statutes,  3. 

OOKSTITUnON  OF  OKEGON. 

01t«d  and  OonBtnied. 

See  Table  in  Front  of  this  Voluoie. 

ooi7STBuono]r. 

See  Electricity,  1. 

See  Franchises,  1. 

See  Schools  and  School  Districts,  1. 

See  Statutes,  4,  5, 

See  Trial,  2. 

See  Wills,  3. 

CONSTBUOnVE  TBXTCT. 

See  Trusts,  {►-T. 

CONTEST. 

See  Wills,  8. 

CONTINaElIT  BfiBCAZMDEBa 

See  Remainders,  1,  2. 
See  Wills,  2,  3. 

0ONTBA0T& 

See  Brokers,  1,  2. 

See  Constitutional  Law,  1. 

See  Logs  and  Logging,  1. 

See  Specific  Performance,  L 

See  Statute  of  Frauds,  1. 

See  Trusts,  8,  9. 

See  Waters  and  Watercourses,  1« 

OONTBIBUTOBY  MEQUOSMtlB. 

See  Carriers,  3. 

See  Master  and  Servant,  3,  6-8. 

See  Negligence,  1,  2. 

CONVEBfllOK. 

See  Trover  and  Conversion,  1,  2, 

COBPOBATIONa 
OanK>ration»--BecelTer»--^Appolntm!ent--Juil8dlctioiL 

1.  Generally,  a  receiver  of  an  insolvent  corporation  should  not  be 
appointed  without  notice  to  the  parties  affected  and  before  they  have 
an  opportunity  to  be  heard,  though  the  statute  does  not  require 
notice,  for  the  rules  of  equity  which  govern,  when  not  inconsistent 
with  the  statute,  require  notice.     (Stacy  v.  McNicholas,  167.) 
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CoTpontioiiB — ^Becelven — ^Ez  Parte  Appointment — Acquiescence. 

2.  A  defendant  may  waive  an  objection  to  an  ex  parte  appoint- 
ment of  a  receiver  by  acquiescence  by  failing  to  interpose  a  timely 
objection  or  by  participating  in  the  proceedings  after  the  appoint- 
ment.    (Stacy  V.  McNicholas,  167.) 

Corporations — ^Beceivers — Ez  Parte  Appointment. 

3.  A  receiver  of  a  corporation  was  appointed  without  notice.  The 
iiolder  of  the  property  as  trustee  appeared  and  answered  in  the  suit 
in  which  the  receiver  was  appointed  and  asserted  that  a  mortgage 
was  a  first  lien  on  the  property.  He  participated  in  other  proceed- 
ings.  He  objected  to  the  receiver  operating  the  business  of  the  cor- 
poration and  to  the  making  of  the  expenses  of  operating  a  lien  prior 
to  the  mortgage,  but  he  did  not  object  to  the  appointment  of  the 
receiver.  Held,  that  since  under  Section  392,  L.  O.  L.,  the  trustee 
could,  without  joining  his  beneficiary,  maintain  a  suit,  the  parties 
interested  acquiesced  in  the  appointment  of  the  receiver  without 
notice.     (Stacy  v.  McNicholas,  167.) 

Corporations — ^Beceivers — ^Appointment — Jorisdictton  of  Court. 

4.  A  court  of  equity  has  no  inherent  power  to  appoint  a  receiver 
of  an  insolvent  corporation,  and  has  no  jurisdiction  to  appoint  a 
receiver,  except  as  ancillary  to  an  actual  pending  suit  against  the 
corporation.     (Stacy  ▼.  McNicholas,  167.) 

Corporations— Actions  Against  Offlcers — ^mstractlons. 

5.  The  president  of  a  corporation,  who  was  commissioned  to  ae- 
quire  land,  induced  defendant  to  take  title  in  his  own  name,  to  mort- 
gage it,  and  to  execute  a  conveyance  to  him  which  did  not  mention 
the  mortgage  and  recited  an  inflated  consideration.  The  president 
then  transferred  the  property  to  corporation  for  an  exorbitant  price. 
Thereafter  the  corporation  sued  defendant  and  the  president  to  re- 
cover damages  for  fraud,  and  the  jury  was  charged  that  if  the  presi- 
dent of  the  corporation  attended  to  practically  all  of  its  affairs,  and 
that  in  all  the  dealings  with  defendant  he  was  acting  in  his  official 
oapacity,  the  corporation  is  charged  with  knowledge  of  all  acts  and 
things  done  by  the  president,  and  could  not  complain  of  his  conduct, 
but  that  if  he  was  acting  personally  for  himself,  it  was  not  charged 
with  knowledge.  Held,  that  while  the  instructions  should  be  eon- 
fiidered  as  a  whole,  it  was  erroneous  in  allowing  the  jury  to  believe 
that  the  corporation  was  charged  with  notice  of  the  president's  act, 
provided  he  was  acting  for  it,  though  intending  to  overreach  his 
principal.     (Saratoga  Inv.  Co.  v.  Kern,  243.) 

Corporations — Corporate  Offlcers — ^Notice. 

6.  While  a  principal  is  charged  with  notice  of  facts  known  to 
his  agent,  save  where  it  is  the  duty  of  the  agent  not  to  disclose,  or 
his  interest  is  adverse  to  his  principal,  a  corporation  is  charged 
with  the  knowledge  of  one  of  its  officers,  who,  though  acting  for 
himself,  was  at  the  same  time  the  sole  representative  of  the  corpora- 
tion.    (Saratoga  Inv.  Co.  v.  Kern,  243.) 

Corporations — ^Notice  to  Offlcers — ^Effect. 

7.  The  rule  that  notice  to  the  president  of  a  corporation  is  notice 
to  it  does  not  apply  when  the  officer  acts  for  himself  and  adversely  to 
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the  corporation,  in  which  case  his  knowledge  is  not  imputed  to  the 
corporation.     (Weber  v.  RichardBon,  286.) 

OorporatioiiB — ^Bec^vers — ^Appointment — IBAght  to. 

8.  Though  accountant!!  appointed  to  audit  books  of  a  corporation 
were  agreed  to  by  the  defendant  officers,  the  wrongful  refusal  of  such 
officers  to  compensate  them  is  no  ground  for  appointment  of  a  re- 
ceiver of  the  corporation.     (Henderson  v.  Tillamook  Hotel  Co.,  379.) 

Corporations — ^Beceivers— Appointment — Grounds. 

9.  Where  the  patronage  of  a  hotel  had  been  practically  the  same 
since  it  started  in  business,  the  directors  and  managers  should  not 
be  removed  and  a  receiver  appointed,  even  though  the  conduct  of 
the  president,  who  was  in  active  charge  of  the  business,  had  been 
open  to  criticism  on  account  of  his  intoxication;  it  not  appearing 
that  the  corporation  was  in  immediate  danger  of  insolvency,  or  that 
the  president  was  falsifjring  or  failing  to  keep  records  of  its  business. 
(Henderson  v.  Tillamook  Hotel  Co.,  379.) 

Oorporatlonft— Use  of  Corporate  Property — ^Power  of  President. 

10.  The  president  and  manager  of  a  hotel  corporation  should  not 
use  the  liquor  of  the  company  or  its  funds  in  treating  himself,  guests 
and  others,  though  he  justified  it  On  the  ground  of  advertising. 
(Henderson  v.  Tillamook  Hotel  Co.,  379.) 

Corporations — Specific  Performanoe — Stock  Sabscriptlon — ^Failnre  to 
Deliver  Stock — ^Remedies. 

11.  A  party  who  has  advanced  money  on  account  of  the  purchase 
of  corporate  stock  which  is  not  delivered  to  him  may  sue  for  specific 
performance  or  for  his  damages  occasioned  by  the  breach,  or  he  may 
rescind  the  contract  and  sue  in  assumpsit  for  the  recovery  of  the  sum 
paid  as  money  had  and  received.  (Watkins  v.  Becord  Photo.  Abstract 
Col,  421.) 

COBBOBOBATION. 

See  Criminal  Law,  1. 

COSTS. 

Costs — ^Taxation — ^Bill  of  Costs — ^Verification. 

1.  The  attorney  for  a  party  entitled  to  costs  had  a  right  to  verify 
the  cost  bill.     (Cunningham  v.  Friendly,  16.) 

Costs — Taxation — ^Bill  of  Costs — Service. 

2.  The  objection  that  a  cost  bill  was  not  properly  served  was 
waived  by  appearing  and  objecting  to  the  bul.  (Cunningham  v. 
Friendly,  16.) 

Costs — litems  BecoveraUe— Costs  on  Appeal. 

3.  Where  a  judgment  was  reversed  and  the  costs  in  the  court  below 
awarded  to  defendant,  he  was  not  entitled  to  tax  a  clerk's  fee  in- 
curred in  taking  the  appeal.     (Cunningham  v.  Friendly,  16.) 

Ck)sts — Costs  on  Appeal — ^Expense  of  Extending  Testimony. 

4.  Where  on  appeal  a  party  procured  an  original  and  two  copies 
of  the  testimony  as  extended,  he  could  not  charge  for  the  copies  in 
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bis  eoBt  bill,  though  he  may  have   needed  them.     (CuBiiingham   ▼. 
Friendly,  16.) 

Costs  on  Appeal-— Losing  Party. 

5.  In  a  Buit  against  defendant  to  enjoin  him  from  breaking  plain- 
tiff's water-gates  and  taking  more  water  than  he  was  entitled  to, 
where  defendant's  interest  was  but  a  small  part  of  the  matter  in- 
volved, it  would  be  inequitable  for  defendant  suffering  an  adverse 
judgment  to  bear  the  costs.     (Central  Oregon  Irr.  Go.  v.  Whited,  255.) 

Costs — Costs  on  Appeal — Salts  in  Equity — ^Transcript. 

6.  The  Supreme  Court  will  tax  as  a  disbursement  the  necessary 
expense  incurred  for  a  transcript  of  the  testimony  in  a  suit  in  equity, 
when  such  transcript  is  prepared  for  the  appeal,  and  after  a  decisioD 
by  the  trial  court.     (Henderson  v.  Tillamook  Hotel  Co.,  379.) 

Costs — Costs  on  Appeal — Expense  of  Transcript. 

7.  One  who  successfully  appeals  from  a  judgment  in  an  action 
at  law  may  not  have  the  expense  of  transcribing  the  testimony  taxed 
as  a  disbursement  in  the  appellate  court.  (Delovage  v.  Old  Oregon 
Creamery  Co.,  430.) 

Costs — Costs  on  Appeal—Expense  of  Transcript. 

8.  The  rule  that  expenses  incurred  by  an  appellant  in  a  law  ease 
in  procuring  a  transcript  must  be  taxed  below  as  costs,  and  cannot 
be  so  taxed  on  appeal,  is  not  changed  because  under  Article  vii. 
Section  3  of  the  Constitution,  as  amended  in  1910,  "either  party  may 
have  the  whole  testimony  attached  to  the  bill  of  exceptions/'  thus 
transmitting  the  transcript  to  the  appellate  court  on  appeaL  (Delo- 
vage V.  Old  Oregon  Creamery  Co.,  430.) 

See  Quo  Warranto,  2,  3^  4. 

COXTBTS. 

Bemarks  and  Condact  of  Judge  Dnrlng  Trial. 
See  Criminal  Law,  3. 
See  Trial,  4,  6. 

CBEDIT0B8. 

See  Fraudulent  Conveyances,  9. 

CBIMINAI.  ULW. 

Criminal  loiw—Instnictions— Accomplices— Corroboration. 

1.  A  charge  that  the  evidence,  aside  from  the  testimony  of  as 
accomplice,  must  show  defendant's  connection  with  the  commission 
of  the  crime  is  correct,  though  it  does  not  include  the  provision 
of  Section  1540,  L.  O.  L.,  that  corroboration  is  not  sufficient  if 
it  merely  show  the  commission  of  a  crime.     (State  v.  Canton,  51.) 

Criminal  Law — ^Harmless  Error — ^Admission  of  Eyldence. 

2.  In  a  prosecution  for  larceny  of  cattle,  the  admission  of  evi- 
denoe  that  defendant,  when  asked  what  he  had  been  doing  up  around 
where  the  cattle  were  stolen,  replied  that  he  was  doing  nothing  op 
there,  but  just  riding  around,  the  admission  of  such  testimony 
immaterial  and  not  prejudicial  error.     (State  v.  GuUifordy  231.) 
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Criminal  loiw — Trial — ^Remarks  of  Ooort. 

3.  In  a  prosecution  for  larceny  of  cattle,  defendant's  attorney 
•fated  that  his  client  had  admitted  a  previous  conviction,  and  the 
court  replied:  "The  defendant  still  seems  to  have  doubt  in  his  mind.'* 
After  defendant  had  commented  upon  the  situation  in  regard  to  such 
conviction,  the  court  further  said:  "The  record  shows  the  defendant 
pleaded  guilty  to  the  larceny  of  animals,  a  felony,  and  was  paroled 
from  this  court/'  Held,  that  the  court's  language  was  not  improper, 
as  giving  undue  prominence  to  the  previous  conviction.  (State  v. 
Gulliford,  231.) 

Criminal  Law — ^Appeal— Beaervatlon  of  Ground  of  Bevlew— Cbaracter 
of  Crime. 

4.  In  a  prosecution  for  larceny  of  cattle,  where  the  court  charged 
on  such  crime,  the  defendant  neither  excepting  to  the  charge  nor 
requesting  further  instructions  as  to  the  distinction  between  the 
crime  of  driving  cattle  from  the  range  and  larceny,  the  question 
whether  the  proof  called  for  such  instructions  was  not  presented 
for  review.     (State  ▼.  Gulliford,  231.) 

CBOSS-^BILIi. 

See  Action,  1. 

CUSTODY  OF  CHIliT>RKN. 

See  Divorce,  1. 

DAMAQEa 

BocoTory  by  Fatlier  for  Death  of  Son. 
See  Death,  1-3. 

DEATH. 

Death — Employers'  Liability  Act — ^Eecovery  by  Father. 

1.  Under  Employers'  Liability  Act,  Section  4,  father  of  an  em- 
ployee Icilled  in  service,  who  left  no  widow,  lineal  heirs,  adopted 
children,  or  mother,  had  right  to  maintain  an  action  for  the  death. 
(Yovovich  V.  Palls  City  Lumber  Co.,  585.) 

Death — ^Employers'   Liability  Act — Death   of   Servant — ^Damages   of 
Parent. 

2.  For  the  death  of  a  servant,  his  father,  suing  under  the  Em- 
ployers' Liability  Act,  was  entitled  to  the  amount  which  he  might 
have  expected  to  come  to  him  as  the  deceased  heir,  if  the  latter 
should  die,  to  be  calculated  in  view  of  the  average  earnings  of  the 
deceased,  the  prospective  years  he  had  to  live,  his  industry,  frugality 
and  saving  qualities,  irrespective  of  the  age  of  the  father.  (Yovovich 
V.  Palls  City  Lumber  Co.,  585.) 

Death — ^Parent's  Action   for   Death — ^Employers'   Liability   Act — Hi- 
stmction. 

3.  In  a  father's  action  under  the  Employers'  Liability  Act  against 
the  employer  of  his  son,  killed  in  service,  a  charge  that  the  jury 
should  not  take  into  considerationf  in  estimating  damages,  the 
wounds  to  the  parent's  feelings,  nor  give  compensation  for  the  pain 
and  suffering  inflicted  upon  him,  but  should  estimate'  the  financial 
loss  suffered  by  the  death,  sufficiently  instructed  the  jury  that  the 
damages  were  limited  to  compensatory  damages.  (Yovovich  v.  Palls 
City  Lumber  Co.,  585.) 
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DBCaJkBATION& 

See  Trusts,  3. 

DSEDa 
Deeds — ^Execution — ^Bequlsitet. 

1.  A  written  instrument,  not  sealed,  witnessed,  or  acknowledged, 
is  insufficient  to  convey  title.     (Wiley  v.  Whitney,  92.) 

Deeds — Condition  Sabseqnent — ^Effect — Statatec 

2.  Under  Sections  7102,  7103,  L.  O.  L.,  providing  tbat  a  deed 
of  real  estate  shall  pass  all  the  estate  of  the  grantor,  unless  the 
intent  to  pass  a  less  estate  shall  appear  by  express  terms,  or  be 
necessarily  implied,  where  plaintiff  deeded  land  to  a  county,  the 
deed  reciting  "that  this  conveyance  is  made  and  accepted  on  condi- 
tion that  certain  described  real  estate  is  to  be  used  for  a  site  for  a 
high  school,  and  for  no  other  purpose,  and,  if  not  so  used  for  such 
purpose,  title  shall  revert  to  the  grantors/'  the  conveyance  was  of 
a  fee-simple  estate,  subject  to  defeasance  by  the  happening  of  a 
condition  subsequent,  and  not  a  conveyance  of  a  base  or  determinable 
fee.     (Wagner  v.  Wallowa  County,  453.) 

Deeds— Ejectment— Biglit   of   Actftosr— Breach   of  Condition    Salise- 

Quent. 

3.  Where  a  grantor  of  an  estate  in  land  in  fee  simple,  subject 
to  defeasance  on  the  happening  of  a  condition  subsequent,  conveyed 
to  a  third  person  before  the  happening  of  the  condition,  the  con- 
veyance passed  no  right  of  re-entry.  (Wagner  v.  Wallowa  Connty, 
453.) 

DeedB--Condltion    Snbeeqnent— Waiver   of   Breach— Deed   to   Third 
Party. 

4.  Where  the  grantor  of  land  to  a  county  for  school  purposes, 
subject  to  the  condition  that  title  should  revert  to  him  upon  failure 
to  use  for  such  purposes,  conveyed,  before  the  happening  of  sneh 
condition,  to  a  third  person,  such  conveyance,  although  inoperative 
to  give  such  third  person  a  right  of  entry  for  breach  of  condition, 
nevertheless  operated  as  a  waiver  of  the  condition  by  the  grantor, 
preventing  his  ever  asserting  a  right  of  entry  against  the  grantee 
county  for  breach  of  condition.     (Wagner  v.  Wallowa  County,  453.) 

Deed  Abeolate  in  Form,  a  Mortgage. 

See  Mortgages,  2,  3. 

Evidence  Keoeesary  to  EBtahUiOi  Tmsti 

See  Trusts,  7. 

DEFAtTItT. 

See  Appeal  and  Error,  8. 
See  Mechanics'  Liens,  1. 

DEFlNinONB. 

See  Words  and  Phrases. 

DELUSION* 

See  Wills,  5. 
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DBMUBBEB^ 

Order  OrermllDtf  Demurrer  to  Answer  not  Aivpealable. 

See  Appeal  and  Error,  9. 

lE^edal  Demurrer  in  Katnre  of  Flea  In  Abatement* 
See  Justices  of  the  Peace,  1. 


See  Equity,  3. 

DISBnSSAI.  AND  NONSUIT. 

See  Appeal  and  Error,  10,  11,  16. 

DISQUAUFIOATION. 
See  Judges,  1. 

DI8TBI0T  AND  PBOaEOUTINQ  ATTORNEYS. 

District  and  Prosecnting  Attomeya—Tennre— Declared  Vacancy. 

I.  Under  Laws  of  1913,  page  686,  providing  that  there  shall  be 
a  district  attorney  for  every  county,  that  each  district  attorney  then 
in  office  shall  become  a  district  attorney  for  the  county  in  which  he 
resides,  and  that,  where  the  term  of  such  district  attorney  expires 
prior  to  1916,  there  shall  be  a  vacancy  which  shall  be  filled  by  ap- 
pointment, a  district  attorney  previously  elected  holds  his  office 
by  election  and  not  by  legislative  appointment,  and  the  provision 
of  the  act  declaring  a  vacancy  -before  his  successor  is  elected  and 
qualified  is  invalid.     (State  ex  rel.  v.  Hodgin,  480.) 

DIVOBCE, 

Divorce — Support    of    Children — ^Enforcement — ^Foreign    Judgment — 
FinaUty. 

1.  Under  Section  138,  Civil  Code  of  California,  providing  that  the 
court  may,  pending  an  action  for  divorce,  or  at  the  final  hearing,  or 
at  any  time  thereafter  during  the  minority  of  any  children,  make  such 
orders  for  their  custody  and  maintenance  as  may  be  necessary  or 
proper,  and  may  at  any  time  modify  or  vacate  the  same,  and  Section 
139,  providing  that  where  a  divorce  is  granted  for  an  offense  of  the 
husband  the  court  may  compel  him  to  make  suitable  allowance  for 
the  wife's  support,  and  may  modify  its  orders,  a  decree  of  the  Cali- 
fornia Superior  Court  that  defendant  pay  to  his  divorced  wife  $20 
per  month  for  the  support  of  their  child  during  its  minority  and  until 
otherwise  ordered,  was  not  a  final  decree,  since  it  was  subject  to  vaca- 
tion at  any  time,  so  that  the  Circuit  Court  in  Oregon  had  no  juris- 
diction to  render  a  decree  enforcing  it.     (Rowe  v.  Rowe,  491.) 

IMyorce — Alimony — Foreign  Decree — Enforcement. 

2.  In  a  wife's  action  for  divorce  brought  in  California,  a  finding 
or  conclusion  that  she  was  entitled  to  $10  per  month  to  be  paid  by 
defendant,  without  any  decree  following  such  conclusion,  was  not 
£L  final  decree  upon  which  execution  might  issue,  nor  one  on  which 
£suit  could  be  brought  in  another  state.     (Rowe  v.  Rowe,  491.) 
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DOWE&. 

Dower^Bw^^olndOT  in  Deed  of  HcalMuid. 

1.  A  wife  joining  her  husband  in  executing  a  deed  barred  ber  in- 
ehoate  right  of  dower;  and  hence  no  estate,  right,  title  or  interest 
remained  to  be  conveyed  by  her  subsequent  deed  after  her  husband's 
death.     (Robison  y.  Hicks,  19.) 

Dower — ^Mortgage  as  Bar. 

2.  A  husband  and  wife  acquired  a  donation  land  claim.  The  wife 
died,  and  the  husband  married  plaintiff.  Thereafter  the  husband, 
plaintiff  joining,  mortgaged  his  undivided  half  of  the  claim.  Held, 
that,  a  patent  having  been  issued  to  the  husband  for  the  south 
half  of  the  claim,  the  mortgage  lien  attached  only  to  the  undivided 
half  of  the  south  half  of  the  claim,  and,  notwithstanding  foreclosure, 
plaintiff  was,  upon  the  husband's  death,  vested  with  a  dower  estate 
in  an  undivided  half  of  the  south  half  of  the  claim.  (Wiley  v.  Whit- 
ney, 92.) 

DUE  PBOCES8  OF  LAW. 

See  Constitutional  Law,  2. 


See  Deeds,  3. 
See  Estoppel,  2. 

EusonoN. 

See  Municipal  Corporations,  3,  4,  6. 

ELEOTBICITY. 

Electricitj—Fnuiclii8»-^oiistmctio&— Meters. 

1.  Under  an  ordinance  granting  a  franchise  to  an  electric  light 
company,  and  providing  in  one  clause  that  a  flat  rate  should  be 
charged  during  the  life  of  the  franchise,  and  providing  in  another 
clause  a  maximum  rate  in  case  meters  were  installed,  the  company 
has  a  right  to  install  meters  at  any  time,  where  it  does  not  charge 
therefor  more  than  the  rate  fixed.  (Town  of  Haines  v.  Eastern  Oregon 
L.  &  P.  Co.,  402.) 

EMZNENT  DOMAIN. 

Eminent  Domain — ^Proceedings — ^Verdict — Sofflciency — ''Qmunl   Ver- 
dict." 

1.  A    verdict    awarding   compensation    in    condemnation    proceed- 
ings  by  a   city   under   Sections   6859,   6860,   6862,   6866,   6871,   6S7-4, 
L.  O.  L.,  regulating  the  procedure   in   eminent   domain   proceedin^?^ 
and  empowering  the  city  to  condemn  property,  is  a  "general  verdict," 
within  Section   152,   defining  a  "general   verdict'*  as   that   by  wbdcb 
the  jury  pronounces  generally  on  all  of  the  issues  in  favor  of  plmin- 
tiff  or  defendant,  and  is  a  finding  foi  the  city  on  the  issue  of  neeea- 
sity  for  the  taking,  and  inability  of  the  parties  to  agree  on    eoaa* 
pensation,   and   sustains   a   judgment   of   condemnation.     (Skeltom    ▼. 
Newberg,  126.) 

Eminent  Domain — Trial — Verdict — SufllciMicy. 

2.  Where  an  action  to  condemn  real  estate  is  tried  as  amy    Cftt^«r 
action  at  law  by  a  jury,  the  verdict,  in  the  absence  of  a 
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commanding  it,  need  not  describe  the  property  taken.     (Skelton  y. 
Newberg,  126.) 

Smlnent  Domain— CompenBatioii — Constitatioiial  and  Statutory  Pro- 
▼iBiona. 

3.  Article  I,  Section  18,  and  Article  XI,  Section  4,  of  the  Con- 
stitution, declaring  that  private  property  shall  not  be  taken  for 
public  use  without  compensation  being  first  made  or  secured  in 
such  manner  as  may  be  prescribed  by  law,  permit  the  legislature 
to  enact  Sections  6871,  6874,  L.  O.  L.,  authorizing  issuance  by  a 
city  of  an  order  on  its  treasurer  to  pay  compensation  awarded  in 
condemnation  proceedings,  and  an  order  issued  by  a  city  condemning 
land  is  sufficient.     (Skelton  v.  Newberg,  126.) 

See  Equity,  2. 

E1CPL0YEB8'  LIABIUTT  ACT. 

See  Appeal  and  Error,  31. 

See  Death,  1-3. 

See  Master  and  Servant,  11,  15-1^. 

EQUITABLE  BEUEF. 

See  Appeal  and  Error,  7. 

EQUITT. 

Equity — ^Default  Judgment — ^Vacation. 

1.  Defendant  in  a  suit  to  quiet  title,  who  had  an  opportunity  to  set 
forth  by  answer  the  facts  subsequently  alleged  in  her  complaint  as  a 
foundation  upon  which  to  assert  a  lien  upon  the  premises,  and  in 
whose  pleading  nothing  appeared  to  explain  a  reasonable  cause  for  a 
default  judf^ent  against  her,  or  to  excuse  her  neglect  and  failure  to 
answer,  could  not  have  it  set  aside.     (Sobison  v.  Hicks,  19.) 

Equity — ^Remedy  at  Law— Adequacy. 

2.  Where  a  judgment  in  condemnation  proceedings  has  no  legal 
force,  the  owner  whose  land  was  sought  to  be  taken  has  adequate 
remedy  at  law  to  recover  possession  of  the  property  wrongfully  taken 
by  plaintiff  in  the  condemnation,     (Skelton  v.  Newberg,  126.) 

Equity— Pleading-— Reply— Departure. 

3.  In  suit  to  quiet  title,  where  the  complaint  set  up  in  one  para- 
graph fee-simple  ownership,  and  in  another  title  by  adverse  posses- 
sion, while  the  reply  alleged  that  it  had  been  gained  by  sale  on  ex- 
ecution, concluding  by  saying  that,  immediately  after  such  sale,  the 
plaintiffs  took  possession  and  held  continually,  the  complaint  and 
reply  were  not  so  inconsistent  as  to  render  erroneous  the  refusal  of 
the  court  to  strike  the  reply  as  a  departure,  since  the  complaint's  al- 
legation of  fee-simple  ownership  rendered  permissible  its  further 
amplification  in  the  reply  by  the  allegation  of  title  by  the  sale.  (Mas- 
call  V.  Murray,  637.) 

ESTATES. 
See  WiUs,  1,  2. 
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ESTOPPEL. 

Eftoppel— What  Ooiistitiit6»---Biglit  of  Entry. 

1.  When  a  grantor  of  land  subject  to  a  defeasance  for  condition 
broken  conveys  any  interest  to  a  tbird  person  before  such  breach, 
he  is  thereafter  estopped  to  assert  a  right  of  entry.  (Wagner  v.  Wal- 
lowa County,  453.) 

Estoppel— Asdgnment   of   Biglit   of   Be-entxy—PersonB   for   Wliom 
AyaUable— Privity. 

2.  In  an  action  in  ejectment  by  an  original  grantor,  to  recover 
for  an  alleged  breach  of  condition  subsequent,  from  the  original 
grantee,  lands  conveyed  on  fee  condition,  the  fact  that  such  grantor 
had,  subsequent  to  his  deed  and  prior  to  any  alleged  breach,  con- 
veyed the  lands  to  another  is  available  as  a  defense  against  such 
grantor;  there  being  such  a  privity  of  estate  in  the  land  as  to  give 
effect  to  the  subsequent  deed  to  a  stranger.  (Wagner  t.  Wallowa 
County,  453.) 

See  Fraudulent  Conveyances,  &• 
See  Principal  and  Agent,  3. 
See  Waters  and  Watercourses,  4. 

EVIDENCE. 
ETldence— Hearsay. 
1.     Hearsay  evidence  is  incompetent.     (Chance  ▼.  Graham,  199.) 

Evidence — Opinion  Evidence— Competency  of  Witnesses. 

.2.  A  witness  with  four  years'  railroad  experience,  and  a  witness 
familiar  with  the  speed  of  street-cars  by  observing  speedometers 
while  riding  on  motorcycles  and  in  automobiles  running  at  the  side 
of  street-cars,  are  competent  to  testify  to  the  speed  of  a  ear.  (Maechi 
v.  Portland  Ry.,  L.  &  P.  Co.,  215.) 

Evidence — Opinion  Evidence — Competency  of  Witnesses. 

3.  A  witness  qualified  to  testify  on  the  subject  may  testify  that  a 
street-car  was  running  faster  than  the  ordinary  rate,  for  the  state- 
ment implies  a  basis  for  comparison.  (Maechi  v.  Portland  By.,  Lt.  & 
P.  Co.,  215.) 

Evidence — Opinion  Evidence — Subjects  of  Expert  Testimony. 

4.  An  experienced  motorman  may,  in  response  to  a  hypothetical 
question  describing  the  type  of  street-car  and  the  distance  covered  by 
it  after  the  application  of  the  emergency  brakes,  give  his  opinion  as 
to  the  speed  of  the  car,  because  the  subject  is  within  the  field  of 
expert  testimony.     (Maechi  v.  Portland  Ry.,  L.  k  P.  Co.,  215.) 

Evidence — ^Presumptions — Performance  of  OflLcial  Duty. 

5.  There  is  a  presumption  that  officers,  such  as  commissioners  of 
the  county  and  school  superintendent,  are  fair  men.  (Magill  v. 
French,  237.) 

Evidence — Action  by  Bank-— Letter  of  Cashier. 

6.  In  a  suit  by  a  bank  on  a  note,  a  letter  written  by  its  cashier 
on  its  stationery  and  signed  by  him  in  his  official  capacity  was  ad- 
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missible  in  eyidence,  on  tlie  issue  of  fraud  set  np  by  the  defense,  as 
being  the  letter  of  tne  bank.     (Bank  of  Oresham  t.  Waleh,  272.) 

See  Account,  1. 

Bee  Appeal  and  Error,  18,  19,  34. 

Bee  Criminal  Law,  2. 

See  Fraudulent  Conveyances,  2-5. 

See  Injunction,  2. 

Bee  Larceny,  1. 

See  Master  and  Servant,  5. 

See  Mines  and  Minerals,  1. 

See  Payment,  1. 

See  Release,  1. 

See  Specific  Performance,  2.. 

See  Statute  of  Fraud,  1. 

See  Street  Railroads,  6. 

Bee  Trial,  1,  3. 

See  Trusts,  3,  4,  6,  7,  8. 

See  Wills,  8. 

See    Witnesses,  2,  3,  7. 

Koto  and  Mortga^re  not  Intended  to  Operate  as  SiidL 

See  Cancellation  of  Instruments,  1,  2. 

Testimony  of  Accomplice  must  be  Ooxxoborated. 

See  Criminal  Law,  1. 

EZOEPTIONa. 

See  Appeal  and  Error,  23. 

EZOEPTION8,  BILL  OF. 

Bxceptionfl,  Bill  of— Nature  and  Porpoae. 

1.  A  "bill  of  exceptions"  is  a  memorial  of  matters  occurring  at 
the  trial  of  a  cause  which  do  not  otherwise  appear  of  record.  (Kubik 
V.  Davis,  501.) 

Exceptiona,  Bill  of — Compelling  Allowance — Mandamus. 

2.  While  mandamus  will  lie  to  compel  a  circuit  judge  to  sign  a  bill 
of  exceptions,  the  Supreme  Court  cannot  dictate  to  the  trial  judge 
what  the  contents  of  such  bill  shall  be.     (Kubik  v.  Davis,  501.) 

Exceptions,  Bill  of — Compelling  Allowance— Mandamus. 

3.  Under  Section  556,  L.  O.  L.,  providing  that,  upon  appeal  from 
a  decree,  the  suit  shall  be  tried  anew  upon  the  transcript  and  ac- 
companying evidence,  findings  of  fact  and  conclusions  of  law,  filed 
by  the  trial  judge  in  a  suit  in  equity,  are  not  binding  upon  the  Su- 
preme Court,  and  an  order  for  their  filing  nunc  pro  tunc  did  not  affect 
the  rights  of  the  parties,  and,  it  not  being  apparent  that  such  order 
was  final,  material,  or  reviewable,  mandamus  would  not  lie  to  compel 
the  trial  judge  to  sign  a  bill  of  exceptions  in  connection  with  an 
appeal  from  the  nunc  pro  tunc  order,  especially  as  it  would  seem  that 
the  chapter  of  the  statutes  relating  to  bills  of  exceptions  does  not 
apply  to  suits  in  equity.     (Kubik  v.  Davis,  501.) 

See  Appeal  and  Error,  4,  36. 
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EZOHANQE  OF  FBOPERTT. 

Exchanffe  of  Property — ^BesdsBiozk— Burden  of  Proof. 

1.  Plaintiff,  who  alleged  that  defendant  made  misrepresentations 
in  effecting  an  exchange  of  property,  has  the  harden  of  proof.  (Blaek 
V.  Irvin,  561.) 

Exchange  of  Property— Misrepresentations— -Bight  to  Bely  on. 

2.  A  statement  that  a  restaurant,  for  which  plaintiff  was  indnced 
to  exchange  his  farm,  was  a  good  place  and  profitable,  is  not  a  state- 
ment of  a  positive  fact  on  which  plaintiff  was  entitled  to  rely.  (Blaek 
V.  Irvin,  561.) 

Exchange  of  Property— Frand — ^Blisrepresentationa. 

3.  In  exchange  of  property,  statements  which  are  mere  boosting 
or  puffing  cannot  be  the  basis  of  an  action  for  fraud  or  rescission. 
(Black  V.  Irvin,  561.) 

EXECUTION. 
Execution— Notice  of  Sale— Sufficiency  and  Effect 

1.  An  advertisement  of  a  sheriff's  sale  on  execution  reciting 
judgment  in  favor  of  a  creditor  against  certain  debtors,  the  levy 
upon  all  their  right,  title  and  interest  in  the  real  property  described 
by  legal  subdivisions,  divested  the  debtors  of  any  title  to  the  prop- 
erty; the  use  of  the  name,  "Hattie  Brown"  ini^tead  of  ''Kittle  Brown" 
not  vitiating  a  prior  suf&cient  description,  and  this  independently  of 
Section  241,  L.  O.  L.,  subdivision  4,  which  expressly  makes  a  con- 
firmation of  sale  a  conclusive  determination  of  the  regularity  of  the 
proceedings  for  sale.  (Brown  v.  Farmers  &  Merchants'  Nat.  Bank, 
113.) 

Execution — Sale  of  Realty- VaJidity. 

2.  Where  there  was  no  official  record  of  a  sale  of  realty  on  execu- 
tion, no  order  was  made  confirming  the  sale,  and  no  deed  delivered, 
although  a  certificate  of  sale  was  given  to  the  purchasers,  the  legal 
title  to  the  property  remained  in  the  judgment  debtors,  and  the 
sheriflT's  sale  did  not  convey  a  fee  title,  even  if  such  sale  was  in  fact 
regular  in  all  respects.     (Mascall  v.  Murray,  637.) 

Execution — Title  by  Void  Sale  Equitably  Confirmed  by  Judgment 
Debtors. 

3.  Where  a  sale  of  realty  under  execution  did  not  .vest  title  in 
the  purchasers  because  there  was  no  official  record  thereof,  no  order 
confirming  it,  and  no  deed  delivered,  the  land  being  assessed  there- 
after to  the  purchasers,  they  and  those  claiming  under  them  paying 
taxes,  which  the  judgment  debtors  never  did  thereafter,  and  where 
such  debtors  waited  18  years,  until  the  purchasers  sued  to  quiet  title, 
before  claiming  title  designedly  planning  to  delay  until  the  statute 
of  limitations  barred  any  indebtedness  of  theirs  before  asserting 
title  so  as  to  recover  the  land  free  of  the  claims  of  creditors,  the  silence 
and  acquiescence  of  the  judgment  debtors  was  an  equitable  confirma- 
tion of  the  void  sale  under  execution,  operating  to  validate  what 
in  point  of  law  no  sale  at  all.     (Mascall  ▼.  Murray,  637.) 
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ExscxrroBs  Ain>  abbcimistbators. 

Ezecntora   and  Administrators— Necessity  of   Administration— Lien 
on  Land— Sights  of  Heirs. 

1.  Where  plaintiff's  father  conveyed  land  to  him  on  the  condi- 
tion that  he  should  pay  $600  to  his  brother  when  the  latter  became 
21  years  of  age,  charging  the  amount  as  a  lien  on  the  land,  and 
authorizing  the  lien  to  be  foreclosed  for  failure  of  payment,  the 
fact  that  such  brother  died  previous  to  attaining  his  majority,  with- 
out letters  of  administration  being  taken  out  on  'his  estate,  did 
not  divest  the  claims  of  his  heirs  to  the  amount  of  $600  secured 
by  the  land.     (Pierce  v.  Parks,  58.) 

EXEOUTOBT  DEVISESb 

6ee  Wills,  3. 


Bee  Receivers,  1-3,  5. 

EXPERT  TB8TIM0N7. 

See  Evidence,  4. 

FALSE  PRETENSEa 

Fslso  Pretenses — ^Defenses — ^DlegaUty  of  Transaction — Sale  of  Land 
by  Indian — Stataten. 

1.  Under  Section  1964,  L.  O.  L.,  denouncing  the  crime  of  obtaining 
money  by  false  pretenses,  the  defendants,  a  mixed-blood  Indian 
woman  and  her  husband,  were  indicted  for  having  represented  to  the 
prosecuting  witness  that  the  woman  was  owner  of  160  acres  of  land, 
which  land  was  an  allotment  by  the  United  States  Department  of  the 
Interior  to  one  D.,  an  Indian,  from  whom  the  woman  claimed  as  heir, 
and  that  she  was  authorized  to  lease  such  land  without  interference 
from  the  superintendent  in  charge  of  an  Indian  reservation  or  the 
Department  of  the  Interior.  Held,  that  a  demurrer  to  the  indictment 
was  properly  sustained;  the  prosecuting  witness,  in  attempting  to 
obtain  the  lands  having  violated  act  of  Congress  of  February  8,  1887, 
c.  119,  24  Stat.  389  (U.  S.  Comp.  Stats.  1913,  §  4201),  Section  5,  pro- 
viding that  any  contract  touching  land  set  apart  and  allotted  to  an 
Indian  before  the  expiration  of  25  years  shall  be  void,  while  the  stat- 
ute relative  to  obtaining  money  by  false  pretenses  is  to  protect  only 
innocent  persons,  not  those  in  any  degree  partieeps  criminis  with  the 
defendant.     (State  v.  Alexander,  329.) 


Estaire  of  Trustee  and  of  Cestui  Que  Trust. 

See  Trusts,  2. 

FiNBiNaa 

See  Appeal  and  Error,  5,  21. 
See  Highways,  2. 

Effect  of  Findings  In  Equity  Suits, 
See  Appeal  and  Error,  3. 
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Qee  Meehanies'  Liens,  1. 
See  Mortgages,  1. 

FOBEION  JUDGMEMT. 
See  Divorce,  1,  2. 


See  Mines  and  Minerals,  2,  3,  4,  5b 


PtancblMB — Oonstmctloii — Ordinancafl. 

1.  The  provisions  of  a  franchise  when  treated  as  a  contract  are  not 
to  be  construed  as  the  clauses  of  a  municipal  charter,  but,  like  anj 
other  agreement,  such  interpretation  is  to  be  adopted  as  will  deter- 
mine the  intention  of  the  parties  from  the  language  they  have 
employed,  and,  when  two  interpretations  are  permissible,  that  con- 
struction which  is  most  favorable  to  the  public  should  be  adopted. 
(Town  of  Haines  v.  Eastern  Oregon,  U  &  P.  Co.,  402.) 

See  Constitutional  Law,  1. 
See  Electricity,  1. 

FBAXTD. 

Frand-— Presomptloiis. 

1.  Fraud  cannot  be  presumed,  but  must  be  alleged  and  established 
bj  the  greater  weight  of  the  evidence.     (Black  v.  Irvin,  561.) 

See  Exchange  of  Property,  3. 
See  Belease,  1,  2,  4. 

FBAUDS^  STATUTE  OF. 

See  Statute  of  Frauds. 

F&AXTDUIiENT  OONVETAKCEflw 

Frandnlent  Conveyaocea-^Coiialderatloii — Buzdan  of  Proof. 

1.  Where  a  transfer  of  property  is  alleged  to  have  been  fraadnlent 
aB  against  creditors  of  the  transferrer,  the  transferee  has  the  burden 
of  proving  payment  of  consideration  to  show  that  he  was  an  innocent 
purchaser.     (Weber  v.  Richardson,  286.) 

Fraudulent  OonTeyances — ^Admiasibllity  of  Evidence. 

2.  A  judgment  creditor  of  a  lessor  of  a  farm  levied  on  personal 
property  on  the  farm  loaned  by  the  lessor  to  the  lessee,  and  B.  brought 
replevin  against  the  sheriff  claiming  title  to  the  property  levied  on 
under  a  transfer  from  tlie  lessor.  Defendant  in  replevin  claimed  that 
the  transfer  was  made  with  the  intent  to  defraud  the  judgment  cred- 
itor. The  lessee  claimed  no  title  to  the  property.  HelS,  that  the 
lease  of  the  farm  offered  in  evidence  by  plaintiff  was  immaterial  and 
properly  excluded.     (Bohart  v.  Parker,  371.) 

Fraudolent  OonTeyancea — ^Adniiaaibility  of  Evidence. 

3.  In  such  case,  a  release  by  the  lessee  to  the  lessor  of  a  part  of 
the  personal  property  so  loaned  was  admissible  as  tending  to  show 
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effort  to  forestall  the  judgment  er editor  in  the  eolleetion  of  his  judg- 
ment.    (Bohart  v.  Parker,  371.) 

Fraudulent  OonTeyancefl — ^Evidence— Notes. 

4.  In  such  action,  where  there  was  no  dispute  that  certain  notes 
were  received  by  the  lessor  as  part  of  the  consideration  for  the  prop- 
erty, such  notes  were  properly  excluded  as  immaterial.  (Bohart  v. 
Parker,  371.) 

Fraudulent  ConTeyances — ^Evidence— -List  of  Property. 

5.  In  such  action,  the  exclusion  of  a  list  of  all  the  property  plain- 
tiff purchased  from  the  lessor,  as  being  included  in  the  complaint, 
as  having  been  already  testified  to,  and  as  immaterial,  was  proper. 
(Bohart  v.  Parker,  371.) 

Fraudulent  OonTeyancefl — ^Bii^ts  of  Creditor — ^Knowledge  of  Fraud. 

6.  The  mere  fact  that  a  judgment  creditor  had  knowledge  of  the 
fraud  in  a  conveyance  by  the  judgment  debtor  would  not  prevent 
him  from  setting  aside  a  conveyance  made  with  that  intent,  but  i& 
valuable  only  on  the  question  of  acquiescence.  (Grant  County  Bank  v. 
Hayes,  407.) 

Fraudulent  Oonveyances — ^Preference  to  Creditor. 

7.  Under  Sections  7397-7041,  L.  O.  L.,  relating  to  fraudulent  con- 
veyances, a  debtor  has  the  right  to  prefer  one  creditor  over  another. 
(Grant  County  Bank  v.  Hayes,  407.) 

Fraudulent  Conveyances— Consideration— Valuable. 

8.  Under  Section  7401,  L.  O.  L.,  protecting  a  purchaser  for  valuable 
consideration  in  case  of  fraudulent  conveyances,  if  the  purchaser  has 
notice  of  the  fraud,  it  is  immaterial  what  consideration  is  paid,  and 
if  the  purchaser  has  no  notice,  it  is  not  necessary  that  the  considera- 
tion be  adequate  if  it  is  valuable.     (Grant  County  Bank  v.  Hayes,  407.) 

Fraudulent  Conveyances — Bights  of  Creditor— Knowledge  of  Trans- 
action— Estoppel. 

9.  In  an  action  by  the  assignee  of  a  judgment  creditor  to  set  aside 
as  fraudulent  a  conveyance  from  the  debtor  to  his  wife,  evidence  held 
to  show  that  the  judgment  creditor,  who  was  an  uncle  of  the  debtor, 
acquiesced  in  the  sale,  thereby  defeating  the  assignee's  right  of  action. 
(Grant  County  Bank  v.  Hayes,  407.) 

GRAND  JUBT. 

See  Witnesses,  1. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  1. 

HAINR8,  CHARTER  OF. 
Town  of  Haines  v.  Eastern  Oregon  L.  &  P.  Co.,  402. 

HARMLESS  ERROR^ 

See  Appeal  and  Error,  17-19,  32. 
See  Criminal  Law,  2. 
See  Trial,  6. 
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HAZABDOUB  OOCUPATIOK. 

Ja  a  Question  of  Fact  for  the  Jniy. 

See  Master  and  Servant,  16. 

HEABSAY. 
Bee  Evidence,  1. 

HiaHWAYSi, 

Highway»>-Vacatlon— ^Statute. 

1.  Under  Section  6279,  L.  O.  L.,  providing  for  the  vacation  of 
county  highways,  and  requiring  that  a  petition  for  the  laying  oat  or 
vacating  of  such  a  highway  shall  specify  the  place  of  beginning,  the 
intermediate  points,  and  the  place  of  termination,  where  the  petition 
described  the  road  to  be  vacated  by  name,  and  as  beginning  at  its 
connection  with  another  named  road  on  a  certain  township  line,  336 
feet  north  of  a  certain  corner  of  a  subdivision  of  a  given  section  in 
a  given  road  district,  thereafter  giving  the  general  direction  of  the 
highway,  the  sections  over  which  it  crossed,  to  where  it  connected 
with  a  specified  public  road,  and  there  terminating,  40  rods  west  of  a 
corner  of  a  sectional  subdivision,  there  was  full  conipliance  with  the 
statute  in  respect  to  locating  the  road.  (Heuel  v.  Wallowa  County, 
354.) 

Highways — ^Vacatlon— Berview   of   Proceedings — Presumptions — ^Find- 
ings. 

2.  Under  Section  605,  L.  O.  L.,  providing  that  a  writ  of  review 
shall  be  allowed  where  an  inferior  tribunal  appears  to  have  exercised 
its  judicial  functions  erroneously,  or  to  have  exceeded  its  jurisdiction, 
to  the  injury  of  some  substantial  right  of  the  plaintiff,  where,  on  ap> 
peal  from  a  decision  of  the  Circuit  Court  dismissing  such  writ  to 
re-examine  the  action  of  the  County  Court  in  vacating  a  highway,  the 
evidence  which  was  before  the  County  Court,  as  to  the  right  of  re- 
monstrators  to  be  counted  as  opposed  to  the  vacation,  was  not 
incorporated  in  the  record,  the  Supreme  Court  could  not  presume  that 
the  County  Court  erred  in  excluding  them  from  consideration,  ai 
opposed  to  the  vacation,  since,  the  County  Court  having  jurisdiction 
of  the  proceedings,  the  burden  was  on  plaintiff  seeking  to  have  the 
proceedings  set  aside  on  writ  of  review  to  show  that  it  erred  or  ex- 
ceeded its  jurisdiction,  and  also  that  such  error  injured  some  sub- 
stantial right  of  the  plaintiff,  as  required  by  the  statute.  (Uenel  v. 
Wallowa  County,  354.) 

Highways — ^Vacation — ^Notice  to  BenionstratOTfr— 4itatotes. 

3.  Under  Section  6288,  L.  O.  L.,  requiring  the  County  Court  tc 
publicly  read  the  report  of  the  viewers,  in  proceedings  to  vacate  a 
highway,  on  two  different  days  of  the  same  term,  and  then  to  proceed 
as  indicated,  where  the  petitioners  filed  a  motion  contesting  the  quali- 
fications of  certain  signers  of  the  remonstrance,  it  was  not  a  pre- 
requisite to  a  valid  vacation  that  service  of  the  motion  be  had  upon 
the  remorstrators  or  their  attorneys  before  hearing,  since  a  proper 
petition,  accompanied  by  proof  that  the  statutory  notices  have  been 
posted,  fulfills  the  requirements  of  law  as  to  service  of  process  in  soeh 
proceedings,  while  to  invalidate  them  for  want  of  an  additional  notice 
of  each  step  taken  would  render  the  road  laws  practically  unenforce- 
able.    (Heuel  V.  Wallowa  County,  354.) 

See  Statutes,  2. 
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HUSBAND  AND  WIFE. 
Husband  and  Wif  e— Hoiueliold  Expenses— lalabllity  on  Note — Statute. 

1.  Under  Section  7039,  L.  O.  L.,  providing  that  the  expenses  of 
the  family  and  the  education  of  the  children  are  chargeable  upon 
the  property  of  both  husband  and  wife,  or  of  either  of  them,  and 
that  in  relation  thereto  thej  may  be  sued  jointly  or  separately,  al- 
though an  action  at  law  may  be  maintained  against  a  married  woman 
for  the  value  of  goods  purchased  by  her  husband  and  used  as  family 
necessaries,  yet  the  realty  of  a  wife  cannot  be  subjected  to  the  pay- 
ment of  a  note  given  by  her  husband  to  evidence  his  liability  to  a 
tradesman  for  household  supplies;  her  liability  under  the  statute  be- 
ing only  upon  the  original  tfccount  for  goods  sold  and  delivered. 
(Dale  V.  Marvin,  528.) 

See  Judgment,  4. 

See  Witnesses,  5-7. 
See  Wills,  5. 
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INDICTMENT. 

Indictment — ^Amendments — ^Defects  in  Form. 

1.  Under  Article  VII,  Section  18,  of  the  Constitution,  providing 
that  any  district  attorney  may  file  an  amended  indictment,  whenever 
an  indictment  has  been  held  defective  in  form,  an  indictment  charg- 
ing the  arson  of  a  barn,  which  did  not  describe  the  owner,  cannot  be 
amended  so  as  to  supply  the  defect,  for  the  allegation  of  ownership 
is  an  essential  to  the  offense,  and  so  is  not  a  mere  formal  allegation, 
but  is  matter  of  substaiice  that  must  be  proved.  (State  v.  Moyer, 
306.) 

INITIATIVE  AND  REFEBENDUM. 

See  Municipal  Corporations,  10. 

INJUNCTION. 

InJnnctionr->Contlnnlng  Trt>8p«e8. 

1.  Where  a  trespass,  is  continued  and  made  up  of  successive  acts, 
and  the  threat  and  intention  of  continuing  are  manifest,  equity  will 
enjoin  it  on  the  ground  that  each  separate  trespass  forms  a  separate 
cause  of  action  and  that  it  would  be  idle  to  require  the  plaintiff 
to  bring  a  distinct  action  for  each  trespass.  (Central  Oregon  Irr.  Co. 
v.  Whited,  255.) 

Injunction — Gronnds — ^PreTentiom  of  Irreparable  Loss-Complaint. 

2.  In  an  action  to  restrain  the  removal  of  personalty  from  premises 
teased  to  defendants,  where  the  complaint  did  not  allege  that  the 
property  was  attached  to  the  realty,  or  that  the  proposed  manner 
of  removal  would  injure  either  the  realty  or  the  personalty,  an  al- 
legation of  irreparable  injury,  without  a  recital  of  any  facts  in- 
dicating a  probability  thereof,  being  a  mere  conclusion  of  law,  and 
the  insolvency  of  the  defendants  not  being  sufficient  of  itself  to 
show  that  the  removal  would  cause  irreparable  injury,  the  complaint 
failed  to  give  jurisdiction  in  equity.     (Stewart  v.  Erpelding,  309.) 
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Znjnnctlon — Oroandi— Pr«¥«ntlon  of  ImpftraUe  laoa — SuActency  of 
BTidenoo. 

3.  In  an  action  to  restrain  the  removal  •£  personalty  from  leased 
property,  evidence  held  insufficient  to  sustain  tbe  complaint  allefpn^ 
the  necessity  of  an  injunction  to  prevent  irreparable  loss.  (Stewart 
V.  Erpelding,  309.) 

Injunctloii — ^Bonds— Necessity. 

4.  Under  Section  417,  L.  O.  L.,  providing  that  before  allowing 
an  injunction  the  court  shall  require  of  plaintiff  an  undertaking  with 
sureties,  an  injunction  should  not  be  granted  on  the  court's  own 
motion,  unless  plaintiff  gives  the  required  undertaking.  (Henderson 
Y.  Tillamook  Hotel  Co.,  379.) 

See  Appeal  and  Error,  10. 
See  Taxation,  1. 

INSANE  PERSONS. 

Insane  Persons^-QnardiansMp— Adjudication  of  Sanity— Effect — Stat- 
ute. 

1.  Section  3,  page  680,  Laws  of  1913,  provides  that  the  connty 
judge  of  any  county,  upon  being  notified  in  writing  that  any  per- 
son, by  reason  of  insanity,  is  unsafe  to  be  at  large,  or  is  suffering 
from  exposure  or  neglect,  shall  cause  such  person  to  be  committed 
to  a  hospital  for  the  insane  upon  a  determination  of  his  insanity 
by  the  county  judge  and  a  physician.  Section  1319,  L.  O.  L.,  pro- 
vides that  the  several  County  Courts  shall  have  power  to  appoint 
guardians  for  the  estates  of  insane  persons,  idiots  and  all  who  are 
incapable  of  conducting  their  own  affairs.  Section  1342  defines  an 
^'insane  person*'  as  including  every  idiot,  person  not  of  sound  mind, 
lunatic,  and  distracted  person.  Petitioner  was  committed  to  a  hos- 
pital for  the  insane  under  Section  3,  page  680,  Laws  of  1913. 
Guardians  were  appointed  for  his  estate,  and  after  his  discharge 
from  such  hospital  as  improved  he  was  recommitted  thereto.  From 
the  recommittal  order  of  the  County  Court  he  appealed  to  the  Circuit 
Court,  where  an  inquest  before  a  jury  resulted  in  his  discharge  as 
sane,  and  thereupon  he  petitioned  for  the  removal  of  his  guardians. 
Held  that,  since  Section  1342,  L.  O.  L.,  distinguishes  between  lunatics 
and  persons  of  unsound  mind,  the  mere  fact  that  an  incompetent 
has  been  released  from  an  asylum  to  which  he  was  committed  as  a 
lunatic,  or  unsafe  to  be  at  large,  is  no  reason  why  he  should  be  re- 
lieved of  guardianship  as  a  person  of  unsound  mind  incapable  of 
conducting  his  own  affairs,  except  upon  express  averment  and  ade- 
quate proof  that  he  is  able  to  conduct  his  own  affairs,  the  absence 
of  which  from  the  petition  and  evidence  in  the  instant  ease 
fatal  to  the  award  of  relief  sought.     (In  re  Sneddon,  470.) 

INSTBUOTIONS  TO  JTTBIEa 

See  Appeal  and  Error,  32. 
See  Assault  and  Battery,  1. 
See  Corporations,  5. 
Bee  Criminal  Law,  1,  4. 
See  Death,  3. 
See  Master  and  Servant,  S. 
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See  Municipal  Corporations,  9. 
See  Street  Bailroads,  5. 
See  Trial,  2,  3,  5,  7,  8,  9. 

Modiflcation  of  Requested  IxurtmctloxL 
See  Trial,  9. 

nrSUBANOE. 

Insurance — ^Fraternal  Benefit  Insurance — By-laws — ^Validity. 

1.  A  by-law  of  a  fraternal  benefit  insurance  society,  providing  that 
the  local  officers  shall  be  considered  as  agents  of  the  members  in 
accepting  and  transmitting  payments  for  insurance,  is  valid.  (Hart- 
man  V.  National  Council,  153.) 

Insurance— Fraternal  Benefit  Insurance — ^By-laws — ^Validity. 

2.  A  by-law  of  a  fraternal  benefit  society,  providing  that  a  mem- 
ber, saspended  for  nonpayment  of  dues,  shall  be  reinstated  only  when 
in  good  health,  and  that  the  payment  of  arrearages  shall  be  con- 
sidered a  warranty  of  good  health,  is  valid,  and  a  member  should  be 
held  to  a  strict  compliance  therewith.  (Hartman  v.  National  Council, 
153.) 

Insurance-^Fratemal  Benefit  Insorance — ^By-laws — Waiver. 

3.  Where  the  by-laws  of  a  fraternal  benefit  society  provided  that  a 
suspended  member  could  not  be  reinstated,  except  while  in  good 
heaJth,  and  thift  the  local  officers  had  no  authority  to  waive  the  pro- 
visions of  the  by-laws,  the  acceptance  by  the  local  officers  of  a  pay 
ment  of  arrearages  of  a  suspended  member,  with  knowledge  that  the 
member  was  at  that  time  sick,  does  not  waive  the  provisions  of  the 
by-laws  and  reinstate  the  member.  (Hartman  v.  National  Council, 
153.) 

Insorance — ^Fire  Insurance— ^Subrogation  of  Insorer. 

4.  Where  a  mortgagee  insures  the  hypothecated  property  at  his 
own  expense,  the  insurer,  paying  a  loss  by  fire  to  such  mortgagee  to 
the  amount  of  the  debt,  is  subrogated  to  the  mortgagee's  right  in 
such  debt,  since  the  insurance  contracted  and  paid  for  by  the  mort- 
gagee in  effect  makes  the  insurance  company  a  surety  to  the  holder 
of  the  mortgage  for  the  payment  of  the  debt.  (Milwaukee  Mechanics' 
Ins.  Co.  V.  Bamsey,  570.) 

Insurance — Fire  Insurance — Subrogation  of  Uisurer. 

5.  Where  insured  property  is  burned  by  the  tortious  act  of  one 
not  a  party  to  the  contract,  the  insurer  paying  the  loss,  is  subro- 
gated pro  tanto  to  the  chose  in  action  the  payee  has  against  the  tort- 
feasor by  reason  of  his  insurable  interest.  (Milwaukee  Mechanics' 
Ins.  Co.  V.  Bamsey,  570.) 

Xnsurance — Fire  Insurance — Subrogation  of  Insurer. 

6.  Bealty  was  insured  against  fire,  the  loss  being  payable  to  a 
mortgagee  as  its  interest  might  appear;  otherwise  to  the  insured. 
Within  the  term  of  the  policy  the  property  was  destroyed  by  fire, 
and  upon  the  mortgagee  and  owner  suing  the  insurance  company 
the  mortgagee  recovered  judgment  for  the  amount  of  its  secured  debt, 
'^hile  the  owner  failed  to  recover  because  he  had  contracted  to  sell, 
violating    a    policy    restriction.    The   insurance    company    paid    the 
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mortgagee's  judgment,  and  demanded  that  tbe  mortgagee  assign  to 
it  the  owner's  note  and  mortgage,  which  was  refused.  Thereupon 
the  company  sued  the  mortgagee  and  the  owner,  claiming  subroga- 
tion to  the  rights  of  the  mortgagee  against  the  owner,  and  seeking 
to  foreclose  the  security  and  recover  the  amount  of  the  debt.  Held, 
that  the  insurance  company  could  not  recover,  since  by  the  policy 
it  agreed  with  the  owner  to  pay  a  certain  designated  person,  the 
mortgagee,  in  ease  of  a  loss,  but  did  not  agree  to  pay  the  owner's 
debt  to  the  mortgagee  as  such.  (Milwaukee  Mechanics'  Ina.  Co.  v. 
Bamsey,  570.) 

INTENT. 

Construction  of  T*eglalative  Act. 
See  Statutes,  5. 

INTOXICATINa  XJQnOB& 

Intoxicating  Liqnon — Offenses — Statatas — Oonstltntiom. 

1.  The  home  rule  amendment  of  1906  to  Section  2,  Article  XI,  of  tbe 
Constitution,  whereby  municipalities  were  authorized  to  prepare  their 
own  charters  subject  to  the  Constitution  and  criminal  laws  of  the  state, 
did  not  abrogate  Section  2142,  L.  O.  L.,  providing  that  one  who  sells 
liquor  to  a  minor  shall,  upon  conviction,  forfeit  his  license,  so  as  to 
permit  a  city  to  authorize  a  violation  of  that  law.  (State  v.  Boysen, 
48.) 

IBBIGATION. 

IBBIGATION  DISTRICTS. 

ntRIOATION  IMPBOVSBAENT  OOMPANIEa 

8ee  Waters  and  Watercourses,  1-6. 

JUDOBS. 

Jndge»— Dlsqnalillcation — ^Intereat 

1.  Where,  two  days  before  commencement  of  the  suit,  the  trial 
judge  sold  his  stock  in  the  defendant  corporation  to  plaintiff,  he  was 
not  technically  disqualified  by  interest,  within  Section  956,  !■.  O.  L; 
but  it  would  be  preferable  for  him  not  to  hear  the  case.  (Henderson 
V.  Tillamook  Hotel  Co.,  379.) 
• 

JUDGMENT. 

Judgment — ^Entry — Time  of  Entry — Statotory  ProrisionB. 

1.  Section  201,  L.  O.  L.,  providing  that  the  judgment  shall  be 
entered  by  the  clerk  within  the  day  on  which  the  verdict  is  re- 
turned, is  directory  only,  and  a  judgment  in  condemnation  pro- 
ceedings  entered  24  days  after  verdict  is  valid,  within  Section  6860, 
providing  that  an  action  to  condemn  land  shall  be  commenced  and 
proceeded  to  final  determination  as  an  action  at  law,  except  as 
otherwise  specially  provided.     (Skelton  v.  Newberg,  126.) 

Judgment — Satisfaction — ^Notice  of  Assignment. 

2.  Where  a  judgment  debtor,  at  the  time  he  procured  satisfaction 
of  the  judgment  to  be  noted  on  the  margin  of  the  proper  record 
by  the  judgment  creditor's  attorney  in  consideration  of  payment  by 
him,  had  no  notice  that  the  judgment  creditor  had  assigned  the  jadg- 
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ment,  the  court  properly  refused  to  vacate  the  cancellation  of  the 
judgment  at  the  instance  of  the  assignee.     (Windsor  v.  Mourer,  281.) 

Jndgmont — Liens — Justices. 

3.  Section  771,  L.  O.  L.,  provides  that,  when  a  copy  of  a  writing  is 
certified  to  be  used  in  evidence,  the  certificate  shall  state  that  the 
copy  was  compared  with  the  original.  The  certificate  by  a  justice 
to  a  copy  of  a  judgment  which  was  filed  in  the  office  of  the  county 
clerk  in  accordance  with  Section  2442,  L.  O.  L.,  merely  recited  that  it 
was  a  full,  true  and  correct  copy  of  the  justice's  docket.  Held,  that 
the  certificate  was  insufficient,  and  the  filing  created  no  lien.  (Evans 
V.  Marvin,  540.) 

Judgment — Oonclnsiveness — Persons  Bound — Husband  and  Wife. 

4.  A  wife  is  not  bound  by  judgment  in  an  action  against  her  hus- 
hand  to  which  she  was  not  a  party.     (Dale  v.  Marvin,  528.) 

See  Justices  of  the  Peace,  2,  3. 

Appeal  ftom  Void,  but  not  Voidable,  Decree  by  Default 
See  Appeal  and  Error,  8. 

JUBISDIOnON. 

See  Appeal  and  Error,  11,  28. 

See  Corporations,  1,  4. 

See  Justices  of  the  Peace,  1,  3. 

JXrSTIOES  OF  THE  PEAOB. 

Justices  of  the  Peace-^urlsdictlon— Capacity  of  Party  to  Sue— As- 
sumed Name — Special  Demurrer. 

1.  A  justice  court  is  not  deprived  of  jurisdiction  of  a  suit  by  a 
person  doing  business  under  an  assumed  name  because  the  certificate 
required  by  Laws  of  1913,  page  272,  Section  5,  is  not  filed  with  the 
eounty  clerk,  unless  the  defect  is  raised  by  a  special  demurrer  in 
the  nature  of  a  plea  in  abatement,  since  the  act  affects  the  qualifica- 
tion of  the  party  to  sue  and  not  the  statement  of  the  cause  of  action. 
(Beamish  v.  Noon,  415.) 

Justices  of  the  Peace-Judgment — ^Pleading. 

2.  Under  Section  87,  L.  O.  L.,  declaring,  in  pleading  a  judgment 
or  other  determination  of  a  court  of  special  jurisdiction,  it  shall  not 
be  necessary  to  allege  the  facts  conferring  jurisdiction,  but  such 
judgment  may  be  stated  to  have  been  duly  made,  and,  if  such  allegation 
be  controverted,  the  party  pleading  shall  be  bound  to  establish  the 
facts  conferring  the  jurisdiction,  a  party  relying  on  the  judgment  of  a 
Justice's  Court  must  prove  the  facts  conferring  jurisdiction.  (Evans 
▼.  Marvin,  540.) 

Justices  of  the  Peace— Judgment — Jurisdiction. 

3.  Section  951,  L.  O.  L.,  declares  that  a  Justice's  Court  has  juris- 
diction of  actions  to  recover  money  or  damages  when  the  amount 
claimed  does  not  exceed  $250,  and  for  the  recovery  of  statutory  pen- 
alties and  personalty  of  a  value  not  exceeding  that  sum.  Section  952 
provides  that  justices  shall  not  have  jurisdiction  of  actions  involving 
title  to  real  property,  or  of  actions  for  false  imprisonment,  libel, 
elander,  malicious  prosecution,  etc.    The  exemplification  of  a  journal 
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of  a  justice,  allowing  the  entry  of  a  default  judgment,  did  not  dis- 
close the  nature  of  the  action  upon  which  judgment  was  rendered. 
Held,  that  a  party  relying  on  the  validity  of  such  judgment  could  not 
maintain  a  lien  by  reason  thereof;  it  not  appearing  that  the  justice 
had  jurisdiction.     (Evans  v.  Marvin,  540.) 

See  Judgment,  3. 

KNOWLEDOE. 

See  Fraudulent  Conveyances,  6,  9. 

UL  OBANDE,  GHABTEB  OF. 

Murray  ▼.  La  Grande,  598. 

LABOENT. 

Larcency— Evidence. 

1.  In  a  prosecution  for  larceny  of  cattle,  where  there  was  no  proof 
of  the  organization  or  existence  of  a  certain  cattlemen's  association, 
except  statements  by  certain  witnesses,  the  refusal  of  the  court  to 
allow  defendant  to  ask  a  witness,  who  had  testified  that  he  was  a 
member  of  such  cattlemen's  association,  whether  the  organization  did 
not  make  a  standing  offer  of  $1,000  to  anyone  furnishing  evidence 
to  convict  another  of  cattle  stealing,  was  proper,  there  being  no 
attempt  to  show  any  such  offer  in  relation  to  the  pending  ease. 
(State  V.  Gulliford,  231.) 

ULWS  OF  OBEGOK. 

Cited  and  Constraed  in  tills  Volume. 
See  Table  in  Front  of  this  Volume. 

LIENS. 

See  Executors  and  Admin  is  tratorsj  1« 

See  Judgment,  3. 

See  Mechanics'  Liens,  2. 

See  Vendor  and  Purchaser,  1. 

LIMITATION  OF  ACTIONa 

Limitation  of  Actions — ^Maturity  of  Obligation. 

1.  Where  a  father  conveyed  land  to  his  son,  charging  it  with 
a  lien  to  secure  the  payment  by  the  grantee  of  $600  to  his  brother, 
when  the  beneficiary  should  reach  his  majority,  and  such  beneficiary 
died  before  he  attained  such  age,  his  previous  death  could  not  hasten 
the  maturity  of  the  debt  to  initiate  the  period  of  the  statute  of 
limitations.     (Pierce  v.  Parks,  5S.) 

LOGS  AND  LOGGING. 

Iiogs   and   Logging — Contracte— Payments — ^Beadjnstment — ^"Sawmni 
Tally." 

1.  Under  a  contract  of  sale  by  W.  to  C.  of  standing  timber,  to  be 
removed  by  C,  providing  for  payments  monthly,  for  the  amount 
removed,  as  shown  by  the  log  scale,  and  for  adjustment  and  final 
determination  semi-annually,  from  the  "sawmill  tally"  (that  is,  the 
tally  kept  at  the  mill),  of  the  amount  removed,  C,  in  whose  hands 
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were  the  cutting,  manufacturing  and  marketing  of  tbe  logs,  having 
negligently  failed  to  keep  or  preserve  a  sawmill  tally,  cannot  have 
an  adjustment,  as  the  court  can  adopt  no  other  method  of  measure- 
ment than  that  provided  for  by  the  contract,  as  this  would  be  to 
make  a  new  and  different  contract.     (Cody  Lumber  Co«  v.  Coach,  106.) 

MANDAMira 

Bee  Exceptions,  Bill  of,  2,  3. 

MASTEB  AND  SE&VANT. 

Master  and  Servant — ^Injuies  to  Servant— Assompilon  of  BUk. 

1.  Under  the  employers'  liability  law  (Laws  1911,  p.  16),  making 
it  a  crime  for  an  employer  to  originate  or  continue  a  hazard  that 
might  be  prevented,  an  employee  continuing  in  a  hazardous  service 
does  not  assume  the  risk  of  injury;  for  that  would  avoid  the  force 
of  the  statute  and  allow  private  persons  to  contract  with  respect  to 
the  commission  of  crimes..  (Sonniksen  y.  Hood  Biver  Gas  &  Elec. 
Co.,  25.) 

Master  and  Servant — ^Xnjnrlee  to  Servant — ^Actiona — Jury  Question. 

2.  Evidence  on  the  questions  whether  an  injured  lineman  knew  of 
defects  or  was  guilty  of  negligence  in  failing  to  properly  insulate  elec- 
tric wires  Tield^  under  the  evidence,  for  the  jury.  (Sonniksen  v.  Hood 
Biver  Gas  &  Elec.  Co.,  25.) 

Master  and  Servant— Injuries  to  Servaat— Contributory  Negligence— 
Instructions. 

3.  In  a  personal  injury  action  by  an  employee,  the  court  charged 
that  his  contributory  negligence  would  not  be  a  defense,  but  might 
be  taken  into  account  in  affixing  the  amount  of  the  damages;  such 
negligence  being  considered  in  mitigation.  The  court  further  charged 
that  the  employers'  liability  law  made  it  incumbent  on  the  jury  to 
compare  the  negligence  of  both  employer  and  employee,  and  that,  if 
the  employee  was  negligent,  such  negligence  might  be  taken  into  ac- 
count in  mitigation  or  reduction  of  damages.  Held,  that  the  instruc- 
tions, read  together,  correctly  stated  the  law  that  the  contributory 
negligence  of  the  employee,  if  any,  must  be  compared  with  that  of 
the  employer,  and  considered  in  mitigation  in  assessing  damages. 
(Sonniksen  v.  Hood  Biver  Gas  &  Elec.  Co.,  25.) 

Master  and  Servant — "Railroad"  Employees. 

4.  The  word  "railroad"  in  Section  6946,  L.  O.  L.,  making  every 
corporation  operating  a  railroad  liable  for  injuries  sustained  by  em- 
ployees by  the  default  of  coemployees,  includes  a  logging  railroad  used 
exclusively  by  the  owner.  (Morgan  v.  Grande  Bonde  Lumber  Co., 
440.) 

Master  and  Servant^InJury  to  Servant— Evidence. 

5.  Where  a  section-hand  on  a  logging  railroad  was  ordered  to  assist 
in  loading  a  train,  and  when  the  loading  was  completed,  the  foreman 
directed  t}ie  men  to  get  aboard,  the  section-hand  while  on  the  train, 
was  entitled  to  protection  as  such.  (Morgan  v.  Grande  Bonde  Lumber 
Co.,  440.) 
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Master  and  Servant— Injury  to  Serrant— X^ontrlbntory  Nec^iigenco. 

6.  Whether  a  section-hand  on  a  logging  railroad  was  guilty  of 
negligence  in  riding  on  a  logging  train,  by  orders  of  the  foreman,  held, 
for  the  jury.     (Morgan  v.  Grande  Bonde  Lumber  Co.,  440.) 

Master  and  Servant— Injnry  to  Senrant-^ontrlbntory  Negligence. 

7.  Whether  a  section-hand  was  negligent  in  riding  with  his  feet 
hanging  over  the  edge  of  a  flat  car  in  a  logging  train,  in  violation  of 
orders  held,  for  the  jury.  (Morgan  v.  Grande  Bonde  Lumber  Co., 
440.) 

Master  and  Servant— Injury  to  Employee— Oontribntoiy  Ne^igence. 

8.  Whether  an  employee  on  a  logging  train,  running  away  on  a 
down  grade,  was  guilty  of  contributory  negligence  in  jumping  from 
the  train,  held,  under  the  evidence,  for  the  jury.  (Morgan  v.  Grande 
Bonde  Lumber  Co.,  440.) 

Master  and  Servmnt^Injniy  to  Servant — Caxe  of  Emiiloyar. 

9.  An  employer,  maintaining  a  logging  railroad  and  carrying  em- 
ployees to  load  logging  trains,  must  use  reasonable  precdutiona  to  pro- 
tect them  from  injury.     (Morgan  v.  Grande  Bonde  Lumber  Co.,  440.) 

Master  and  Servant — Injury  to  Servant-^are  Bequlzed  of  Employer. 

10.  Whether  an  employer  maintaining  a  logging  railroad  and  operat- 
ing thereon  logging  trains  was  guilty  of  negligence  in  failing  to  main- 
tain the  track  in  a  reasonably  safe  condition  and  to  furnish  a 
locomotive  properly  equipped,  held,  for  the  jury.  (Morgan  v.  Grande 
Bonde  Lumber  Co.,  440.) 

Master  and  Servant — ^Action  for  Injury— Employers'  Uabillty  Act 

11.  Under  the  Employers*  Liability  Act  (Laws  1911,  p.  16),  pro- 
viding that  all  persons  engaged  in  the  construction  of  any  building 
or  other  structure  shall  use  all  practicable  care  for  the  safety  of 
life  and  limb,  without  regard  to  the  cost  of  safety  appliances,  a 
servant's  action  for  injury  from  the  falling  of  a  heavy  valve  while 
it  was  being  raised  by  an  improvised  derrick  came  within  the  gen- 
eral clause  of  the  act,  and  the  employer's  negligence  in  failing  to 
fasten  the  ends  of  a  pole  so  as  to  provide  a  safe  place  for  plaintiff  tx> 
work  would  be  a  violation  of  the  act.  (Neilsen  v.  Portland  Gaa  & 
Coke  Co.,  54J5.) 

Master  and  Servant — ^Liability  for  Injuries — ^Relation  Between  Par- 
ties. 

12.  Under  a  contract  with  a  city  to  grade  a  street,  which  provided 
that  the  work  should  be  performed  under  the  personal  supervision 
of  the  contractor,  that  no  part  of  the  contract  should  be  sublet,  as- 
signed or  transferred  without  the  written  consent  of  the  city,  and 
that  no  such  written  consent  should  release  the  contractor  from  any 
obligation  either  to  the  city,  or  to  persons  employed  by  any  subcon- 
tractor, where  the  contractors  sublet  a  part  of  the  work  without 
the  city's  consent,  they  were  liable  for  injuries  to  a  subcontraetor'a 
employee  as  if  he  had  been  in  their  employ,  as  the  city  in  the 
control  of  its  streets  and  the  improvement  thereof  was  •exercising 
a  governmental  function,  and  its  contracts  operated  at  least  upon 
the  parties  concerned  with  the  force  of  a  law.  (Wolsiffer  v.  Bechilly 
616.) 
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ICutor  and  Benrant— Actions  for  Injnxies — QnoBtloni  for  Jury.    . 

13.  In  an  action  for  injuries  to  an  employee  of  parties  enga^d  in 
grading  a  street,  caused  by  falling  into  a  pit  which  was  being  filled 
and  alleged  to  have  been  due  to  the  failure  to  provide  a  safety  rail^ 
or  similar  contrivance  to  prevent  such  accidents,  the  court  erred  in 
charging  that  the  case  came  under  the  Employers'  Liability  Act  (Laws 
1911,  p.  16),  and  that  it  was  for  the  jury  to  determine  whether  such 
a  device  as  was  alleged  in  the  complaint  could  have  been  furnished 
without  impairing  or  destroying  the  efficiency  of  the  work,  as  no 
part  of  the  liability  act  could  apply  except  the  general  provision  of 
Section  1  that  all  owners,  contractors  or  subcontractors,  and  other 
persons  having  charge  of,  or  responsible  for,  any  work  involving 
risk  or  danger  to  employees  or  the  public,  shall  use  every  device,  care 
and  precaution  which  it  is  practicable  to  use  for  the  protection  and 
safety  of  life  and  limb,  limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  structure,  machine,  or  other  apparatus,  and  it 
was  for  the  jury  to  determine  whether  the  work  involved  a  risk  or 
danger  to  employees  or  the  public,  and  whether  it  was  practicable 
to  use  a  safety  rail,  or  other  contrivance.     (Wolsiffer  v.  Bechill,  516.) 

Master  and  Senrant— UablUtj  for  Injuries — Safety  Appliances. 

14.  That  a  contract  with  a  city  did  not  require  the  contractor  to 
provide  a  safety  rail  or  other  contrivance  to  prevent  employees  from 
falling  into  a  pit  did  not  relieve  the  contractor  of  liability  if  such 
contrivance  was  required  by  the  Employers'  Liability  Act.  (Wolsiffer 
V.  BechUl,  516.) 

Master  and  Senrant— Employers'  IiLabllity  Act--43cope. 

15.  The  Employers'  Liability  Act  (Laws  1911,  p.  16),  Section 
1,  providing  generally  that  all  owners,  contractors,  subcontractors 
and  other  persons  having  charge  of,  or  responsible  for,  any  work 
involving  a  risk  or  danger  to  the  employees  or  the  public,  shall  use 
every  device,  care  and  precaution  for  the  protection  and  safety  of  life 
and  limb,  includes  hazardous  occupations  in  general,  not  specifically 
enumerated  in  the  first  part  of  the  section.  (Yovovich  v.  Falls  City 
Lumber  Co.,  585.) 

Master  and  Senrant— -Employeraf  Liability  Act — ^Hazardous  Occupa- 
tion— Question  for  Jury. 

16.  Whether  the  work  conducted  by  an  employer,  in  which  an 
employee  is  killed  or  injured,  involved  a  risk  or  danger  to  such  em- 
ployee, is  a  question  of  fact  for  the  jury.  (Tovovich  v.  Falls  City 
Lumber  Co.,  585.) 

Master  and  Servant — Employment  Wltliin  Employers'  Liability  Act- 
Lumbering — Question  for  Jury. 

17.  Whether  deceased,  killed  by  the  springing  up  of  a  tree  trunk 
Tvhich  be  had  just  cut  through  by  direction  of  his  foreman,  was  en- 
gaged in  a  hazardous  employment,  involving  a  risk  and  danger  to 
the  employee,  within  the  Employers'  Liability  Act  held  for  the  jury, 
under  the  evidence.     (Yovovich  v.  Falls  City  Lumber  Co.,  585.) 

Bftaster  and  Serrant— Employers'  Liability  Act — Negligence  of  Fellow- 
senrant. 

18.  By  direct  provision  of  Employers'  Liability  Act,  Section  5, 
-where  the  deceased  servant,  in  cutting  through  a  tree,  merely  con- 
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formed  to  tbe  directions  of  his  superior,  as  was  his  datj,  for  the  re- 
sulting injury  the  employer  was  liable,  irrespective  of  any  neglige&ee 
on  the  part  of  such  superior  servant.  (Yovovich  v.  Falls  City  Lumber 
Co.,  585.) 

Master  and  Bervaiit — ^Employers'  Liability  Act — ^Agent  of  Employer. 

19.  By  direct  provisions  of  Employers'  Liability  Act,  section  2, 
tbe  foreman  in  charge  of  the  lumbering  operations,  in  which  deceased 
servant  was  engaged  at  his  death,  was  the  agent  of  the  lumber  com-- 
pany.     (Yovovich  v.  Falls  City  Lumber  Co.,  585.) 

See  Carriers,  2. 

BecoTery  for  Deatb  XTnder  Employers'  IiiabUity  Act. 
See  Death,  1-3. 

HEOHANICS^  UENS. 

Mechanics'  Liens — ^Action  to  Foreclose— Default  Judgment — ^Pleadliig 
to  Snpport. 

1.  In  a  suit  to  foreclose  a  mechanic's  lien,  a  default  decree,  fore- 
closing a  trust  company  of  all  interest  in  the  property,  was  void, 
where  the  allegation  only  stated  it  (Claimed  some  interest  in  the  prop- 
erty, but  failed  to  define  it.     (Oregon  Lumber  A  Fuel  Co.  v.  Hall,  138.) 

Mechanics'  Liens— Claim — Statement  of  Nature  of  MateriaL 

2.  A  notice  of  lien,  not  stating  the  nature  of  the  materials  fur- 
nished, was  sufficient.     (Oregon  Lumber  ft  Fuel  Co.  ▼.  Hall,  138.) 

MILWAUKIE,  CHABTEB  OF. 

Birkemeier  v.  Milwaukie,  143. 

BdNBS  AND  MINERALS. 

Mines   and  Iffinerals— Public   Mineral  Lands — Quieting  Title — Sri- 
dence— Assessment  Work. 

1.  In  an  action  to  quiet  title  to  a  placer  mining  claim,  evidence 
held  to  show  that  the  work  of  clearing  brush  and  trees  therefrom, 
done  by  plaintififs  the  year  prior  to  defendant's  relocation,  was  for 
the  purpose  of  enabling  the  claim  to  be  worked  by  dredging,  and  was 
therefore  asBessment  work,  which  prevented  a  forfeiture  of  the 
claim.     (Richen  v.  Davis,  311.) 

Mines  and  Minerals — ^Public  Mineral  Lands— Quieting  Title— Burden 
of  Proof — ^Forfeiture. 

2.  In  a  suit  to  quiet  title  to  a  placer  mining  claim  against  a 
junior  locator,  the  burden  is  on  the  junior  locator  to  show  failure 
by  the  senior  locator  to  do  the  annual  work  required  by  Revised 
Statutes  of  the  United  States,  Section  2324.  (Comp.  Stats.  1913, 
}  4620.)     (Richen  v.  Davis,  311.) 

Mines  and  Minerals — ^Public  Mineral  Lands— Porfeitnre — Beemnptlon 
of  Work. 

3.  Where  the  senior  locators  of  a  placer  mining  claim  had  resumed 
work  thereon  prior  to  the  relocation  of  the  claim,  the  land  was  not 
subject  to  relocation.     (Richen  v.  Davis,  311.) 
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Mines  and  KineralB— Public  Mineral  LandB— Forfeiture— Degree  of 
Proof. 

4.  To  establish  forfeiture  of  a  mining  claim,  it  must  be  shown 
bj  elear  and  convincing  proof  that  the  former  locator  has  failed 
to  perform  the  work  or  make  the  improvements  required,  since  for- 
feitures are  not  favored.     (Bichen  v.  Davis,  311.) 

Mines  and  Minerals — ^Public  BCinerai  Lands — ^Forf  eltar»— Besumption 
of  Work — Intervening  Claim. 

5.  Where  the  senior  locator  of  a  placer  mining  claim  had  failed 
to  do  the  required  assessment  work,  a  relocation  by  another,  who  also 
failed  to  do  the  work  for  a  succeeding  year,  does  not  terminate  the 
right  of  the  senior  locator  to  resume  work  thereon,  so  as  to  authorize 
a  third  person  to  relocate  the  claim  after  the  senior  locator  had 
done  the  assessment  work  for  a  succeeding  year,  since  it  is  only 
against  intervening  rights  that  a  resumption  of  work  on  a  mining 
claim  does  not  resuscitate  the  possessory  rights  of  the  claimant. 
(Richen  v.  Davis,  311.) 

Mines  and  Minerals — ^Public  Mineral  Lands — ^Assessment  Work— <niar- 
acter  of  Work. 

6.  The  fact  that  the  claimant  of  a  placer  claim  fenced  it  and 

pastured  a  cow  thereon  and  cut  firewood  therefrom,  while  such  work  ! 

cannot  be  counted  as  part  of  assessment  work,  does  not  defeat  the 
possessory  rights  of  the  claimant,  where  sufficient  mining  work  was 
done  thereon.     (Bichen  v.  Davis,  311.) 

BaiSBEPB£S£NTATION& 
See  Exchange  of  Property,  2,  8b 

MISTAKE. 

See  Belease,  3. 

MODIPIOATION. 
Of  Requested  Instractions. 
See  Trial,  9. 

MOBTOAGES. 

Mortgages — Foredosore — Strict  Foreclosure. 

1.  Where  an  attorney  agreed  to  advance  money  to  buy  in  the 
state's  claim  against  plaintiflTs  land,  and  plaintiff  agreed  that,  if 
she  did  not  reimburse  him  within  a  stipulated  time,  he  should  be- 
come entitled  to  that  portion  of  the  land,  there  was  a  confidential 
relation  between  the  parties,  and  plaintiff's  rights  to  the  land  could 
be  barred  only  by  a  strict  foreclosure.     (Wiley  v.  Whitney,  92.) 

Mortgages — ^Deed  Absolute  in  Form. 

2.  A  conveyance  absolute  on  its  face,  but  in  fact  intended  to 
be  security  for  the  payment  of  a  debt,  did  not  convey  title,  but  was 
only  a  mortgage  which  it  was  necessary  to  foreclose  as  provided  by 
statute,  before  the  grantor  or  mortgagor  could  be  divested  of  hin 
estate.  The  fact  that  it  was  agreed  that  the  grantee  should  have 
the  power  to  convey  the  premises  and  account  for  the  proceeds  did 
not  change  the  character  of  the  transaction.  (Vincent  v.  First  Nat. 
Bank,  579.) 
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Mortga^Mh— Action  for  AccoiintiJig— Proof . 

3.  A  complaint  alleging  that  plaintiffs,  being  indebted  to  defend- 
ant, executed  a  warranty  deed  intended  to  secure  the  debt,  that  it 
was  agreed  that  the  grantee  might  convey  the  premises  and  account 
for  the  proceeds,  and  that  the  grantee  negligently  sold  or  exchanged 
the  premises  for  other  property  to  plaintiff's  damage  in  a  certain 
sum,  showed  that  the  transaction  was  a  mortgage,  and  that  the  mort- 
gagee,  having  no  title  had  attempted  to  alienate  the  estate  of  the 
mortgagor,  and  that  the  title  of  the  mortgagor  was  in  no  way  dis- 
turbed, and  hence  stated  no  cause  of  action.  (Vincent  y.  First  Nat. 
Bank,  579.) 

MOTIONS. 

See  Appeal  and  Error,  16. 

MXJNICIPAI.  COBPOBATIONa 

Municipal  Oorporattona — Mayor — ^Vacandes  in  Offlce. 

1.  Pendleton  City  charter  (Laws  1899,  p.  711)  provided  that  the 
council  shall  select  one  of  its  members  to  preside  over  the  body  and 
perform  the  duties  of  the  mayor,  in  case  of  his  absence  or  inability  to 
act.  Other  portions  of  the  charter  provide  for  the  filling  of  any  vacan- 
cies in  office  by  appointment  of  the  mayor  with  consent  of  the  council. 
Held,  that,  as  other  vacancies  were  so  carefully  provided  for,  the  chair- 
man of  the  council,  in  case  of  the  death  of  the  mayor,  succeeds  to 
the  office  until  it  can  be  regularly  filled  by  election.  (State  ex  rel.  v. 
Kirkpatrick,  8.) 

Municipal   Corporations — ^Noticas — ^Posting. 

2.  Where  notices  of  election  to  create  a  corporation  came  from 
the  proper  source  and  were  displayed  in  public  places  for  the  desig- 
nated time,  it  was  immaterial  who  posted  them.  (State  on  Inf.  v. 
Johnson,  &5.) 

Municipal   Corporations — Creationr— Electtons-^Poflting  of   Notices- 
Place  of  posting. 

3.  The  posting  of  a  notice  of  election  to  create  a  corporation 
outside  of  the  proposed  municipality,  but  within  the  precinct,  la  suf- 
ficient.    (State  on  Inf.  v.  Johnson,  85.) 

Municipal   Corporations — Creation — ^Elections— Hours   of   Slection— 
Notice. 

4.  Failure  of  a  notice  of  election  to  create  a  corporation,  to 
specify  that  the  polls  would  be  open  until  8  o'clock,  as  required  by 
law,  did  not  affect  the  validity  of  the  election,  in  the  absence  of 
any  crowding  at  the  polls  or  any  proof  that  anyone  came  too  late 
to  vote.     (State  on  Inf.  v.  Johnson,  85.) 

Municipal  Corporations — Organization— ^Conflict  With  Ezistiii^  Oor- 
poraUons. 

5.  The  existence  of  the  Port  of  Coquille  River  with  control  of 
the  river  and  bay  and  harbors  between  its  boundaries  and  the  sea, 
but  excluding  from  its  territory  about  25  miles  of  the  river  and 
bay,  does  not  prevent  the  creation  of  a  port  to  include  all  the 
territory  along  the  river  below  the  Port  of  Coquille   Biver^   for  a 
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eosflict  between  the  two  is  not  probable  or  possible.     (State  on  Inf. 
V.  Jobnson,  85.) 

Municipal  Oorporations — Organlzatloii — ^Elections — ^Time  of  Election. 

6.  The  statute  providing  that  the  County  Court  shall  call  a  special 
election  to  be  held  not  less  than  40  days,  nor  more  than  60  days,  on 
the  question  of  the  creation  of  a  municipal  corporation,  refers  to 
the  length  of  time  a  call  must  be  made  preceding  the  day  fixed  for 
the  election.     (State  on  Inf.  v.  Johnson,  85.) 

Municipal  Corporations — Creation. 

7.  The  improper  inclusion  of  land  within  a  proposed  port  will 
not  invalidate  the  proceedings  for  incorporation,  where  the  quantity 
18  so  negligible  that  its  inclusion  could  have  had  no  appreciable 
effect  on  the  election,  and  it  does  not  infringe  on  the  taxable  prop- 
erty in  any  other  port.     (State  on  Inf.  v.  Johnson,  85.) 

Municipal  Corporations — Creation. 

8.  The  existence  of  a  port,  created  to  prevent  improvements  on 
the  river  below  the  corporate  limits,  does  not  prevent  the  organiza- 
tion of  a  port  to  include  lands  is  excluded  from  such  limits.  (State 
on  Inf.  V.  Johnson,  85.) 

Municipal  Corporations — ^Usa  of  Streets — ^Actions  for  Injuries — ^In- 
structions. 

9.  In  an  action  for  injuries  to  a  pedestrian  on  a  city  street,  who 
was  struck  by  a  wagon,  a  requested  instruction  that  there  was  no 
rule  of  law  which  makes  it  negligence  for  a  person  to  stand  in  the 
street  for  a  moment  when  he  has  taken  proper  precautions  to  look 
for  approaching  vehicles  was  misleading,  as  implying  that  the  plain- 
tiff would  not,  as  a  matter  of  law,  be  negligent  under  such  circum- 
stances, whereas  it  was  for  the  jury  to  say  whether  or  not  such 
acts  were  negligent.     (Delovage  v.  Old  Oregon  Creamery  Co.,  430.) 

Municipal  Corporations— Initiative  and  Beferendum  Powers — Consti- 
tutional Provisions. 

10.  Section  la.  Article  lY,  Constitution,  reserving  to  the  voters 
of  every  municipality  the  initiative  and  referendum  powers  as  to 
all  municipal  legislation,  and  Article  XI,  Section  2,  granting  to  the 
voters  of  every  city  power  to  enact  a  municipal  charter  subject  to 
the  Constitution  and  criminal  laws,  the  common  council  of  the  city 
may  not  initiate  an  ordinance  and  submit  it  to  a  vote  of  the  people 
as  an  initiative  measure  without  first  passing  it.  (Thielke  v.  Albee, 
449.) 

Municipal  Corporations — ^Local  Betterment  Assessments — Compliance 
With  Cliarter. 

11.  The  imposition  of  a  tax  upon  property  by  a  municipality  for 
a  local  improvement  is  a  hostile  proceeding,  and  before  realty  can 
be  charged  therewith  the  municipality  must  have  complied  with  the 
provisions  of  its  charter  as  to  jurisdiction.  (Murray  v.  La  Grande, 
598.) 

Municipal  Corporations — Local  Betterment  Assessments— Alternative 
Procedure. 

12.  The  legislative  power  may  provide  one  or  more  methods,  con- 
current or  successive  in  operation,  for  the  imposition  of  local  benefit 
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aMessments  to  eorer  the  cost  of  improvements  in  the  future  or  al- 
ready made  either  of  whieh  methods  the  city  may  pursue.  (Murray 
▼.  La  Grande,  5^8.) 

Municipal  Oorporatioii*— Local  Befttemwnt  Aaseasmenta— Second  An- 
■enment — ^Legialative  Power. 

13.  Although  a  local  benefit  assessment  under  existing  laws  may 
have  been  invalid  for  want  of  jurisdiction,  the  legislature,  by  sub- 
sequent enactment,  may  provide  a  new  and  independent  procedure, 
ignoring  even  the  question  of  jurisdiction  under  the  former  invalid 
assessment,  to  levy  a  tax,  or  provide  for  the  same,  to  cover  the  cost 
of  an  actual  improvement.     (Murray  ▼.  La  Grande,  598.) 

Municipal   Corporationa — Local   Bettennent   Aaseasment— Failure   to 
aive  Jnrladictional  Notice— BeaaBesament— Validity. 

14.  Where  the  charter  of  defendant  city  provided  that,  if  any 
local  betterment  assessment  was  set  aside  by  any  court,  the  council 
might  cause  a  new  one  to  be  made  in  like  manner  for  the  collec- 
tion of  the  amount  assessed,  and  where  a  street  improvement  assess- 
ment was  invalid,  because  the  notice  thereof  to  property  owners, 
made  a  jurisdictional  prerequisite  by  the  charter,  was  defective,  no 
subsequent  reassessment  of  the  cost  of  the  improvement  under  the 
provision  of  the  charter  was  valid,  since  the  giving  of  notice  in 
the  terms  described  by  the  charter,  the  organic  law  under  which  the 
municipality  operated,  was  a  condition  precedent  to  the  city's  secur- 
ing jurisdiction  to  make  an  improvement,  and  to  cure  the  invalidity 
in  the  proceedings  it  was  necessary  that  they  be  had  de  novo,  with 
valid  notice,  etc.,  to  give  jurisdiction.     (Murray  v.  La  Grande,  598.) 

MUTUAL  BENEFIT  INSURANCE. 

Bee  Insurance,  1-3. 

MUTUALITY. 
See  Specific  Performance,  1. 

NAMEa 

Names — Assumed  Names — Statutes — Bight  to  Sne. 

1.  Under  Laws  of  1913,  page  270,  depriving  a  person  doing  business 
under  an  assumed  name  failing  to  file  the  certificate  required  of  the 
right  to  sue,  which  act  gave  30  days  after  it  took  effect  for  mer- 
chants to  comply  with  the  act,  goods  sold  at  any  time  up  to  the  end 
of  the  30-day  period  could  be  recovered  for,  though  no  certificate  was 
filed.     (Beamish  v.  Noon,  415.) 

NEGLIGENCE. 

Negligence— Injuries  to  Servant— Actions — Contributory  Negligence. 

1.  Under  Employers'  Liability  Act  (Laws  1911,  p.  18),  Section  6, 
providing  that  the  contributory  negligence  of  the  person  injured  shall 
not  be  a  defense,  but  may  be  taken  into  account  by  the  jury  in  fixing 
the  amount  of  the  damages,  the  jury,  as  a  basis  for  computation, 
should  first  discover  what  sum  of  money  would  afford  indemnity  for 
the  injury,  irrespective  of  the  cause  of  the  hurt,  and  then,  if  both 
employer  and  employee  are  guilty  of  negligence,  they  must  compare 
the  employer's  negligence  with  that  of  the  employee,  and  from  such 
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relative  estimate  assess  the  damages.     (Sonnikaen  v.  Hood  Biver  Gas 
&  Elec.  Co.,  25.) 

Negligence  —  Swimmixig-pool  —  Injuries  to  DiYW  —  I^1)l]lty  of  Pro- 
prietor. 

2.  Although  the  proprietor  of  a  swimming-pool  is  not  an  insurer 
of  the  safety  of  patrons^  he  is  required  to  use  reasonable  care  in  fur- 
nishing reasonably  safe  conditions,  and,  if  they  are  not  reasonably 
safe,  because  of  depth  of  water  too  slight  to  permit  diving  with  safety, 
on  failure  to  give  notice  of  such  condition  and  to  warn  patrons,  the 
proprietor  is  liable  for  any  resulting  injury.  (Johnson  v.  Hot  Springs 
Land  &  Imp.  Co.,  333.) 

KegUgence— Swimming-pool— Injuries  to  Direr — Ck>ntribatory  Negli- 
gence. 

3.  In  an  action  by  the  administrator  of  one  killed  by  diving  and 
striking  the  bottom  of  a  swimming-pool  on  account  of  the  insufficient 
depth  of  water,  where  the  deceased  was  a  good  diver,  had  been  in  the 
plunge  previously  when  the  water  was  at  its  usual  and  safe  depth, 
where  he  was  told  upon  inquiry  that  the  water  was  only  half  the 
usual  depth,  and  was  shallow,  but  was  coming  in  fast,  where  he 
waited  for  the  tank  to  fill  up,  where  he  saw  his  friends  standing  in 
the  pool,  and  so  was  able  to  judge  the  depth  of  the  water  for  himself, 
and  where  it  was  apparent  that  he  realized  the  danger  of  diving,  he 
was  guilty  of  contributory  negligence.  (Johnson  v.  Hot  Springs  Land 
A  Imp.  Co.,  333.) 

Negligence— Actions — Questions  for  Jury. 

4.  Negligence  is  a  question  of  fact  to  be  determined  by  the  jury. 
(Delovage  v.  Old  Oregon  Creamery  Co.,  430.) 

See  Trial,  7. 

Negligence  of  F^ow-serrsnt* 
See  Master  and  Servant,  18. 

NEW  TBIAXi. 

New  Trial— Grounds — ^Waiver  of  Iaw, 

1.  Under  Section  548,  L.  O.  L.,  providing  that  for  the  purpose 
of  being  reviewed  an  order  setting  aside  a  judgment  and  granting 
a  new  trial  shall  be  deemed  a  judgment  or  decree,  the  Circuit  Court 
can  enter  such  order  only  when  in  the  trial  of  the  cause  an  error 
-was  committed  so  prejudicial  that  the  judgment  rendered  would  be 
reversed  on  appeal.     (Delovage  v.  Old  Oregon  Creamery  Co.,  430.) 

NOTICE. 

See  Corporations,  6,  7. 

See  Execution,  1. 

See  Highways,  3. 

See  Judgment,  2^ 

See  Mechanics'  Liens,  2. 

See  Municipal  Corporations,  2,  3,  4« 

See  Principal  and  Agent,  2. 

See  Quo  Warranto,  1. 

See  Schools  and  School  Districts,  4. 
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See  Trusts,  8. 

Bee  Vendor  and  Purchaser,  3. 

See  Waters  and  Watercourses,  6. 

Street  Aeaeflsment  InTalld  for  Failure  of  Proper  Kotioe. 

See  Municipal  Corporations,  11-14. 

OFFICEBS. 

Offlcers — Tenure— Declared  Vacancy. 

1.  Under  Section  1,  Article  XV,  of  the  Constitution,  providing 
that  all  officers  except  members  of  the  legislative  assembly  shall  hold 
their  offices  until  their  successors  are  elected  and  qualified,  the  legis- 
lature has  no  power  to  declare  a  vacancy  in  an.  office  held  by  virtue 
of  an  election.     (State  ex  rel.  v.  Hodgin,  480.) 

See  Corporations,  5,  6. 

See  District  and  Prosecuting  Attorneys,  1. 

See  Municipal  Corporations,  1. 

OPrniOK  EVIDBKOE. 

See  Evidence,  2-4. 

OBBINAKOES. 

See  Franchises,  1. 

OBEGOK  CA8B& 

Applied,  Approved,  Cited,  Dlitingnlrtiad,  F<dloived  and  Overruled  In 

tbis  Volnme. 

See  Table  in  Front  of  this  Volume. 

OREGON  CONSTITUTION. 

Cited  and  Coiwtraed  in  tills  Volume. 
See  Table  in  Front  of  thi^  Volume. 

OREGON  STATUTEa 

Cited  and  Constmed  in  this  Volume. 

See  Tables  (Code  and  Session  Laws)  in  Front  of  thia  Volume. 

PARTIES. 

Partiea^—Capacity  to  Sne— Aasamed  Namee— Waiver. 

1.  Where  a  plaintiff  sues  under  an  assumed  name  without  al- 
leging the  filing  of  the  certificate  as  required  by  IiawB  of  IMS,  page 
272,  Section  5,  the  incompetency  of  plaintiff  to  sue  is  manifest  o% 
the  face  of  the  complaint,  and  is  waived  by  answering  to  the  merits 
(Section  72,  L.  0.  L.).     (Beamish  v.  Noon,  415.) 

PASSENGER. 

See  Carriers,  1-3. 

See  Street  Bailroads,  1-4,  6. 


I 


Index.  703 


PAYMEMT. 
Payment — Sufflciency  of  Evidence. 

1.  In  an  action  to  reform  a  deed  and  to  determine  whether 
plaintiff,  to  whom  his  father  had  granted  land  charged  with  the 
payment  of  $600  to  his  brother  when  the  latter  should  reach  his 
majority,  was  liable  to  the  brother's  heirs  for  the  amount,  evidence 
held  insufficient  to  show  payment  of  such  amount  to  the  father 
as  such  heir.     (Pierce  v.  Parks,  58.) 

See  Logs  and  Logging,  1. 
See  Beceivers,  5. 

PENDI.ETOK,  OHABTEB  OF. 

Bowlesby  v.  Fitzgerald,  14. 
State  ex  rel.  v.  Eirkpatrick,  8. 

PERSONAL  INJnBIE& 

See  Carriers,  1,  3. 

See  Master  and  Servant,  1-14. 

See  Municipal  Corporations,  9. 

See  Negligence,  1-3. 

See  Street  Railroads,  1-6. 

PIiEABINO. 

Pleading— Defensea — 'Tnconsistent  Defenses.** 

1.  Defenses  are  not  inconsistent  when  they  may  all  be  tme,  and 
are  only  inconsistent  when  some  of  them  must  necessarily  be  false  if 
others  are  true,  and  in  such  a  case  they  cannot  be  united.  (Susznik 
V.  Alger  Logging  Co.,  189.) 

Pleading — ^Defenses — ^Inconsistent  Defenses. 

2.  In  an  action  for  injuries  based  on  the  theory  of  the  relation  of 
passenger  and  carrier  between  plaintiff  and  defendant,  an  answer 
setting  up  the  Workmen's  Compensation  Act  as  affording  the  remediea 
for  plaintiff,  and  alleging  that  plaintiff  was  guilty  of  negligence,  does 
not  set  forth  inconsistent  defenses,  though  allegations  in  the  first 
defense  that  plaintiff  was  riding  on  the  train  without  the  consent  or 
knowledge  of  defendant,  and  of  plaintiff's  negligence,  are  irrelevant, 
because  under  the  compensation  act  such  questions  are  eliminated. 
(Susznik  v.  Alger  Logging  Co.,  189.) 

See  Adverse  Possession,  3,  4. 

See  Appeal  and  Error,  13,  17. 

See  Equity,  3. 

See  Injunction,  2. 

See  Justice  of  the  Peace,  2. 

See  Mechanics'  Liens,  1. 

See  Quieting  Title,  6,  7. 

See  Vendor  and  Purchaser,  1. 

PORTLAND,  OHABTEB  OF. 

Thielke  v.  Albee,  449. 
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Qnletiiig  Title — ^Fleadlng— Iiegal  and  Equitable  Tltle—Vulftaee. 

7.  In  an  action  to  quiet  title,  where  opportunity  to  plead  an  equi- 
table title  hj  estoppel  is  presented,  but  only  a  legal  title  is  alleg^ed, 
while  equitable  title  is  proved,  such  proof  is  a  fatal  yariance.    (Mas-  \ 

call  V.  Murray,  637.  I 

8ee  Mines  and  Minerals,  1,  2. 

QUO  WABBANTO.  ! 

Quo  Wkxtanto — Original  Proceedings — ^Notice. 

1.  The  requirement  of  Supreme  Court  Bule  33  that  preliminary  no- 
tice of  an  original  proceeding  in  quo  warranto  shall  be  served  on  the 
adverse  party  is  waived  by  respondent's  answer  to  the  merits. 
(State  ex  rel.  v.  Hodgin,  480.) 

Quo  Warranto — Ooata— Allowance. 

2.  Section  2,  Article  VII,  of  the  Constitution,  declaring  that  the 
Supreme  Court  may  in  its  discretion  take  original  juri^iction  in 
mandamw  and  qw>  warranto,  etc.,  makes  Section  562,  L.  O.  L.,  pro- 
viding for  the  allowance  of  costs  to  a  successful  plaintiff,  applicable 
to  an  original  proceeding  in  quo  warranto.  (State  ex  reL  t.  Hodgin, 
480.) 

Qno  Warranto — Ooats— Objeetlona— WaiT«r. 

3.  Under  Section  569,  L.  O.  L.,  declaring  that  the  losing  party 
must  in  five  days  urge  his  objections  to  allowance  of  costs,  a 
defendant  in  quo  warranto  brought  in  the  Supreme  Court  must  urge 
his  objections  to  the  allowance  of  costs  within  that  time  or  they 
are  lost.     (State  ex  rel.  v.  Hodgin,  480.) 

Quo  Warranto— Costs — ^Allowance— Enforcement. 

4.  Section  213,  L.  O.  L.,  declares  that  a  party  in    whose  favor 
judgment  is  given  which  requires  the  payment  of  money  may  have  | 
a  writ  of  execution  issued  for  its  enforcement.    Section  215  declares          !| 
that  the  writ  shall  be  issued  by  the  clerk  and  directed  to  the  sheriff,          ] 
while  Section  216  declares  that  it  may  be  issued  to  the  sheriff  of 
any  county.    Section  983  declares  that,  when  jurisdiction  is  by  or- 
ganic law  conferred  on  any  court  or  judicial  officer,  all  meana  to  carry 
it  into  effect  are  also  givep.     Held  that,  where  the  Supreme  Court 
had   original  jurisdiction   of   a   quo   warranto   proceeding,    the   Code 
provisions  authorizing  the  issuance  of  execution  warranted  the  issu- 
ance of  execution  to  recover  costs.     (State  ex  rel.  v.  Hodgin,  480.) 

RATIFICATION. 

See  Principal  and  Agent,  3. 


BeceiYers—Expensee— Liability. 

1.  Property  placed  in  the  hands  of  a  receiver  by  order  of  court 
of  equity  is  chargeable  with  the  necessary  expenses- incurred  is  tak- 
ing care  of  and  saving  the  property.     (Stacy  v.  McNicholas,  167.) 
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BeceiTers— BxpeiiB6t— Idability. 

2.  Allowance  to  a  receiver  ai  compensation  for  his  services  is 
taxable  as  part  of  the  costs  and  is  entitled  to  priority  of  payment 
as  a  lien  on  the  property.     (Stacy  v.  McNicholas,  167.) 

Beceivers— Expenses— Liability. 

3.  Expenses  incurred  by  a  receiver  for  labor  and  supplies  neces- 
sary to  care  for  and  preserve  the  property  are  taxable  as  costs  and 
are  entitled  to  priority  of  payment  as  a  first  lien  on  the  property  as 
against  a  prior  mortgage.     (Stacy  v.  McNicholas,  167.) 

Becelven — ^Antlioxlty— Power  of  Court. 

4.  The  court  appointing  a  receiver  of  a  private  corporation  may 
not  authorize  the  receiver  to  continue  the  business,  in  the  absence 
of  consent  of  prior  contract  lien  creditors.  (Stacy  ▼.  McNicholas, 
167.) 


5.  Expenses  incurred  by  a  receiver  of  mining  property  in  operat- 
ing the  mines  not  necessary  for  the  care  and  preservation  of  the 
property  should  be  paid  as  far  as  possible  from  the  income  realized 
from  the  mines,  and  any  balance  of  operating  expenses  remaining 
unsatisfied  must  share  with  other  like  claims.  (Stacy  v.  McNicholas, 
167.) 

BecelYers — ^Appointment— Bectivers'  Oertlflcates. 

6.  Where  a  receiver  of  a  corporation  was  appointed,  and  neces- 
lary  expenses  for  the  preservation  of  the  property  authorized  before 
a  mortgage  foreclosure  suit,  the  necessary  expenses  evidenced  by 
receivers  certificates  issued  by  the  clerk  under  stipulation  of  the 

Sarties  are  entitled  to  priority  over  the  mortgage.     (Stacy  v.  Me- 
ficholas,  167.) 

See  Bankruptcy,  1. 

See  Corporations,  1-4,  7,  8. 

BSOIiAMATIOK. 

See  Waters  and  Watercourses,  1. 

KECOBDa 

See  Appeal  and  Error,  1,  20,  27,  34,  35. 


Beleaee — Belief— Fraud — ^Evidence. 

1.  A  release  obtained  from  an  injured  person  who  acts  without 
independent  counsel  or  advice  should  be  scrutinized  with  great  care, 
and,  upon  proof  of  any  facts  fairly  tending  to  show  fraud  or  uncon- 
scionable advantage  in  obtaining  it,  a  jury  would  be  warranted  in 
finding  it  of  no  effect.     (Nielsen  v.  Portland  Gas  &  Coke  Co.,  505.) 


Beleaae — ConclnsiveneBe — ^Frand. 

2.  Where  the  evidence  discloses  no  fact  or  circumstances  npon 
which  to  base  a  finding  that  a  release  of  liability  for  personal  in- 
jury was  tainted  with  fraud  or  imposition,  the  verdict  of  a  jury 
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upholding  the  release  should  not  be  disturbed,     (Neilsen  y.  Portland 
Gas  ft  Coke  Co.,  505.) 

Release — ^Vacatlonr— BCistake. 

3.  In  en  action  for  personal  injury,  that  plaintiff  may  have  made 
an  unwise  bargain  and  have  been  mistaken  aa  to  the  extent  of  his 
injury  is  no  sufficient  reason  for  annulling  his  release  fairly  made 
and  executed  without  any  fraud  on  the  part  of  the  defendant.  (Neil- 
sen  V.  Portland  Gas  ft  Coke  Co.,  505.) 

Beleaee— Validity— Fraud. 

4.  Unless  plaintiff  in  an  action  against  his  master  for  personal 
injury  was  deceived  in  some  way,  his  release  of  liability  therefor 
was  binding,  but,  if  he  was  deceived  by  the  doctor  employed  by 
defendant,  there  would  be  deception  by  the  defendant,  and  to  consti- 
tute fraud  a  representation  must  be  false,  as  known  to  defendant  actu- 
ally or  by  the  exercise  of  ordinary  diligence,  and  made  with  intent  to 
deceive,  and  the  plaintiff  must  have  been  thereby  induced  to  execute 
the  release.     (Neilsen  v.  Portland  Gas  ft  Coke  Co.,  505.) 

Belease — Qnestion  for  Jury. 

5.  In  a  servant's  action  for  injury,  evidence  held  not  to  justify  in- 
struction permitting  jury  to  ignore  plaintiff's  release  of  damages  on 
account  of  his  innocent  mistake  as  to  the  extent  of  his  injurj. 
(Neilsen  v.  Portland  Gas  ft  Coke  Co.,  505.) 

BEMAINDEBS. 

Semalndeirv— Ctonttngeat  Bemainden-^onyeyances. 

1.  One  having  a  contingent  remainder  may  convey  it.  (Love  v. 
Lindstedt,  66.) 

Bemalnden — Contingent  Semaindere — ^Defeat. 

2.  Where  a  testator  devised  land  to  his  son  for  life,  remainder 
to  the  son's  issue,  with  contingent  remainders  over,  and  the  issue 
of  the  son,  who  were  living,  as  well  as  other  contingent  remainder- 
men, conveyed  their  interest  to  the  devisee,  the  devisee  acquired 
the  estate  in  fee,  contingent  remainders  to  unborn  persons  being 
defeated  because  the  life  estate  upon  which  they  were  based  was 
destroyed.     (Love  v.  Lindstedt,  66.) 

BEMimTUB. 

See  Appeal  and  Error,  33. 


Replevin — ^Possession  of  Plaintiff. 

1.  Where  plaintiff  in  replevin  alleges  in  his  reply  that  when  he 
bought  the  goods  they  were  in  possession  of  a  third  person,  and  intro- 
duces a  lease  showing  that  such  person  had  a  right  to  possession 
until  some  time  after  suit  brought,  there  can  be  no  recovery,  as  plain- 
tiff must  be  entitled  to  immediate  possession,  (Bohart  v.  Parker, 
371.) 

BESOI8SION. 
See  Exchange  of  Property,  1* 
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BESULTINO  TRUST. 
See  Trusts,  5. 

BEVIEW. 

See  Appeal  and  Error,  4,  6,  IS,  15,  16,  22,  24,  26,  33. 
See  Criminal  Law,  4. 
See  Highways,  2. 


Sales— ^'OondltionAl  Sale." 

1.  A  contract  whereby  the  possession  of  personal  property  is  de- 
livered to  the  buyer,  who  agrees  to  pay  a  price  therefor  with  the  con- 
dition that  the  title  remain  in  the  seller  until  the  price  is  paid,  is  a 
conditional  sale.     (Francis  ▼.  Bohart,  1.) 

Sales — Conditional  Sale — Suit  for  Purchase  Pxloe — ^Effect. 

2.  Where  one  who  sold  goods  under  a  conditional  sale  contract 
recovered  judgment  against  the  buyer  for  the  purchase  price  and 
levied  execution  against  part  of  the  property,  he  thereby  elected  to 
treat  the  title  as  having  passed  to  the  buyer,  and  cannot  thereafter 
retake  the  property  under  his  reserved  title.     (Francis  v.  Bohart,  1.) 

See  Execution,  1-3. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Schools  and  School  Districtn — ^Boundary — Constmction. 

1.  Under  Section  3965,  L.  O.  L.,  declaring  that  the  superintendent 
and  county  court,  or  board  of  commissioners  in  counties  where  the 
board  is  a  separate  body,  shall  constitute  a  board  for  the  laying  off 
of  the  county,  in  convenient  school  districts,  and  such  board  shall 
make  changes  when  petitioned  to  do  so,  the  laying  off  of  boundaries 
fo^  school  districts  does  not  constitute  part  of  the  business  of  the 
County  Court,  and  a  failure  to  record  such  action  in  the  journals 
of  the  court  does  not  render  the  proceeding  void;  the  board  being 
A  distinct  and  separate  body  from  the  County  Court.  (Magill  v. 
French,  237.) 

Schools  and  School  Districts— Public  Schools — Dlvisloii  of  District  - 

2.  Under  Section  4021,  L.  O.  L.,  declaring  that  before  any  new 
district  shall  be  established,  or  change  made  in  the  boundaries  of  any 
existing  school  district,  the  superintendent  shall  post  written  notices 
of  the  boundaries  of  the  new  district  and  of  the  session  of  the  board 
when  it  shall  be  done,  the  expression  "session"  does  not  refer  to 
sessions  of  the  county  court,  but  to  sessions  of  the  board  for  chan> 
ging  a  district,  which  is  composed  of  members  of  the  County  Court 
and  the  superintendent  of  schools.     (Magill  v.  French,  237.) 

Schools  and  School  Districts — ^Boundaries  of  District — Change. 

3.  The  law  does  not  require  proof  of  the  posting  of  notices  of 
proposed  changes  in  school  districts.     (Magill  v.  French,  237.) 

Schools  and  School  Districts — Change  of  Boundaries— Notice. 

4.  One  attacking  a  change  in  the  boundaries  of  a  school  district, 
on  the  ground  that  no  notice  was  given,  has  the  burden  of  establish* 
ing  that  fact.     (Magill  v.  French,  237.) 
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School!  and  School  Districts — ^Boundaries — Changs. 

5.  Under  Section  3965,  L.  O.  L.,  providing  that  the  superintendent 
and  the  County  Court  or  board  of  county  commissioners  shall  con- 
stitute a  board  for  the  laying  off  of  the  county  into  school  districts, 
and  may,  when  petitioned  to  do  so,  change  districts,  the  authoritj 
of  the  board  does  not  depend  on  the  number  of  petitioners  for  a 
change  or  the  number  of  rem onstra tors.     (Magill  v.  French,  237.) 

Schools  and  School  Districts — Schoolhouses — ^Llabllity  to  Materislmsn. 

6.  One  furoishing  material  to  a  contractor,  erecting  a  schoolhou&e 
for  a  school  district  which  had  neglected  to  exact  a  bond  required 
by  Section  6266,  L.  O.  L.,  of  anyone  contracting  with  any  school 
district  for  the  construction  of  any  building,  with  the  additional 
obligation  that  he  will  promptly  pay  all  materialmen,  had  a  right  of 
action  against  the  district  for  damages  consequent  upon  the  con- 
tractor's  insolvency  leaving  a  balance  due  for  the  materials  furnished. 
(Northwest  Steel  Co.  v.  School  Dist.  No.  16,321.) 

8EBVANT& 

See  Master  and  Servants. 

SESSION  LAWS  OF  OBBOON. 

See  Table  in  Front  of  *this.  Volume. 

8FE0IFI0  PEBFOBMAKOE. 

Bp^cULc  Performance — Oontracts  Enforceable— Mntaalily. 

1.  Where  there  was  no  such  mutuality  in  the  contract  to  convey 
as  would  have  entitled  the  vendor  bank  to  have  compelled  the 
cross-complainant  as  purchaser  to  pay  the  purchase  price  of  the  land, 
the  alleged  contract  could  not  be  specifically  enforced  against  the 
bank.     (Brown  y.  Farmers  &  Merchants'  Nat.  Bank,  113.) 

Specific  Performance— Bight  to— Eyidence. 

2.  Evidence  held  insufficient  to  show  such  part  performance  that 
the  court  would  grant  specific  performance  of  a  parol  agreement  to 
convey  realty.     (Trowbridge  ▼.  Gillette,  228.) 

See  Corporations,  11. 

STATUTE  OF  FBAXTD. 

Frauds,  Statute  of — Sui&ciency  of  Evidence — ^Agreement  and  Memo- 
randum of  Sale. 
1.  Evidence  in  behalf  of  cross-complainant  in  ejectment  claiming 
under  a  contract  for  a  conveyance  by  defendant  bank,  plaintiff's 
grantor,  held  insufficient  to  prove  any  written  agreement  or  memo- 
randum to  convey  the  realty,  as  required  by  Section  808,  L.  O.  L., 
subdivision  6.     (Brown  v.  Farmers  &  Merchants'  Nat.  Bank,  113.) 

STATUTES. 

Statntes— Title— Sufficiency. 

1.     The  title  of  Laws  of  1913,  page  143,  entitled  "An  act  to  regu- 
late   and    license  *  *  the    business    of    commission    merchants  *  * 
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and  to  require  them  to  give  a  bond  *  *  for  the  benefit  of  their 
consignors  and  prescribing  a  penalty  for  the  riolating  of  any  of 
the  provisions  in  this  act/'  is  not  sufficient  within  Article  lY,  Section 
XX,  of  the  Constitution,  providing  that  every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected  therewith,  which  shall 
be  expressed  in  the  title,  to  justify  provisions  in  the  body  of  the 
act  conferring  on  the  State  Railroad  Commission  power  to  require 
from  the  merchants  statements  of  their  business  and  to  revoke 
licenses  for  cause  on  notice  and  hearing;  and,  where  these  provi- 
sions are  a  dominant  feature  of  the  aet^  the  entire  act  is  invalid. 
(State  V.  Levy,  63.) 

Statutes— Title — Comity  Highways— Vacatloii. 

2.  Section  6279,  L.  O.  L.,  authorizing  the  vacation  of  county  roads 
and  highways,  is  not  repugnant  to  Article  IV,  Section  20,  of  the  Con- 
stitution, providing  that  every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title,  the  title  of  Laws  of  1903,  page  262,  of  which 
Section  6279  is  a  re-enactment,  being  "to  provide  for  the  laying  out, 
establishing,  constructing,  improving,  and  relocating  of  county  roads, 
for  the  establishment  oi  road  districts,  the  appointment  of  super- 
visors," etc.,  since  the  title  of  an  act  need  not  express  all  matters 
connected  with  the  subject  and  embodied  in  the  enactment,  so  long 
as  it  is  fairly  an  index  to  the  proposed  legislation.  (Heuel  v.  Wallowa 
County,  354.) 

Statates — ^Title— Amending  Act — Constitationallty. 

3.  Section  6279,  L.  O.  L.,  authorizing  the  vacation  of  county  high- 
ways, a  re-enactment  of  Laws  of  1903,  page  262,  if  repugnant  to 
Article  IV,  Section  20,  of  the  Constitution,  providing  that  every  act 
shall  embrace  but  one  subject  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title,  was  cured  by 
Laws  of  1913,  page  296,  entitled  "An  act  to  amend  Section  6279  of 
L.  O.  L.,  relating  to  petitions,  for  road  dedication  and  acceptance," 
since  thereby  the  whole  of  the  section  amended  served  as  a  title  to 
the  law  of  1913.     (Heuel  v.  Wallowa  County,  354.) 

Statutes — ^Adoption  of  Statute  of  Sister  State — Construction. 

4.  Where  the  legislature  adopts  a  statute  from  another  state,  the 
construction  given  the  act  by  the  courts  of  the  other  state  prior  to 
its  enactment  in  this  state  usually  governs  in  interpreting  such  act 
Bere.     (Dale  v.  Marvin,  528.) 

Statutes — Construction — ^Intention  of  Legislature. 

5.  A  legislative  act  must  be  so  construed  as  to  make  it  operative, 
and  to  carry  out  the  purposes  indicated  by  the  lawmakers.  (Bathfon 
V.  Payette-Oregon  Slope  Irr.  Dist.,  606.) 

See  Action,  2. 

See  Appeal  and  Error,  4,  30. 

See  Bills  and  Notes,  1. 

See  Deeds,  2. 

See  District  and  Prosecuting  Attorneys,  1. 

See  Eminent  Domain,  3. 

See  Exceptions,  Bill  of,  3. 

See  False  Pretenses,  1. 
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See  HighwayB,  1,  3. 

Bee  Husband  and  Wife,  1. 

Bee  Intoxicating  Liquors,  1. 

Bee  Insane  Persons,  1. 

See  Judgment,  1. 

See  Names,  1. 

See  Quo  Warranto,  2. 

See  Trusts,  4. 

See  Waters  and  Watercourses,  3,  0. 

See  Witnesses,  5. 

STATUTES  OF  OBEGON. 

Cited  and  Construed  in  tbiB  Volume. 
See  Table  in  Front  of  this  Volume. 

STOCK  SUBSCRIPTION, 

Bee  Corporations,  10. 

STBEET  niP&OVEMENTa 

See  Municipal  Gorfforations,  11-14.        , 

STREET  RAILROADa 

Street  Eailroad8--€olli8ionfl — Caxe  Required  of  Trayelers. 

1.  An  instruction,  in  an  action  for  injuries  in  a  collision  ifiW  & 
street-car,  that  a  person  could  not  go  on  a  street-car  track  without 
first  looking  to  see  whether  a  car  is  approaching,  but  need  not  stop 
unless  his  view  is  so  obstructed  that  he  cannot  see  any  distance,  and 
that,  where  his  view  is  so  obstructed,  he  must  stop  and  use  the  degre« 
of  care  which  an  ordinary  prudent  man  would  use  to  discover  whether 
a  car  is  approaching,  sufficiently  submits  the  issue  of  the  traveler's 
due  care.     (Macchi  v.  Portland  Ry.,  L.  &  P.  Co.,  215.) 

Street  Railroads — ColUaione — Care  Required  of  Travelers. 

2.  A  traveler  approaching  a  street  on  which  street-cars  are  oper- 
ated must  look  and  listen  for  approaching  cars  to  the  extent  that  t 
reasonably  prudent  person  would  do,  and  a  person  keeping  a  proper 
lookout  and  listening  uses  reasonable  care.  (Macchi  v.  Portland  By., 
L.  &  P.  Co.,  215.) 

Street  Railroads — Collisions — Care  Required  of  Travelexi. 

3.  Where  a  traveler,  approaching  a  street  on  which  cars  are  oper- 
ated, saw  an  approaching  car  in  such  close  proximity  that  he  knew, 
or  should  have  known,  that  to  proceed  to  cross  was  liable  to  result 
in  a  collision,  and  at  the  time,  by  using  due  care,  he  could  have 
stopped,  but  made  no  effort  to  do  so,  he  was  guilty  of  negligence; 
but  the  fact  that  a  person  sees  a  car  approaching  does  not  alo&e 
show  negligence  because  of  an  attempt  to  cross  the  track,  and  the 
quantum  of  care  necessary  must  be  determined  by  the  proximity  and 
speed  of  the  car  and  the  surrounding  circumstances.  (Macchi  v.'Port- 
land  By.,  L.  &  P.  Co.,  215.)  . 

Street  Railroads — ^Use  of  Streets — ^Rights  of  Travelers. 

4.  The  right  of  a  street  railway  company  to  use  a  street  is  ^^ 
exclusive  merely  because  a  traffic  ordinance  gives  cars  the  right  of 
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way  as  against  travelers,  and  a  traveler  may  proceed  to  cross  in  front 
of  an  approaching  car  when  he  has  reasonable  ground  for  believing 
that  he  can  pass  in  safety,  if  both  he  and  those  in  charge  of  the 
car  act  with  due  regard  to  the  rights. of  others.  (Macchi  v.  Portland 
By.,  L.  &  P.  Co.,  215.) 

Street  Bailroads — Iiutructlozis — Bdsleading  Instrnctioiis. 

5.  Instructions,  in  an  action  for  injuries  in  a  collision  with  a 
streetcar,  which  impose  on  the  traveler  the  duty  of  looking  and 
listening,  and  which  defines  the  circumstances  under  which  he  must 
stop  before  crossing  a  street-car  track,  and  which  declares  that  the 
traveler  must  conform  to  the  obligations  imposed,  with  the  same 
care  that  would  have  been  exercised  by  a  reasonably  cautious  man, 
were  not  objectionable  as  leading  the  jury  to  believe  that  the  rule 
of  ordinary  care  was  the  sole  standard  by  which  to  measure  the 
traveler's  conduct.     (Macchi  v.  Portland  Ry.,  L.  &  P.  Co.,  215.) 

Street  Bailroads — Oolllsloiui — ^Injuries  to  Traveler — ^Evidence — ^Admis- 
sibiUty. 

6.  A  traveler,  suing  a  street  railroad  company  for  injuries  in 
a  collision  with  a  street-car,  may  explain  what  he  saw  and  how  the 
situation  appeared  to  him,  when  he  attempted  to  cross  in  front  of  the 
approaching  car,  so  that  the  jury  may  determine  whether  he  in  fact 
used  reasonable  care.     (Macchi  v.  Portland  By.,  L.  &  P.  Co.,  215.) 

STRICT  FOBEOLOSUBE. 

See  Mortgages,  1. 

SUBBOaATION. 

6ee  Insurance,  1-3. 

SUBSTITUTIOK. 
See  Appeal  and  Error,  29. 

SUPBEME  C0X7BT  BXJI1E& 

Cited  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

SWIMMINGh-POOL& 

See  Negligence,  2,  3. 

TAXATION. 

Taxation — Collection — ^Injunction. 

1.  Where  a  suit  by  the  federal  government  to  forfeit  land  for 
breach  of  the  condition  of  the  grant  was  pending',  and  the  owner  of 
the  land  was  resisting  the  forfeiture  and  claiming  to  be  the  owner 
in  fee,  he  is  estopped  to  litigate  the  right  of  the  county  to  tax  the 
land  as  his  property,  and  equity  will  not  enjoin  the  collection  of  the 
taxes  pending  the  outcome  of  the  federal  suit,  even  though  the  owner 
pays  the  amount  of  the  taxes  into  court.  (Southern  Oregon  Co.  v. 
Gage,  Sheriff,  427.) 

TAXATION  OF  COSTa 

See  Costs,  1-4. 
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TESTAMEMTABT  CAPAjOIT7. 

See  Wills,  4,  8. 


Time — ^Time  for  Appeal — Oompatatlon — ^Exclusion  of  Ftat  or  tiMt 
Day. 

1.  In  computing  the  time  of  such  extension,  the  day  on  which  the 
act  went  into  effect  should  be  excluded  and  the  last  day  should  be 
included  so  that  the  time  would  expire  on  August  2d  at  midnight. 
(,  Walling  V.  La  FoUette,  497.) 

Time— ^/ompntatloii — ^Dayi. 

2.  Where  a  notice  of  appeal  was  served  and  filed  on  June  22d, 
an  undertaking  served  and  filed  July  3d  was  in  time;  June  23d  eeing 
excluded  in  computing  the  10  days  allowed.  (Yineent  v.  First  Nat. 
Bank,  579.) 

Time— Oompatation — Days. 

3.  Where  the  transcript  was  filed  August  19th  an  abstract  filed 
September  9th  was  in  time.     (Vincent  v.  First  Nat.  Bank,  579.) 


See  Adverse  Possession,  2. 
See  Execution,  3. 
See  Quieting  Title,  5,  6,  7. 
See  Statutes,  1,  2,  3. 


See  Appeal  and  Error,  28,  35. 
See  Costs,  6,  7,  8. 


See  Injunction,  1. 


Trial— Evidence— Admijuibility. 

1.  A  plaintiff  may,  as  a  part  of  his  case  in  chief,  offer  evidence  in 
support  of  his  theory,  and  is  not  precluded  from  so  doing  merely  be- 
cause defendant  states  something  different  in  his  answer.  (Macehi  v. 
Portland  Ry.,  L.  &  P.  Co.,  215.) 

Trial — ^Instmctioiui — Oonstmction. 

2.  The  instructions  must,  to  determine  their  correctness,  be  con- 
sidered as  a  whole,  and  if,  when  so  considered,  they  correctly  etata 
the  law,  they  are  sufficient.     (Macehi  v.  Portland  By.,  L.  ft  P.   Co., 

215.) 

Trial — ^Instructioii — ^Weight  of  Evidence. 

3.  Where  defendant  took  title  to  land,  mortgaged  and  executed 
a  warranty  deed  to  the  president  of  a  corporation  which  did  not 
mention  the  mortgage,  and  recited  an  inflated  consideration,  it  wma 
improper,  in  a  suit  by  the  corporation  against  defendant  and  tbe 
president  to  recover  damages  for  the  act  of  the  president  in  convey- 
iog  the  land  to  the  corporation  at  an  inflated  price,  to  charge  that 
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the  fact  defendant  took  title  to  the  property  and  ezecnted  a  mort- 
gage, and  thereafter  gave  a  warranty  deed  to  the  corporate  president, 
did  not  show  fraud,  for  fraud  is  a  question  of  fact,  which  may  be 
established  by  circumstantial  evidence,  and  it  is  improper  for  the 
court  to  direct  a  jury  as  to  inferences  to  be  drawn  from  any  particular 
evidence.     (Saratoga  In  v.  Co.  v.  Kern,  243.) 

Ttlal— Conduct  of  Judge— Bemarks  In  Ruling. 

4.  In  an  action  by  a  bank  on  a  note  given  for  stock,  the  defense 
Iras  the  false  representations  of  the  agents  of  the  bank  and  the  cor- 
poration whose  stock  was  sold  as  to  the  resources  of  the  company, 
and,  in  ruling  on  the  admissibility  of  a  letter  of  the  cashier  of  the 
bank,  the  court  stated:  "It  will  be  a  question  for  the  jury  to  de- 
termine whether  these  parties  were  acting  in  conspiracy  to  work  out 
tbis  fraud."  Held,  that  the  reference  to  "this  fraud"  was  not  objec- 
tionable as  a  reference  to  fraud  by  plaintiff;  there  being  no  question 
but  what  there  was  fraud  on  the  part  of  the  corporation.  (Bank  of 
Qresham  v.  Walch,  272.) 

Trial^-lDBtroctlons— Application  to  lasaes. 

5.  In  an  action  for  the  conversion  of  collateral  security,  where 
defendant  alleged  that  the  collateral  was  still  in  its  possession  un- 
disposed of  and  subject  to  the  conditions  under  which  it  was  first 
disposed,  an  instruction  that  the  question  in  the  case  was  whether 
defendant  was  authorized  to  make  the  disposition  of  the  security 
"admitted  by  all  to  have  been  made"  was  erroneous.  (Madden  v. 
Condon  Nat.  Bank,  363.) 

Trial — ^Remark  of  Oonrt — ^Harmless  Error. 

6.  Where  counsel  was  proceeding  to  argue  a  ruling  on  evidence  as 
to  the  reputation  of  a  witness,  the  court's  remark  that  he  would 
leave  it  to  the  jury  was  not  prejudicial.     (Bohart  v.  Parker,  371.) 

Trial-— Inatmction^—Applicabllitj  to  IflBaes— Nei^gence. 

7.  Where  a  complaint  for  injuries  to  a  pedestrian  on  a  city 
street  made  no  charge  that  defendant's  wagon  was  being  driven 
at  improper  speed,  a  requested  charge,  predicated  in  part  on  a  finding 
of  excessive  speed,  was  properly  refused.  (Delovage  v.  Old  Oregon 
Creamery  Co.,  430.) 

Trial — ^Um  of  Streets — Actions  for  Injuries — ^Instmctions— Assnmp. 
tion  of  Facts. 

8.  A  requested  instruction  that  a  person  who  sees  no  wagon  ap- 
proaching for  a  sufficient  distance  to  warrant  a  cautious  person  in 
believing  it  is  safe  to  attempt  a  crossing  has  a  right  to  proceed, 
relying  upon  the  assumption  that  a  warning  would  be  given  of  an 
approaching  vehicle,  is  erroneous  as  assuming  that  it  was  the  duty 
of  a  driver  to  give  a  warning,  which  was  a  question  of  fact  for  the 
jury.     (Delovage  v.  Old  Oregon  Creamery  Co.,  430.) 

Trial — ^Uso  of  Streets — ^Beqnested  Instmctlons— Modification. 

9.  Where  a  complaint  for  injuries  to  a  pedestrian  on  a  city  street 
did  not  charge  the  driver  of  the  wagon  with  losing  control  thereof, 
it  was  proper  for  the  trial  court  to  modify  a  requested  instruction  that 
it  was  the  duty  of  travelers  by  vehicles  to  keep  the  same  under  con- 
trol so  as  not  to  injure  pedestrians  in  the  proper  exercise  of  their 
rights,  so  as  to  cnarge  that  it  was  the  duty  of  each  to  exercise  rea- 
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Bonable    care    under   the    eireuxnstanees.     (Delovage    y.    Old   Oregon 
Creamery  Co.,  430.) 

See  Assault  and  Battery,  1. 
See  Criminal  Law,  3. 
See  Eminent  Domain,  2. 

TBOVEB  AND  CONVEBSIOK. 

Trover  and  ConvexBlon — "OonTenion" — ^Wliat  ConstitateB. 

1.  Conversion  consists  in  the  exercise  of  dominion  and  eontrol 
over  property  inconsistent  with,  and  in  denial  of,  the  rights  of  the 
true  owner  or  the  party  having  the  right  to  possession.  (Madden  v. 
Condon  Nat.  Bank,  363.) 

Trover  and  Oonvenion — ^DefeiiBes. 

2.  It  is  a  defense  to  an  action  for  conversion  that  plaintiff  was 
not  damaged.     (Madden  v.  Condon  Nat.  Bank,  363.) 

TBUSTS. 

Trusts  —  Enforcement  —  Consideration  —  Support  of  Aged  Person  — 
Charge  on  Land. 

1.  Where  the  grantee  named  in  a  deed  of  land  in  trust  to  sell  it 
and  apply  the  proceeds  in  caring  for  the  aged  grantor  during  her  life, 
with  remainder  over,  neglected  or  refused  to  properly  maintain  the 
grantor,  and  an  action  against  him  would  not  have  afforded  an  ade- 
quate remedy,  a  court  of  equity,  upon  proper  and  timely  application^ 
might  charge  the  land  for  such  maintenance,  if  it  had  not  been  con> 
veyed.     (Bobison  v.  Hicks,  19.) 

Trusts — Estate  Conveyed — ^Fee. 

2.  In  view  of  Section  7103,  L.  O.  L.,  declaring  that  the  term  "heirs** 
or  other  words  of  inheritance  are  unnecessary  to  create  or  convey  an 
estate  in  fee  simple,  a  deed  to  one  in  trust  to  sell  the  land  conveyed 
an  estate  in  fee.     (Bobison  v.  Hicks,  19.) 

Trusts — ^Action  to  Establish — Evidence— Declaration  of  Decedent. 

3.  Where  plaintiffs  sued  to  establish  a  trust  in  their  favor  in  land 
conveyed  to  defendants  by  their  father,  declarations  by  the  father,  ta 
a  plaintiff,  that  there  was  an  agreement  in  the  room  where  he  was 
sick,  signed  by  defendants,  to  the  effect  that  the  land  was  to  come 
back  to  him  after  his  debts  had  been  paid,  were  not  admissible  as 
hearsay,  under  Section  732,  L.  O.  L.,  providing  that,  when  a  party 
to  a  proceeding  by  or  against  an  executor  or  administrator  appears 
as  a  witness  in  his  own  behalf  or  offers  evidence  of  statements  made 
by  deceased  against  the  interest  of  the  deceased,  statements  of  the 
deceased  concerning  the  same  subject  matter  in  his  own  favor  may 
also  be  proven;  since  the  instant  suit  was  not  such  a  proceeding  by 
or  against  an  executor  or  administrator.     (Chance  v.  Graham,  199.) 

Trusts — Trust  in  Land — Statute — Sufficiency  of  Evidence. 

4.  In  an  action  to  enforce  a  trust  alleged  to  have  been  declared 
by  decedent  in  conveying  land  to  defendants,  evidence  held,  insuifi- 
cient  to  establish  such  trust  under  Section  804,  L.  O.  L.,  providing 
that  no  estate  or  interest  in  real  property  other  than  a  lease  for  a 
term  not  exceeding  one  year  nor  any  trust  or  power  concerning  suca 
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property  can  be  created  except  by  operation  of  law,  or  by  an  instru- 
oient  in  writing  subscribed  by  the  party  so  creating  the  trust,  or  his 
lawful  agent,  and  executed  with  the  formalities  required  by  law. 
(Chance  v.  Graham,  199.) 

Trusts— Besnlting — Constractive. 

5.  Besulting  and  constructive  trusts  cannot  be  created  by  acts  of 
the  parties  involved  subsequent  to  the  conveyance;  since  they  are 
obligations  imposed  by  law,  which  is  constantly  operant,  attaching 
the  consequences  to  be  derived  from  the  acts  of  the  parties  without 
delay.     (Chance  v.  Graham,  199.) 

Trusts — Constnictiye  Trusts — Sufficiency  of  Eyidence. 

6.  In  an  action  to  enforce  a  constructive  trust  alleged  to  have 
arisen  through  the  fraudulent  intent  of  the  grantees  of  land  not  to 
reconvey,  evidence  held  insufficient  to  establish  such  trust.  (Chance  v. 
Graham,  199.) 

Trusts — Constmctlye  Trust — ^Deed  Absolute  on  Face — Contradiction — 
Evidence. 

7.  The  law  requires  the  most  clear,  explicit  and  satisfactory  evi- 
dence to  establish  a  constructive  or  resulting  trust  contrary  to  a  deed 
absolute  on  its  face.     (Chance  v.  Graham,  199.) 

Trusts — ^Declaration  of  Trust— Failure  to  Oiye  Notice  of  Trust. 

8.  Where  a  purchaser,  to  procure  money  to  pay  on  the  contract, 
made  a  contract  with  a  third  person  to  advance  money,  and  agreed 
to  secure  the  title  to  the  land  and  hold  one  half  for  the  third  person 
and  execute  a  declaration  of  trust,  but  the  purchaser  never  legally 
recognized  the  third  person's  interest,  the  third  person  was  not  negli- 
gent for  failure  to  give  notice  of  the  trust  charged  on  the  land. 
(Weber  v.  Richardson,  286.) 

Trusts — ^Enforcement — ^Eyidence. 

9.  A  purchaser  of  real  estate,  to  procure  money  to  make  payments 
under  the  contract,  contracted  with  a  third  person  to  advance  money, 
and  agreed  to  take  title  in  his  own  name,  but  to  hold  one  half  of  the 
rfal  estate  for  the  third  person  and  execute  a  declaration  of  trust. 
The  purchaser  organized  a  corporation,  and  it  acquired  title  to  all 
the  real  estate  and  the  purchaser,  who  was  an  officer,  obtained  stock 
in  the  corporation.  The  stock  was  transferred  to  another  stock- 
holder without  consideration.  Held  that,  though  it  be  assumed  that 
the  corporation  had  no  knowledge  of  the  contract  between  the  pur- 
chaser and  the  third  person  whereby  a  trust  was  to  be  charged  on 
the  land  in  favor  of  the  third  person,  the  stock  was  in  equity  im- 
pressed with  a  trust  in  favor  of  the  third  person  to  the  amount  of  his 
equitable  interest.     (Weber  v.  Bichardson,  286.) 

Trusts — Enforcement — ^Decree. 

10.  A  decree  which  adjudges  that,  on  payment  by  defendant  to 
plaintiff  of  a  specified  sum,  real  estate  described  shall  be  discharged 
from  a  trust  in  favor  of  plaintiff,  but  if  the  payment  is  not  made 
plaintiff  shall  have  a  lien  on  the  property  as  security,  must  fix  a  time 
within  which  payment  shall  be  made.     (Weber  v.  Richardson,  286.) 

Trusts — ^Enforcement — Decree. 

11.  A  decree  which  adjudges  that,  on  payment  by  defendant  to 
plaintiff  of  a  specified  sum,  certain  real  estate  shall  be  discharged 
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from  a  trust  in  favor  of  plaintiff,  but  on  a  failure  to  pay  plaintiif 
shall  have  a  lien  as  security  for  the  payment  of  the  amount,  most 
provide  that  plaintiff,  on  receiving  payment  or  taking  title,  shall 
convey  to  defendant  an  interest  in  other  real  estate  which  had  been 
conveyed  to  him  as  security.     (Weber  v.  Richardson,  286.) 

UNDEBTAKIKa. 
Bee  Appeal  and  Error,  29. 

UNDUE  INFLUEKOB. 

Gee  Wills,  6,  7,  8. 

X7NITED  STATES  STATUTBSw 

See  Table  in  Front  of  this  Volume. 

USE  OF  STBEXTS. 

See  Municipal  Corporations,  9. 
See  Street  Railroads,  4. 
See  Trial,  8,  9. 

VACATION. 

See  Highways,  1-3. 

See  Release,  2. 
See  Statutes,  2. 

BMAonabla  Excum  for  Allowing  %  Dvf mult  JndgOMBft. 
See  Equity,  1. 

VABIANOE. 

See  Quieting  Title,  7. 

VENDOR  AND  PUBOHASEBb 

Vendor  and  Purchaser — Support  of  Grantor — ^Uen — ^Action  to  Enforce 
— ^Pleading. 

1.  In  an  action  to  impress  a  lien  for  maintenance  on  real  property 
which  had  been  previously  conveyed  to  one  in  fee  in  consideration  of 
the  grantor's  maintenance,  it  was  necessary  for  the  complaint  to  aver 
that  defendants,  taking  oy  mesne  conveyances,  acquired  their  title 
with  knowledge  or  notice  of  plaintiff's  claim  of  lien,  in  order  to  let  in 
proof  thereof,  before  the  lien  could  be  impressed  on  the  land. 
(Robison  v.  Hicks,  19.) 

Vendor  and  Purchaser — Offer  and  Acceptance— Withdrawal. 

2.  An  offer  to  convey  realty  until  accepted  is  subject  to  with- 
drawal without  prejudice  to  the  party  making  it,  and  where  the 
alleged  purchaser  knew  nothing  of  the  offer,  there  was  no  prejudice 
in  its  withdrawal,  and  the  vendor  was  not  under  obligation  to  renew 
the  offer.     (Brown  v.  Farmers  ft  Merchants'  Nat.  Bank,  113.) 

Vendor   and   Purchaser — ^Bona  Fide   Purchaser— Notice — ^InstmneDt 
not  Entitled  to  Record. 

3.  The  recording  of  a  contract  neither  sealed,  witnessed,  nor 
acknowledged  does  not  impart  notice.     (Weber  v.  Richardson,  286.) 
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VERDICT. 

See  Eminent  Domain,  1,  2. 


VEBIFIOATION, 
WAIVER. 


See  Costs,  1. 

See  Costs,  2. 

See  Deeds,  4. 

See  Insurance,  3. 

See  New  Trial,  1. 

See  Parties,  1. 

See  Quieting  Title,  4. 

See  Quo  Warranto,  3. 

WATERS  AND  WATEBCOUBSBS. 

Waters  and  WatercouxBas— Beclamation  and  Irrigation— Contractu — 
Acreage  of  Irrigable  Lands. 

1.  The  Carey  Act  (Act  Aug.  18,  1894,  e.  3D1,  28  Stat.  378  [XT.  8. 
Comp.  Stats.  1913,  §  4686]),  as  amended,  provides  that,  when  a  suffi- 
cient supply  of  water  is  actually  furnisned  in  a  substantial  ditch 
to  reclaim  a  particular  tract,  patent  shall  issue  therefor,  and  the 
rules  of  the  Secretary  of  the  Interior  require  that  all  irrigable  land 
in  each  legal  subdivision  is  to  be  thoroughly  irrigated  and  reclaimed 
by  the  contract  with  the  state  and  the  rules  made  pursuant  thereto. 
Under  Section  4  of  the  Federal  act  and  the  acts  supplementary  there- 
to, and  Act  of  February  24,  1909  (Laws  1909,  p.  377),  accepting  it, 
the  state,  by  its  land  board,  contracted  with  plaintiffs  predecessor  to 
reclaim  and  irrigate  land  in  accordance  with  plans  filed  with  the 
state  and  made  a  part  of  the  contract,  which  provided  that  the  land 
should  be  thereafter  examined,  estimated  and  reported  as  a  basis 
of  reclamation  liens,  and  plaintiff  prepared  a  map  listing  the  num- 
ber of  irrigable  acres  on  each  subdivision,  the  examination  and  report 
of  which  was  approve^  by  the  state  land  board  and  furnished  to  the 
Secretary  of  the  Interior  for  patent.  Two  tracts,  in  each  of  which 
the  report  showed  15  irrigable  acres,  though  a  more  accurate  sub- 
sequent topographical  survey  showed  25  and  26  acres,  were  released 
from  lien  with  reference  to  the  lands,  etc.,  of  the  state's  contract, 
and  subject  to  the  annual  irrigation  charge  of  one  dollar  per  acre 
as  fixed  therein,  by  contract  providing  that  plaintiff  would  supply 
water  sufficient  to  irrigate  each  tract  in  the  list  for  patent.  Held, 
that  defendant  was  entitled  to  water  for  only  30  acres,  and  that  his 
breaking  of  plaintiff's  gates  to  take  more  than  sufficient  therefor 
would  be  enjoined.     (Central  Oregon  Irr.  Co.  v.  Whited,  255.) 

Waters  and  Watercoarses— Irrigation— Irrigation  Dlstricta— Irrigation 
Iminroyement  Ckmipanies — 'Tnblic  Corporation"  —  ''Qnael-pnblic 
Oorporatlon.** 

2.  The  irrigation  districts  provided  for  by  Section  6167  et  seq., 
L.  O.  L.,  as  amended  by  Laws  of  1911,  page  378,  are  "public  corpora- 
tions," and  by  the  amendment  of  1915  (Laws  1915,  p.  234),  are  mu- 
nicipal subdivisions  of  the  state,  with  the  power  of  self-government 
and  control  in  all  matters  relating  to  the  general  purpose  of  their 
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organization,  while  district  improvement  companies,  the  organization 
of  which  are  authorized  by  Laws  of  1911,  page  256,  are  also  "gucui- 
public  corporations."  (Rathfon  v.  Payette-Oregon  Slope  Irr.  Dist., 
606.) 

Waters  and  Waterconrsea— Irrigation  District— Inclusion  of  Land  in 
ImproYement  District — Statutes. 

3.  Section  6167  et  seq.,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  378,  provides  for  the  organization  of  irrigation  districts  on 
proposal  of  50  or  a  majority  of  the  holders  of  title  to  lands  suscep- 
tible of  irrigation  from  common  sources  and  by  the  same  system,  and 
also  provides  that  there  shall  be  excluded  from  any  such  district 
lands  already  irrigated  or  entitled  to  be  irrigated  from  any  source 
or  by  another  system  of  irrigation  works.  Laws  of  1911,  page  256, 
provides  for  the  incorporation  of  land  owners  as  improvement  com- 
panies, and  that  on  such  incorporation  and  record  of  notice  thereof, 
the  debts  of  such  corporation  shall  be  a  prior  lien  on  the  lands  de- 
scribed in  the  notice.  Plaintiff's  lands  were  included  in  an  irriga- 
tion district  against  his  petition  after  he  had  become  a  member  of 
a  district  improvement  company,  whose  members,  including  himself, 
had  executed  and  recorded  the  notice  subjecting  their  land  to  the 
liabilities  of  the  corporation,  among  which  were  bonds  sold  aggre- 
gating $55,000.  Held,  that  plaintiff's  land  was  not  included  in  the 
district  and  not  open  to  its  assessments,  as  the  legislature  by  the  acts 
providing  for  irrigation  districts  and  improvement  companies  did  not 
intend  to  provide  for  separate  gikui-publie  corporations  to  exercise 
the  same  delegated  powers  within  the  same  area  for  a  similar  pur- 
pose at  the  same  time,  since  if  the  irrigation  district  had  power 
to  tax  plaintiff's  land  and  sell  the  same  on  execution  for  nonpay- 
ment, nothing  would  be  left  to  satisfy  the  liabilities  of  the  district 
improvement  company  of  which  plaintiff  was  a  member,  and  the 
obligation  of  its  contracts  would  be  impaired  in  violation  of  Article  I, 
Section  21,  of  the  Constitution.  (Bathfon  v.  Payette- Oregon  Slope  Irr. 
Dist.,  606.) 

Waters  and  Watercourses — ^Irrigation  District— Exclusion  of  Lands 
—Estoppel. 

4.  Plaintiff,  member  of  a  district  improvement  company  organized 
under  Laws  of  1911,  page  256,  was  not  estopped  to  contend  that  his 
lands  were  not  rightfully  included  within  an  irrigation  district,  or- 
ganized under  Section  6167  et  seq.,  L.  O.  L.,  as  amended  by  Laws  of 
1911,  page  378,  merely  because  he  did  not  appeal  from  the  order 
of  the  board  of  directors  of  the  irrigation  district  denying  his  petition, 
for  exclusion,  since  the  irrigation  district  law  (Laws  1911,  p.  402, 
Section  33)  provides  for  no  appeal  from  such  an  order,  while  the  ques- 
tion presented  by  plaintiff's  petition  was  not  determined  in  the  suit 
brought  under  Section  33  by  the  directors  of  the  irrigation  district  to 
have  the  organization  of  the  district  declared  valid.  (Bathfon  v. 
Payette-Oregon  Slope  Irr.  Dist.,  606.) 

Waters    and    Watercourses  —  Irrigation    Districts  —  Proceedings    ot 
Board  of  Directors — Resolution  Proposing  Bond  Issue. 

5.  A  reasonable  construction  of  the  language  found  in  a  reeord. 
of  a  resolution  of  the  board  of  directors  of  an  irrigation  district;, 
authorizing  a  bond  issue,  should  be  given  to  make  the  same  express 
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its  intent  as  manifested,  since  the  technicality  of  a  court  record  can- 
not be  expected  therein.  (Payette-Oregon  Slope  Irr«  Diet.  v.  Peterson, 
630.) 

Waters  and  Waterconrses— Irrigation  Districts— Bonds— Notice — Stat- 
ute. 

6.  Under  Section  6184,  L.  O.  L.,  providing  that  before  making 
a  sale  of  irrigation  district  bonds,  the  board  of  directors  shall,  by 
resolution,  declare  its  intention  to  sell  a  specified  amount,  fix  the 
time  and  place  of  such  sale,  and  give  notice  by  publication  thereof 
at  least  30  days  in  three  newspapers  published  in  the  state,  one  of 
which  shall  be  a  newspaper  published  in  the  county  in  which  the 
office  of  the  board  of  directors  is  situated,  if  a  newspaper  is  pub- 
lished in  such  county,  where  the  time  of  receiving  bids  for  the  sale 
of  such  bonds  was  fixed  at  11  a.  m.  on  July  15,  1914,  and  notice  was 
published  in  one  morning  newspaper  five  successive  Fridays,  from 
June  12th  to  July  10th,  in  a  second  paper,  a  weekly,  five  times  from 
June  13th  to  July  11th,  and  in  a  third  paper,  another  weekly,  five 
times  from  June  11th,  to  July  9th,  the  publication  was  sufficient, 
under  the  statute,  since  under  the  rule  of  computation  that  one 
week  is  equivalent  to  seven  days,  the  notice  was  published  for  more 
than  30  days.     (Payette-Oregon  Slope  Irr.  Dist.  v.  Peterson^  630.) 

wnJiS. 

Wills — ^Estates — ^Interest  Deviaed. 

1.  Where  a  testator,  after  devising  property  in  fee,  added  a 
codicil,  declaring  that  the  devise  should  be  for  the  sole  and  sep- 
arate use  of  the  devisee,  and  that  in  case  of  his  death  without 
lawful  issue,  to  others,  the  devisee  took  a  life  estate  with  remainder 
over.     (Love  v.  Lipdstedt,  66.) 

Wills — Contingent  Remainders — ^What  are. 

2.  Where  a  testator  devised  property  to  one  for  life,  remainder 
to  his  issue,  and  in  case  of  his  death  without  issue  remainders  over, 
the  issue  of  the  devisee  have  a  contingent  remainder,  because  the 
fee  could  only  vest  in  them  if  they  survived  him.  (Love  v.  Lindstedt, 
66.) 

Wills — Construction — Contingent  Bemalnders  and  Executory  Devises. 

3.  A  future  estate  will  be  construed  as  a  contingent  remainder 
rather  than  an  executory  devise.     (Love  v.  Lindstedt,  66.) 

Wills — ^Validity — "Testamentary  Capacity.** 

4.  Where  a  testator  at  the  time  he  executes  his  will  understands 
the  business  in  which  he  is  engaged,  has  knowledge  of  his  property, 
and  how  he  wishes  to  dispose  of  it  among  those  entitled  to  his  bounty, 
he  possesses  "testamentary  capacity,"  notwithstanding  old  age,  sick- 
ness, disability  or  extreme  distress.     (In  re  Diggins'  £state,  341.) 

Will»— Validity— Incapacity — ^"Delusion." 

5.  A  "delusion**  indicating  testamentary  incapacity  must  spring  un 
spontaneously  in  the  mind  of  the  testator,  and  not  be  the  result  of 
extrinsic  evidence  of  any  kind.     (In  re  Diggins'  Estate,  341.) 

76  Or. — 16 
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Wills— Validity— 'IJndae  Inilueiice.'' 

6.  "Undue  influence"  sufficient  to  set  aside  a  will  must  be  sueli 
as  to  overcome  the  free  volition  or  conscious  judgment  of  the  testator 
and  to  substitute  the  purposes  of  another  instead,  and  moat  be  the 
efficient  cause  of  the  disposition  of  the  property.  (In  re  Diggins'  Es- 
tate, 341.) 

Wills— Validitar—Uudiie  mflaeace— Oonfldential  BeUtioiis. 

7.  Where  a  confidential  relationship  existed  between  testator  and 
the  beneficiary,  and  the  will  is  ineonsiatent  with  the  claims  of  duty 
and  affection,  slight  evidence  that  the  beneficiary  has  abused  the  con- 
fidence will  suffice  to  invalidate  the  will.     (In  re  Diggins'  Estate,  341.) 

Willa — Contest— Evidence — ^Incapacity— Undne  Inflnence. 

S.  In  proceedings  to  contest  a  will,  evidence  held  to  show  that 
the  testator  had  sufficient  testamentary  capacity;  that  he  was  under 
no  delusion  as  to  the  amounts  he  had  given  contestant  and  was  not 
unduly  influenced.     (In  re  Diggins'  Estate,  341.) 

WITKESSSa 

Witnesses— Competency— arand  Juror. 

1.  Section  1427,  L.  O.  L.,  declares  that  a  grand  juror  cannot  be 
questioned  for  anything  he  may  say  or  any  vote  he  may  give  while 
acting  as  such,  except  for  a  perjury  of  which  he  may  have  been  guilty, 
while  Section  1431  prohibits  the  disclosure  of  facts  by  a  grand  juror. 
Heldf  that,  in  a  criminal  prosecution,  it  was  not  error  to  permit  a  grand 
juror  to  testify  that  accused  was  examined  before  the  grand  jury. 
(State  V.  Boy  sen,  48.) 

Witnesses— Be-examination — ^Explanation   of  Testimony. 

2.  It  is  competent  for  the  state  to  explain  a  transaction  called  out 
by  defendant  on  the  cross-examination  of  a  witness.  (State  v.  Can- 
ton, 51.) 

WitnoMos — Competency— '^nsonnd  liind.'' 

3.  A  weak-minded  degenerate  is  not  a  person  of  ''unsound  mind,** 
prohibited  from  testifying  by  Section  731,  L.  O.  L.,  and  his  testimony, 
admitted  without  objection,  will  not  be  rejected.  (State  v.  Canton, 
51.) 

Witnesses— Credibility — ^Voucher  by  Calling. 

4.  A  party  who  calls  a  witness  thereby  vouches  for  his  credibllit>. 
(Chance  v.  Graham,  199.) 

Witnesses — ImpeadrnMUt — Statute. 

5.  Under  Section  861,  L.  O.  L.,  providing  that  the  party  calling  a 
witness  may  not  impeach  him  by  evidence  of  bad  character,  but  may 
contradict  him,  and  may  show  past  statements  inconsistent  with  his 
present  testimony,  in  a  prosecution  for  larceny,  where  defendant 
called  a  certain  witness,  the  court  properly  refused  to  permit  defend* 
ant  to  recall  him  to  lay  "the  grounds  for  impeachment."  (State  ▼• 
GulUford,  231.) 
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Witnesses — ^Impeachment. 

6.  In  a  prosecution  for  larceny  of  cattle,  where  defendant  at- 
tempted to  impeach  his  own  witness,  on  the  ground  of  his  member- 
ship in  a  cattlemen's  association,  without  proving  the  existence  of 
such  association  or  its  relevancy  to  the  case,  such  attempt  was  prop? 
erly  stopped  by  the  court.     (State  v.  Gulliford,  231.) 

Witnessefl — ^Impeachment— Evidence. 

7.  In  a  prosecution  for  larceny  of  cattle,  a  question  to  a  witness 
for  the  prosecution,  whether  before  the  justice  court  he  had  not  failed 
to  testify  to  certain  conversations  with  the  defendant  as  to  such 
defendant's  whereabouts  at  the  time  of  the  crime,  was  properly  ez> 
eluded  as  incompetent,  immaterial  and  irrelevant,  unless  it  was  shown 
that  the  witness  was  asked  of  such  conversations  before  the  justice. 
(State  V.  Gulliford,  231.) 

See  Criminal  Law,  1. 
See  Evidence,  2,  3. 

WOKDB  AMD  PHRASE& 

"Bill  of  Exceptions"— Kubik  v.  Davis,  501. 
"Color  of  Title"— School  District  No.  5  v.  Neder,  552. 
''Conditional  Sale"— Francis  v.  Bohart,  1. 
"Conversion" — Madden  v.  Condon  Nat.  Bank,  363. 
"Delusion"— In  re  Diggins'  Estate,  341. 

General  Verdict" — Skelton  v.  Newberg,  126. 

Hostile" — Mascall  v.  Murray,  637. 

"Inconsistent  Defenses" — Susznik  v.  Alger  Logging  Co.,  189. 

"Peaceable" — Mascall  v.  Murray,  637. 

"Public  Corporation" — Rathf on  v.  Payette-Oregon  Slope  Irr.  Dist.,  606. 

"Quasi  public   Corporation" — Bathfon   v.    Payette-Oregon    Slope   Irr. 
Dist.,  606. 

"Railroad" — Morgan  v.  Grande  Bonde  Lumber  Co.,  440. 

"Sawmill  Tally"— Cody  Lumber  Co.  v.  Coach,  106. 

**Testamentary  Capacity" — In  re  Diggins'  Estate,  341, 

"Undue  Influence"— In  re  Diggins'  Estate,  341. 

"Unsound  Mind"— State  v.  Canton,  51. 
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